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BAEHR V. LEWIN, 74 Haw. 530, 852 P.2d 44 (1993)

HOLDINGS: :

** Sex is a "suspect category" under Article I,
Section 5 of the Hawaii Constitution.

** HRS 572-1 (restricting the marital relation to
opposite-sex couples) "regulates access to the marital
status and its concomitant rights and benefits on the
basis of the applicants' sex," and thus "establishes a
sex-based classification." (64)

** This statute is therefore "presumed to be
unconstitutional" unless the state can show that

*% "(q) the statute's sex-based classification is
justified by compelling state interests and

*% "(b) the statute is narrowly drawn to avoid
unnecessary abridgements of the applicant
couples' constitutional rights." (67)

** The state's argument that "marriage" is innately
a relationship between a man and a woman is rejected
as "circular and unpersuasive" (61), "tautological and
circular" (63), and "tortured and conclusory
sophistry." (63)



ACT 217 (June 22, 1994)

*% "The legislature finds that Hawaii's
marriage licensing laws were originally and
are presently intended to apply only to male-
female couples, not same-sex couples. This
determination is one of policy. Any change in
these laws must come from either the
legislature or a constitutional convention, not
the judiciary."

** "The Hawaii supreme court's recent
plurality opinion in Baehr v. Lewin...effaces
the recognized tradition of marriage in this
State and, in so doing, impermissibly negates
the constitutionally mandated role of the
legislature as a co-equal, coordinate branch of
government."

**% "The Hawaii state legislature, as the
elected representatives of the people of the
State of Hawaii, is, along with the executive
branch, the appropriate source of major
policy initiatives. The Hawaii supreme court
in Baehr has in effect substituted its own
judgment for the will of the people of this
State."



ACT 217 (June 22, 1994)

** "Tlhe Hawan supreme court in Baehr
has interpreted Article I, section 5 in a
manner not intended by the framers of
Hawaii's Constitution, by analyzing the equal
protection issue presented in that case in
terms of sexual orientation or preference
classification in place of gender
classifications."

** "The legislature further finds that
section 572-1...[was] intended to foster and
protect the propagation of the human race
through male-female marriages."

** Legislature recognizes that "same-sex
relationships do exist" and

** "Provides assurances consistent
with Article I, section 4, of the Hawaii
Constitution that the laws of the State
do not prohibit religious organizations
from solemnizing same-sex
relationships;" and

**% Establishes seven-member
commission on sexual orientation.



THE STRICT SCRUTINY TEST

The burden is on the government to
demonstrate:

(1) that it has a m_peﬂ_g_ﬂatg_mg_esj;
-AND

(2) that the means chosen to achieve that
goal is "narrowly drawn" or is "necessary."
Another way the government can meet this
second element is to establish that it is using

the least drastic alternative to achieve its goal.

When this high level of scrutiny is being
utilized, the court will also examine whether
the state is consistent and evenhanded in
applying its rationale.



COMPELLING STATE INTEREST

In 1993, the state provided a list of the
"compelling" interests it believed justified
HRS Section 572-1:

** "[a] compelling state interest in
fostering procreation," because same-sex
couples cannot, as between them, conceive
children" and "a child is best parented by its
biological parents." |

**  "gsame-sex couples will have
disproportionate incentives to move and/or
remain in Hawaii" costing the state money
and distort[ing] the job and housing markets:
and "alter[ing] the State of Hawaii's
desirability as a visitor destination"

*¥ "allowing same-sex couples to marry
conveys in socially, psychologically, and
otherwise important ways approval of non-
heterosexual orientations and behaviors"



1 ituati here th i
Supreme Court has found "compelling state interests":

United States v. Paradise, 480 U.S. 149 (1987)--
"pervasive, systematic, and obstinate discriminatory
conduct" in the hiring and promotion practices of the
Alabama State Troopers justified a narrowly tailored
race-based affirmative action program. |

Lee v. Washington, 390 U.S. 333 (1968)--racial
tensions in prison justified temporary racial segregation
of prisoners.

R ts of the University of Californi Bakke,
438 U.S. 265 (1978)--the goal of racial diversity in the
classroom was deemed to be a "compelling state
interest" that would justify preferences based on race,
but the specific program at issue in that case was
struck down because it established a rigid quota and
thus was not the "least drastic alternative" that could
have been used to promote diversity; the Court
indicated that giving minority students a "plus" with
regard to admissions would be "less drastic" and
therefore permissible. |

Holdman v. Olim, 59 Haw. 346, 581 P.2d 1164
(1978)--"the maintenance of security in the prison is
sufficient...to establish...a compelling state interest" to
justify requirement that female visitors to the prison
wear undergarments. Requiring prison to individually
determine whether lack of undergarments on individual
female visitors "would be regarded as sexually
provocative by male residents of the prison...[would
create] such intolerable difficulties in making subjective
decisions at the prison door as to exclude its use as a
less burdensome alternative."
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CONSISTENTLY APPLIED?

To meet the Strict Scrutiny Test,
legislation must be consistent in its application
to the goals identified by the legislature.

In 1984, Hawaii's Legislature deleted the
requirement that marriage applicants show
that they are not impotent or not physically
incapable of entering into a marriage.

"The intent of this amendment was to
remove any impediment that may have

prevented persons who were physically

handicapped or elderly, or who had
temporary physical limitations, from entering
into a valid marriage." (from Act 217)



LEAST DRASTIC ALTERNATIVE?

Burden is on the government to
demonstrate that it has chosen the least
drastic, least onerous, and least burdensome
method of achieving its goal.

If any other method can be identified to
achieve the government's goal, then the
method at issue will not be deemed to be
"necessary" and "narrowly tailored" to the
achievement of that goal.
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** Fundamental Concepts of Fairness,
Equality, Openness, and Toleration

ok Res.pect for the Auton(jmy and

Privacy,Individual
IS

E Respect for History and Tradition,

and for Religious and Ideological
Diversity

*¥ Governmental Neutrality



THE TIC PAR R

Grant same-sex couples all the benefits
(and burdens) now given to '"married
couples," but establish a different category--
called "domestic partnership," or something
similar. ‘

Advantages:

*¥ Would probably render the current
litigation "moot," because the same-sex
couples would no longer suffer any tangible
"injury" and hence would not have "standing"
to pursue the case.

** Would provide benefits and a sense of
legitimacy to the same-sex couples and thus
would be consistent with the state's
commitment to fairness and tolerance.

** Would respect the views held by some
that "marriage" is a special and sacred
relationship that should be reserved to
opposite-sex couples.
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Full Faith and Credit Clause

U.S. Constitution, Article IV, Section 1:-
"Full Faith and Credit shall be given in each
State to the public Acts, Records, and
judicial Proceedings of every other State."

** QOrdinarily requires states to enforce
court judgments from to other states.

** Exceptions exist when fundamental
public policy concerns are violated by
the other state's decision.

k% "no state . . . can enact laws to
operate beyond its own dominions."

Dred Scott v. Sandford (1857)

T



WOULD A RESIDENCY REQUIREMENT
BE LEGITIMATE?

Yes.

Sosna v. Jowa, 419 U.S. 393 (1975),
allowed Iowa to maintain a one-year residency
requirement for persons seeking a divorce.

Even though this requirement imposed a
burden on the right to travel, the Court
accepted the legitimacy of Iowa's stated
interest in avoiding becoming "a divorce mill
for unhappy spouses" and in having its
divorce decrees accepted by other states under
the Full Faith and Credit Clause of the U.S.
Constitution, Article IV, Section 1.
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M RAN

TO: Chairman Thomas P. Gill, Commission on Sexual Orientation and the Law
FROM: Frederick W. Rohlfing III
DATE: Wednesday, October 25, 1995

RE: Appropriate Recommendations to the Legislature

As you know, I am an attorney in private practice. I was a member of the
Commission on Sexual Orientation created by Act 217 of the 1994 Hawaii Session Laws, which has
been superseded by the present Commission created by Act 5 of the 1995 Hawaii Session Laws. I
am submitting this testimony in response to your invitation to brief the Commission as to the

positive and negative aspects of different types of legislation that the Commission could present to

the legislature.
L Background

In order to effectively evaluate possible recommendations to the legislature, it is
critical to analyze the judicial decision that set in motion the events leading up to the creation of this
Commission and the tasks assigned to it. That decision, of course, is Bachr v. Lewin, 74 Hawaii
530, 852 P.2d 44 (1993).

A. Baehr v. Lewin overview

In Baehr v. Lewin, the Hawaii Supreme Court vacated a Circuit Court judgment
dismissing homosexual marriage claims. and ruled that Hawaii’s marriage law allowing only
ysierosexual CouniLs e A Lo sl coapies to obtain a marriage Heense COisiin s

discrimination under the State Constitution’s equal protection and equal rights provisions.



The case began in 1991 when three same-sex couples who had been denied marriage
licenses by the State Department of Health (“DOH”) brought suit in state court against the DOH
Director. Hawaii law requires couples wishing to marry to obtain a marriage license (common law
marriage is not authorized). H.R.S. § 572-1 (1985). While the marriage license law did not
explicitly prohibit homosexual marriage at the time, it used terms of gender in such a way as to make
clear that only heterosexual couples could marry. The plaintiffs‘ sought a judicial declaration that
the Hawaii marriage license law is unconstitutional insofar as it prohibits homosexual marriage, and
an injunction prohibiting state officials from denying marriage licenses to homosexual couples on
account of the heterosexuality requirement.

The Hawaii Supreme Court vacated the Circuit Court judgment, in part, and
remanded the case for trial, finding unresolved factual questions. Justice Levinson’s opinion was
joined in by Chief Justice Moon.

In the first part of his opinion, Justice Levinson analyzed the argument of the
homosexual couples that the limitation of marriage to heterosexual couples violated the
constitutional right of privacy. Justice Levinson noted: “In this connection, the United States
Supreme Court has declared that ‘the right to marry is part of the fundamental ‘right of privacy
implicit in the Fourteenth Amendment’s Due Process Clause.” 74 Hawaii at 552, 852 P.2d at 55,
quoting Zablocki v. Redhail, 434 U.S. 374, 384 (1978).

Justice Levinson’s correct resolution of this issue is often overlooked. He rightly held
that there was no “fundamental constitutional right to same-sex marriage” because such a
relationship is not “rooted in the traditions and collective conscience of our people that failure to

recognize it would violate the fundamental principles of liberty and justice that lie at the base of all

2
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our civil and political institutions.” 74 Hawaii at 557, 852 P.2d at 57. It s ironic that while Justice
Levinson relies almost wholly on the holding of the United State Supreme Court in Loving v.
Virginia, 388 U.S. 1 (1967) to support his equal protection analysis, he nevertheless found no
fundamental constitutional right to same-sex marriage, where the Court in Loving by contrast held
that the prohibition on inter-racial marriage deprived an interracial couple “of liberty without due
process of law in violation of the Due Process Clause of the Fourteenth Amendment.” Id. at 12.

It is only after concluding that there is no fundamental constitutional rights to same-
sex marriage that Justice Levinson gets off the track. Having determined that there was no
fundamental constitutional right to same-sex marriage, he then proceeded to examine whether
homosexual couples seeking marriage licenses were denied the equal protection and equal rights
guarantees of the Hawaii Constitution. Woodenly analogizing from the equal protection inquiry of
Loving v. Virginia, Levinson declared that Hawaii’s marriage license law facially “discriminates
based on sex against the applicant couples,” thereby presenting an apparent violation of the state
constitution provisions protecting equality. 74 Hawaii at 557-583, 852 P.2d at 57-62. After
suggesting that none of the prior cases rejecting homosexual marriage claims had directly addressed
equal protection claims, Judge Levinson held that sex is a “suspect category,” and that laws
discriminating on the basis of sex must be subject to “strict scrutiny.” 74 Hawaii at 580, 852 P.2d
at 67.

On motion for reconsideration or clarification, Chief Justice Moon, Associate Justice
Levinson, and newly appointed Associate Justice Paula Nakamura declared that the heterosexual
marriage requirement was presumptively unconstitutional unless the state established that it furthers
“compelling state interests and is narrowly drawn to avoid unnecessary abridgements of

3



constitutional rights.” 74 Hawaii at 646, 852 P.2d at 67.

B. Critique

1. Justice Levinson failed to understand the historical basis for the Loving
v. Virginia equal protection analysis.

What is striking about Justice Levinson’s decision is his failure to perceive the
crucial distinctions between the Virginia’'s anti-miscegenation law and Hawaii’s heterosexuality
requirement in its marriage law. This is all the more surprising in view of Justice Levinson’s prior
holding that Hawaii’s marriage law did not violate the right of privacy because there was no
“fundamental constitutional right to same-sex marriage.” Since there is no fundamental
constitutional right to same-sex marriage, the role of gender in Hawaii’s marriage law required more
respectful treatment than being summarily thrown upon Justice Levinson’s procrustean bed of equal
protection analysis.

| Justice Levinson’s sex-discrimination analogy to the racial discrimination found in
Loving overlooks the unique type of discrimination that was the specific, emphatic crux of the
Loving decision: White-Supremacy racism. The U.S. Supreme Court specifically described in
Loving the White-Supremacist policy that historically and explicitly undergirded the Virginia laws.
See 388 U.S. at 6, 7. The Court emphasized: “The fact that Virginia prohibits only interracial
marriages involving white persons demonstrates that the racial classifications must stand on their
own justification, as measures designed to maintenance White Supremacy.” 388 U.S. at 11.
As stated by Cass Sunstein, one of my law professors at the University of Chicago:
The key sentence in Loving says that “the racial classifications [at

issue] must stand on their own justification. as measure designed to
maintain White Suoprenwacy. o sueking reference to White

Supremacy--by a unanimous court. capitalizing both words and

4
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speaking in thses terms for the only time in the nation’s history--was
designed to get at the core of Virginia's argument that discrimination
on the basis of participation in mixed marriages was not
discrimination on the basis of race. . . . Viewed in context--in light of
its actual motivations and its actual effects--the ban was thus part of
a system of racial caste.

Cass R. Sunstein, Homosexuality and the Constitution, 70 Ind. L.J. 1, 17-18 (1994).

Justice Levinson should have recognized, as Judge Heen did, that the identical
treatment of both men and women under the Hawaii marriage law makes it consistent with the equal
protection provisions of Hawaii’s Constitution. See 74 Hawaii at 590-93, 852 P.2d at 71-72. The
heterosexual marriage requirement does not discriminate on the basis of sex because it does not
“draw a line” between what men and women are permitted to do, or the governmental beneﬁts they
may obtain. Men and women are treated exactly the same by the heterosexual marriage requirement.
Both genders are equally required to marry only persons of the other gender. It does not give any
advantage to one gender or the other.

Justice Levinson’s response to Judge Heen’s insight is to impatiently refer, without
any analysis, to Loving’s rejection of the equal application argument in the context of Virginia’s
anti-miscegenation statute. Justice Levinson brushes Judge Heen’s objection aside without noting
that the Supreme Court in Loving did not declare that equal application to both classes was an
irrelevant consideration or an unacceptable answer to a charge of violation of equal protection
generally. The Supreme Court only rejected the specific equivalence argument in the context of
racial discrimination in a scheme designed to enforce White Supremacy.

2. Justice Levinson failed to analyze the marriage institution in relation to
equal rights for women

In order overcome the facial neutrality of Hawaii’s heterosexuality requirement, there
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would need to be convincing evidence that the marriage law’s intent or effect was to unfairly favor
one sex over another. No such analysis was even attempted by Justice Levinson. There is certainly
no evidence in the record of this Commission supporting such a thesis.

3. Justice Levinson failed to recognize the sex-integrative role of marriage

Statutes prohibiting homosexual marriage do not convey any sexist message about
the inferiority or superiority of one gender in relation to the other. Indeed, by requiring one person
of each sex, such laws convey an unmistakable message about the indispensable equality, equal
worth, and equal contribution of both sexes.

If I can draw an analogy, it would be to envision a society consisting exclusively of
black and white individuals, with the biological possibility of children resulting only from interracial
marriages. Curiously, the children born to these unions are either black or white. Tradition over the
course of millennia requires one black and one white to any marriage. In addition to the obvious
benefit of continued procreation of offspring, this social convention has effectively integrated the
races and promotes interracial harmony. An attempt by two whites or two blacks to argue they
should be allowed to practice racial separatism would be seen as obviously not in society’s best
interests. and would be justifiably rejected.

For Justice Levinson to analogize Hawaii’s heterosexual marriage law requirement
to Virginia’s White Supremacist anti-miscegenation law is the ultimate irony. Justice Levinson
should have recognized that the sexual apartheid implicit in homosexual marriage is the more valid
analogy to the anti-miscegenation statutes of the South.

If after careful consideration and discussion of these arguments, Justice Levinson still

was unable to agree that Hawaii’s marriage law does not discriminate on the basis of sex, Justice
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Levinson could have applied most the type of intermediate standard urged by Justices Brennan,
White, Marshall. and Blackmun in Regents of the University of California Regents v. Bakke, 438
U.S. 265 (1978). These justices held that strict scrutiny should not be applied to racial
classifications intended to remedy past racial discrimination. Instead, the intermediate standard of
review developed by the Supreme Court in sex discrimination cases was more appropriate. Yet even
this more limited standard of review is arguably inappropriate in such instances. See Laurence H.

Tribe, American Constitutional Law (1988) at 1521-1544.

4. Justice Levinson did not consider the intent of the framers of Hawaii’s
equal protection and equal rights provisions.

Most disconcerting is Justice Levinson’s failure to consider the intent of the .framers
of Hawaii’s equal protection and equal rights provisions. There is simply no discussion about the
intent of the drafters or of the voters who ratified these constitutional provisions.

Whatever else may be said about the Fourteenth Amendment to the U.S. Constitution,
it is undeniable from both its text and its history that it was precisely intended to outlaw state action
designed to foster White-Supremacy racism by forcing acceptance of the idea of the racial inferiority
of Black Americans, like Mrs. Loving, and to protect the legal rights of white Americans, like Mr.
Loving, who accepted to full personal and social equality of Blacks.

By contrast. nothing in the text or history of the Hawaii equal protection and equal
rights provisions discloses a comparable intent to protect or promote the social, legal or political
equality of homosexual relations. Had Justice Levinson attempted to ascertain the intent of the
framers of Hawaii equal protection provisions. it is likely he would have reached the same

Corciie o as M Bott of the Comnussion Ras: THi 2pnesss équdi:y oieAr 1he Hawait supporters of



the State’s special gender guaranties and equal proiection guarantees, did not entertain ending gender
discrimination in marriage.” Memorandum, October 20, 1995 to Chair Thomas Gill, and
Commissioners, Commission on Sexual Orientation and the Law.

C. Legislative response

After the Hawaii Supreme Court decision in Baehr, the Hawaii legislature amended
the law to clarify in unmistakable language that marriage is permitted only between a man and a
woman. Hawaii 1994 Session Laws, 1994 Regular Session of the 17th Legislature, Act 217. Asa
political price for the clarifying statute, however, liberal legislators obtained a provision in the
legislation establishing an eleven-member Commission on Sexual Orientation and the Law.

After federal lawsuit resulted in the removal of four members of the Commission, the
legislature passed and Governor Cayetano approved a new bill authorizing the appointment of a new
seven-member commission. Hawaii 1995 Session Laws, 1995 Regular Session of the 18th
Legislature, Act 5.

Act 5 tasks the Commission to:

(1)  Examine the precise legal and economic benefits
extended to married opposite-sex couples, but not to
same-sex couples;

(2) Examine whether substantial public policy reasons
exist to extend or not to extend such benefits in part or
in total to same-sex couples; and

(3)  Recommend appropriate action which may be
taken by the legislature to extend such
benefits to same-sex couples.

II. egislative action?

Comprehension of the errors contained in Justice Levinson’s Baehr v. L.ewin opinion

8
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is critical to responding to the legislature’s charge to the Commission to “[rJecommend appropriate
action which may be taken by the legislature to extend [legal and economic benefits extended to
married opposite-sex couples] to same-sex couples.” This reference to “benefits” has its genesis in
Justice Levinson’s assertion that because homosexual couples are not allowed to marry, they are
deprived “of access to a multiplicity of rights and benefits that are contingent upon [marital] status.”
74 Hawaii at 560, 852 P.2d at 59.

It appears that the legislature believes itself hostage to Justice Levinson’s analysis,
and has decided that if it can extend the same “legal and economic benefits” to homosexual couples
as are extended to married couples, the “problem” of Baehr v. Lewin will be solved politically, and
perhaps marriage can remain an exclusively heterosexual institution. The problem with this
approach is that it is futile. The fundamental “legal and economic benefits” of marriage are so bound
up with the institution of marriage as it has developed over the course of millennia as to be
inseparable from marriage. Justice Levinson notwithstanding, marriage is not a creature of the state,
even where the state claims the right to exclusively license it, and the legal and economic benefits
of marriage extend much further back in time than the creation of the State of Hawaii.

Moreover, as Professor Randall W. Roth stated to this Commission in his review
several legal consequences of marriage: “All could be considered ‘benefits,” but in most cases have
the potential to be *detriments.” . . . These brief comments about just a few, selected areas of the law
illustrate that marriage can have powerful legal consequences--sometimes good, sometimes not.”

There are three legal responses to actions of individuals. The category concerning
least favored conduct can be called “prohibited conduct.” This includes activities and associations

that the law proscribes, outlaws, bans and forbids--usually by means of criminal prohibition. Lhe
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second category can be called “permitted relationships and behavior.” This includes connections
and actions that are tolerated, condoned, and allowed. The third category can be called “preferred
relationships and conduct.” It includes those relations and activities that are singled out for special
approval, encouragement, and preference, including those officially endorsed as fundamental to our
society, culture, and democratic way of life.

Historically, homosexual relations have been consistently placed in the prohibited
category. Since the passage of the penal code, Hawaii has not punished private homosexual relations
between consenting adults. Nor does it punish adultery or fornication. Several other states also now
take this approach. But no state has yet to move to reclassify the status of homosexual relatians from
“prohibited” to generally “preferred” behavior. That is precisely what the proposal to legalize
homosexual marriage or marriage-like domestic partnerships would do. Marriage is one of the oldest
and most widely-respected types of preferred, specially protected relations. The gay/lesbian demand
that homosexual couples be allowed to marry is a demand for special preferred status for homosexual
relations. The demand for same-sex marriage is not merely a demand for “tolerance” of homosexual
relations. Rather, it is a claim for the highest type of specially preferred, exceptionally secured status
that the law confers.

The domestic partnership proposals that I have reviewed lack a persuasive rationale
other than as a response to Justice Levinson’s view of constitutional law. Why is domestic
partnership to be limited to just two individuals? Business partnerships usually include more than
two persons. Why is an individual limited to just one domestic partnership? Business partners,
unless they agree otherwise. can also belong to other partnerships. Any why do we want to
encourage the tormation of these partnerships anyway’ Why should people who are single ana
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choose to live alone be required to pay taxes that are not only used to favor married couples through
the provision of government economic benefits, but favor pairings of homosexual couples?

The reference in one piece of proposed legislation to marital status discrimination in
employment in the legislative findings section is puzzling, since such discrimination is already
prohibited by law.

Domestic parmel;ships are the means of conferring preferred status upon homosexual
couples, but without calling it marriage. It will thereby dilute the significance of marriage, and
encourage the sexual apartheid I have described above. I therefore believe this Commission should
inform the legislature that any means of extending the traditional benefits and obligations of
marriage to homosexual couples is inappropriate.

As an alternative, I would propose that certain government bestowed economic
benefits based upon marital status might be viewed as unnecessary to the continued viability of
marriage, and simply eliminated. Such removal would make the law more neutral with regard to

marital status, without conferring preferred status upon homosexual groupings.
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THE HAWAII LEGISLATURE HAS COMPELLING REASONS TO
ADOPT A COMPREHENSIVE DOMESTIC PARTNERSHIP ACT

by Thomas F. Coleman

In May 1993, the Hawaii Supreme
Court issued its landmark decision in Baehr
v. Lewin (1993) 74 Haw. 645, 852 P.2d 44. In
Baehr, the judicial branch of government
essentially challenged the executive and
legislative branches to justify the state’s
current legal treatment of same-sex couples.
Invoking the equal protection clause of the
Hawaii Constitution, the justices ordered the
state to show cause why same-sex couples
should not be allowed to get married under
Hawaii law and thereby obtain all of the
benefits and incur all of the obligations of
state-sanctioned marriage.

The executive branch, through the
office of the Attorney General, has been
preparing to defend the status quo in an
upcoming trial that will commence in July
1996. Under the status quo, same-sex cou-
ples may not marry. As a result, gay and
lesbian partners who have long-term commit-
ted relationships are denied scores of bene-
fits associated with marriage. For example,
a spouse can sue a drunk driver who wrong-
fully kills her mate. Same-sex couples have
no such right to sue. An employee can put
his or her spouse on a health plan at work.
Same-sex couples have no right to such
health benefits. Married couples can file a
joint tax return if they find it financially
beneficial to do so. Same-sex couples can't.
The list of benefits currently available to
married couples but that are denied to same-
sex couples could go on and on.

Under the status quo, an opposite-sex
couple who is married for just one day is
entitled to dozens of special legal protections
and benefits. However, same-sex partners
who have lived together in an intimate and
interdependent relationship for 20 years are
basically considered strangers in the eyes of
the law. It is hard to imagine legally sound

reasons for such disparate treatment. As a
result, most legal scholars and commentators
believe that the Attorney General of Hawaii
will be unsuccessful in defending the status
quo in court, that is, unless the Legislature
changes the status quo before the Baehr case
returns to the Supreme Court.

Although the Legislature has criticized
the decision of the Supreme Court in Baehr
and has steadfastly refused to legalize same-
sex marriage through the legislative process,
it has nonetheless expressed a willingness to
reexamine the status quo with an eye toward
possible legal reform. The Legislature estab-
lished a Commission on Sexual Orientation
and the Law to study legal, economic, social,
and policy issues that may be involved in
such reform, directing the Commission to
recommend an appropriate legislative re-
sponse to the challenge presented by the
Supreme Court’s decision in Baehr.

An analysis of the legislation that
created the Commission suggests that the
Legislature is looking for a solution -- a
mechanism to eliminate unjust treatment of
same-sex couples -- that does not require the
legalization of same-sex marriage. Some
legislative leaders have spoken openly of a
domestic partnership act as an appropriate
legislative action. The Governor has indicat-
ed that he would sign such measure if it is
presented to him by the Legislature.

This article explores reasons why the
Legislature may prefer a comprehensive
Domestic Partnership Act as an alternative
to court-mandated same-sex marriage. If
lawmakers fail to pass such a bill, the Su-
preme Court will not have the opportunity to
evaluate the constitutionality of this option.

The Commission on Sexual Orienta-
tion and the Law should recommend this
approach so that all policy choices are ulti-
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mately considered by the Legislature and the
Supreme Court before Baehr v. Lewin is
finally decided.

The factual information, and legal
precedents, cited in this article reflect reali-
ties that should be considered as the Com-
mission on Sexual Orientation and the Law
deliberates what to recommend to the Ha-
waii Legislature. The purpose of this article
is not to support or justify the status quo, but
to report it accurately so that policy recom-
mendations are based on historical prece-
dents, evolving social attitudes, and current
political realities.

Some of the court decisions cited
within are more than 10 or 20 years old, and
as a result, the judges writing those opinions
did not have the benefit of considering many
of the social and legal changes that have
occurred in American society in subsequent
years. Nonetheless, these decisions have not
been overturned and therefore remain as
valid judicial precedents that may not be
rejected out of hand.

It is hoped that the information and
arguments contained in this article will fill an
advocacy void that currently exists in the
debate over same-sex marriage.

The viewpoints from both ends of the
political spectrum, ie., those advocating
same-sex marriage and those advocating no
change at all, have been well represented in
the judicial and legislative processes so far.
What has been missing from the debate is a
voice for those caught in the middle -- per-
sons who respect diversity and who want to
see an end to unjust discrimination, but who
believe that legalizing same-sex marriage is
not the appropriate approach, at least not at
this time in history.

The people in the middle, those with
moderate political views on this subject,
include gays and straights, men and women,
republicans, democrats, and independents.
Some simply prefer gradual social and legal
change. Others, especially some in the gay
and lesbian community, fear a political back-
lash if same-sex marriage is legalized at a

time when two-thirds of the public opposes
such a move.'

In an attempt to find common ground
among persons of good will from all political
perspectives, this article proposes the passage
of a comprehensive domestic partnership act
as a political solution that may satisfy the
equal protection requirements of the Hawaii
Constitution.

THE LEGISLATIVE HAS COMPELLING
REASONS TO CHOOSE DOMESTIC
PARTNERSHIP OVER SAME-SEX MARRIAGE

There are many reasons why the
Hawaii Legislature may decide to pass a
comprehensive domestic partnership act
rather than have the judiciary order the state
to issue marriage licenses to same-sex cou-
ples. Even if each reason alone would not
be sufficient to satisfy the Supreme Court,
collectively these state interests ‘may be
compelling enough to: (1) prompt the Legis-
lature to pass such an act, and (2) convince
the court to accept domestic partnership as
an adequate remedy to provide same-sex
couples equal protection under Hawaii law.

1. The Legislative Process Normally Involves
Gradual Change Rather than Radical Reform

Most legislators, like most people, are
usually moderate in their political and social
views. They understand that life is not static.
In order to be responsive to the needs of
their constituents, legislators know that
public policies, and the laws that reflect those
policies, must adapt to keep pace with the
changing conditions of society.

The Hawaii Legislature has passed law
reform measures over the past two decades
that reflect changing attitudes about homo-
sexuality. It was one of the first state legisla-
tures to decriminalize private homosexual
acts between consenting adults. (1972 Hawaii
Laws, ch. 9, sec. 1.) Four years ago, legisla-
tors took another major step forward by



prohibiting sexual orientation discrimination
in employment, housing, and public accom-
modations. (1991 Hawaii Laws, ch. 2, sec. 1.)
Passage of a domestic partnership act would
be the logical next step as the process of law
reform continues.

When fundamental rights are not
being denied, the federal Constitution gives
much leeway to legislators as they respond to
demands for reform. The United States
Supreme Court has acknowledged the
prerogative of the legislative branch to opt
for gradual change rather than radical re-
form, stating: "[A] legislature need not ‘strike
at all evils at the same time,” and that ‘re-
form may take one step at a time, addressing
itself to the phase of the problem which
seems most acute to the legislative mind,’ ...."
(Katzenbach v. Morgan (1966) 384 U.S. 641,
657.)

The Hawaii Supreme Court has ac-
knowledged that same-sex marriage is not a
fundamental right under the federal Consti-
tution. The nation’s highest court "was
obviously contemplating unions between men
and women when it ruled that the right to
marry was fundamental." (Baehr v. Lewin,
supra, 852 P.2d, at p. 56.)

The court declined to recognize a new
fundamental right to same-sex marriage
under the state Constitution, stating:

"[W]e do not believe that a right to
same-sex marriage is so rooted in the tradi-
tions and collective conscience of our people
that failure to recognize it would violate the
fundamental principles of liberty and justice
that lie at the base of all our civil and politi-
cal institutions. Neither do we believe that a
right to same-sex marriage is implicit in the
concept of ordered liberty, such that neither
liberty nor justice would exist if it were sacri-
ficed. Accordingly, we hold that the appli-
cant couples do not have a fundamental
constitutional right to same-sex marriage
arising out of the right of privacy or other-
wise." (Baehr, supra, 852 P.2d, at p. 57.)

The court emphasized that judges are
not free to declare fundamental rights on the
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basis of their own “personal and private
notions," but must look to the "traditions and
collective conscience” of the people to deter-
mine whether a principle is so rooted there
as to be ranked fundamental. (/bid.) The
court accepted the fact that marriage has
traditionally been limited to opposite-sex
couples. However, it suggested that the
state’s equal protection clause would provide
"a potential remedy" to same-sex couples.

The decision in Baehr clearly under-
scored the government’s need to respect soci-
etal traditions and the collective conscience
of the people. However, it also highlighted
the need to eliminate unjust discrimination.

By passing a comprehensive domestic
partnership act, the Legislature could balance
these competing interests, and at the same
time continue the process of incremental
change. Such an act would confer all the
rights and obligations normally associated
with marriage upon same-sex couples who
obtained a Certificate of Domestic Partner-
ship from the state.

Passage of such an act may also satisfy
the demands of the equal protection clause
of the Hawaii Constitution to the extent that
domestic partners are given all the rights and
obligations that Hawaiian law confers on
married couples.

2. The Public Overwhelmingly Opposes Same-
Sex Marriage but Favors Domestic Partnership

The Legislature is the political ‘branch
of government. As elected officials, legisla-
tors have a duty to represent their constitu-
ents. In a representative democracy, legisla-
tors usually carry out the will of the people.

Public opinion plays an important role
in the political process. Therefore, in the
debate over whether to legalize same-sex
marriage, public opinion on the subject of
homosexuality must be taken seriously.

It seems that nearly everyone who
considers the issue of same-sex marriage
understands that the issue of homosexuality
is involved in the debate.
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The plaintiffs in Baehr themselves
injected the issue of homosexuality into the
case by "Proclaiming their homosexuality and
asserting a constitutional right to sexual
orientation." (Baehr, supra, 852 P.2d, at p.
52.) The Attorney General countered that
the plaintiffs did not have a right "to enter
into state-licensed homosexual marriages."
(Id, at p. 51.) The trial court concluded that
"homosexual marriage” is not a fundamental
right. (Id, at p. 54.) Justice Burns, who
wrote a concurring opinion in the Supreme
Court felt that the outcome of the case
hinged on the nature and origins of sexual
orientation in general, and homosexuality in
particular.

A majority of Supreme Court justices,
however, insulated themselves from dealing
with the issue of homosexuality by declaring
that the sole issue in the case was that of sex
discrimination. According to them, homosex-
uality had nothing to do with the issue of
same-sex marriage.

In a sense, these Supreme Court
justices exalted form over substance. They
were correct that the case involved sex dis-
crimination inasmuch as marriage has been
limited to partners of opposite genders.
However, by unrealistically narrowing their
judicial focus, and ignoring human experi-
ence, the Supreme Court majority erroneous-
ly concluded that homosexuality was irrele-
vant to the issue of same-sex marriage.

The concept of "marriage" carries with
it implications or assumptions of sexual
intimacy between the marriage partners. No
one would seriously question the fact that the
overwhelming majority of persons who get
married are involved in a sexual relationship
with each other. Although the status of
marriage does not require sexual relations
between spouses, nearly all persons who
marry would contemplate such intimacy as
part of the marriage relationship.

Laws are enacted in contemplation of
probabilities, not theoretical possibilities.
Therefore, when the Legislature considers
the issue of same-sex marriage, it is reason-

able for the Legislature to assume that most
same-sex couples who would get married, if
marriage were available to them, would be
involved in a homosexual relationship. As a
result, the Legislature may appropriately con-
sider public opinion concerning homosex-
uality as it grapples with the prospect of
same-sex marriage.

The general public is overwhelmingly
opposed to the legalization of same-sex
marriage. National opinion polls consistently
show that the general public is opposed to
gay marriage by a 2 to 1 margin. A survey of
registered voters would probably show 70%
opposed to legalizing same-sex marriage.’

Polling in Hawaii has shown similar
attitudes about same-sex marriage, with 67%
of respondents opposed, 25% in favor, and
8% unsure.’ If the "unsure" respondents
were forced to choose and assuming they
split evenly, the result would be that 71% of
the general adult population in Hawaii is op-
posed to same-sex marriage. Making adjust-
ments for more conservative attitudes of
voters, in contrast to the public at large, this
could translate into 75% of Hawaiian voters
being against the legalization of same-sex
marriage.

Contrast this with growing support for
domestic partnership rights. In 1984, the city
of Berkeley, California became the first
employer in the nation to grant employee
benefits, such as health and dental coverage,
to the domestic partners of its employees.
Today, hundreds of public and private em-
ployers offer such benefits.

Public employers have done so
through the democratic process. City council
members, as elected representatives of the
people, have voted to support domestic
partnership benefits. In two instances where
the issue was placed on the ballot, voters in
San Francisco and Seattle supported the
concept of domestic partnership.

Actions of California legislators also
provide some indication of public attitudes
about domestic partnership versus same-sex
marriage. In 1977, the Legislature voted to



restrict marriage to opposite-sex couples. In
1991, a bill was introduced (AB 167) to
legalize same-sex marriage. The bill died
when it was unable to gain the support of
even one member of the democrat-controlled
Assembly Judiciary Committee.

In sharp contrast, both houses of the
California Legislature passed AB 2810 in
1994. The bill would have established a
statewide domestic partnership registry,
entitling domestic partners to various bene-
fits. Although the bill was ultimately vetoed
by the Governor, its passage through the
legislature demonstrated a growing public ac-
ceptance of domestic partnership rights,
despite continuing strong opposition to same-
sex marriage.

Gains made by employees in the
private sector also evidence growing public
support for domestic partnership. Today,
hundreds of private employers, and dozens of
unions, provide domestic partner employ-
ment benefits such as sick leave, bereave-
ment leave, medical and dental insurance,
and sometimes pension survivor benefits.

Public support for domestic partner-
ship benefits stems from several attitudes.
Although the public takes a narrow view of
"marriage," the contrary is true with respect
to the concept of "family." For example, a
national poll conducted in 1989 by Massachu-
setts Mutual Life Insurance Company
showed that 74% of adults defined "family"
as a group of people who love and care for
each other, while only 22% stuck to a rigid
definition of family as "a group of people
related by blood, marriage, or adoption."

The concept of same-sex domestic
partnership rights seems to reconcile conflict-
ing public attitudes about homosexuality.
Although 61% of adults believe that "gay sex
is always wrong,™ 63% oppose making con-
senting adult homosexual relations a crime,’
and more than 70% oppose discrimination
against gays in employment and housing, and
a majority of adults would support a civil
rights bill to prohibit such discrimination.’

The public seems to be sending a
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clear message to its elected representatives.
They oppose discrimination against gays and
lesbians, but do not want lawmakers to
legalize same-sex marriage. However, with
growing public support for the use of inclu-
sive definitions of "family" and increasing
comfort with the concept of domestic part-
nerships, passage of a comprehensive domes-
tic partnership act is the appropriate political
remedy to eliminate unjust discrimination
against same-sex couples.

3. Legalizing Gay Marriage in Hawaii Would
Create Havoc in Intergovernmental Relations

Although Hawaii consists of several
islands, the government of Hawaii is not
isolated from the rest of the world. Hawaii
has formal legal ties to the federal govern-
ment and to each of the other 49 states. It
also has legal and economic connections with
many foreign nations.

As it ponders how to respond to the
constitutional challenge presented in Baehr v.
Lewin, the legislature must consider the
impact that legalizing same-sex marriage, or
recognizing domestic partnerships, would
have on intergovernmental relations.

Passage of a domestic partnership act
could provide same-sex couples all of the
rights and obligations that Hawaii legislators
have the authority to confer within the terri-
torial and legal jurisdiction of the state of
Hawaii. Domestic partnership rights could
be limited to bone fide residents of Hawaii,
with a short waiting period before partners
could register their relationships. Such a
measure would have few intergovernmental
ramifications since neither the federal gov-
ernment nor any state has adopted a compre-
hensive domestic partnership law.

Legalizing same-sex marriage in Ha-
waii, on the other hand, has intergovern-
mental implications that are mind boggling
since every state and every nation has mar-
riage laws, and marriages in one jurisdiction
are generally recognized as valid everywhere.
However, since no state or nation currently
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recognizes same-sex marriages, and since
opposition to such recognition seems univer-
sally strong, it is likely that governments
outside of Hawaii would refuse to recognize
same-sex marriages performed in Hawaii.

Evan Wolfson, cocounsel for the
plaintiffs in Baehr v. Lewin, has warned the
gay community that if same-sex marriage is
legalized, "there will be a tidal wave out of
Hawaii that will reach ever corner of the
country.” A "Million Couple March on
Hawaii" is not out of the question. Leaders
in the gay and lesbian community predict
that couples from each state in the nation
will fly to Hawaii, get married, and return to
their home states with marriage certificates
in hand. An ongoing confrontation with each
state government and a myriad of federal
agencies would then begin. The state of
Hawaii would be caught in the middle of
these legal battles for years to come.

Confrontation _with Congress

The legalization of same-sex marriage
in Hawaii will automatically create a confron-
tation with Congress since the term "spouse"
appears more than 1,400 times in federal
statutes. Although federal law usually has
deferred to state law to determine whether a
couple is married, judicial precedent suggests
that federal law will not recognize same-sex
marriages as valid.

In Adams v. Howerton (9th Cir. 1982)
673 F.2d 1036, 1040, a unanimous Court of
Appeals stated: "The term‘marriage’ ordinari-
ly contemplates a relationship between a man
and a woman . . . . The term ‘spouse’ com-
monly refers to one of the parties in a mari-
tal relationship so defined. Congress has not
indicated an intent to enlarge the ordinary
meaning of those words." The court held
that even if a gay couple secured a marriage
certificate from a state government, federal
law would not recognize the couple as
“spouses” without specific Congressional
approval.*

It is unlikely that such approval will

be forthcoming anytime soon. Both houses
of Congress are currently controlled by
conservative legislators. It is no secret that
conservative representatives, whether demo-
crat or republican, generally favor "tradi-
tional family values" and oppose "gay rights."
While a recent national poll showed that
61% of all adults think "homosexual relations
are always wrong," 70% of republicans and
75% of all conservatives felt that way.’

Hawaii administers federal laws and
receives federal funds for such programs as
public housing, public assistance, medicare,
social security, and FHA housing loans. If it
legalizes same-sex marriage, Hawaii will
become embroiled in costly lawsuits and
possibly lose federal funds for a variety of
programs when the federal government
refuses to recognize two men or two women
as "spouses” under federal law.

Confrontations with Other States

No state in the nation recognizes
marriages between two men or between two
women as legally valid. In fact, the trend
during the past decade has been to replace
gender-ambiguous marriage laws with stat-
utes specifying that marriage is a relationship
between a man and a woman.

Litigation over the definition of mar-
riage has always resulted in the same judicial
conclusion: marriage contemplates a relation-
ship between persons of the opposite sex.”

Same-sex couples have filed lawsuits
claiming that they have a constitutional right
to marry. Outside of Hawaii, these lawsuits
have invariably been unsuccessful.

In Baker v. Nelson (1972) 409 U.S.
810, the United States Supreme Court ruled
that the federal constitution does not require
states to issue marriage licenses to same-sex
couples." More recently, in Dean v. District
of Columbia (1995) 653 A.2d 307, the Dis-
trict of Columbia Court of Appeal ruled that
same-sex marriage is not a fundamental right
protected by the due process clause of the
federal Constitution.



State courts have also denied constitu-
tional challenges to marriage laws that recog-
nize only opposite-sex relationships. In
Singer v. Hara (1974) 552 P.2d 1187, 1191, an
appellate court in the state of Washington
ruled that denying a marriage license to
same-sex couples did not violate the equal
protection clause of the state constitution.
Recently, an appeals court in New York
ruled that the state’s refusal to consider
same-sex couples as "spouses” did not deny
them equal protection of the law. (In re
Cooper (1993) 592 N.Y.S.2d 797.)

With the Hawaii Supreme Court on
the verge of legalizing same-sex marriage,
legislators in some states have introduced
bills to reaffirm that same-sex marriages
performed out of state will not be recognized
in their home state.

Full Faith and Credit. Many gay rights
activists hope that the Full Faith and Credit
Clause of the federal Constitution will re-
quire each of the other 49 states to legally
recognize same-sex marriages performed in
Hawaii. However, such a result is unlikely.

As one law review article has summed
up the problem:

“Because each state possesses a great
interest in the marital relationships within its
borders, each state has traditionally been
sovereign to decide for itself who should be
able to occupy these relationships. There-
fore, a situation may arise where citizens
from other states will flock to Hawaii to
obtain same-sex marriages and then return to
their domiciles. If all states are forced to
recognize these marriages, Hawaii will effec-
tively encroach upon the sovereignty of other
states."’

Another legal commentator has pre-
dicted that many states "will fight tooth and
nail to preserve the status quo and to prevent
same-sex couples from entering their territo-
ry."> Rather than compelling interstate
recognition of marriage under the Full Faith
and Credit Clause, he forecasts that the
United States Supreme Court "will most
likely consign the question to the ‘dismal
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swamp’ of conflicts law" and as a result, "the
battle for recognition of same-sex marriages
will be fought state by state. . . ."

Some precedents suggest that the Full
Faith and Credit Clause will not prove to be
the legal magic wand that many gay rights
activists are hoping for. For example, in
Pacific Employers Ins. Co. v. Industrial Acci-
dent Commission of California (1939) 306
U.S. 493, 504-505, the federal Supreme Court
stated that "Full faith and credit does not
here enable one state to legislate for the
other or to project its laws across state lines
so as to preclude the other from prescribing
for itself the legal consequences of acts
within it." This is because there is a "public
policy" exception to the Full Faith and Credit
Clause.

In Nevada v. Hall (1979) 440 U.S. 410,
424, the Supreme Court ruled that the Full
Faith and Credit Clause did not require
California to enforce a Nevada statute where
doing so would "be obnoxious to its statutori-
ly based policies."

The court explained the public policy
exception another way in Carroll v. Lanza
(1955) 349 U.S. 408, 412:

“The Full Faith and Credit Clause
does not require a State to substitute for its -
own statute, applicable to persons and events
within it, the statute of another state reflect-
ing conflicting and opposed policy."

The Supreme Court has refused to
force state governments across the nation to
recognize the right of consenting adults of
the same sex to have intimate relations in the
privacy of their own home. In Bowers v.
Hardwick (1986) 487 U.S. 186, the court
upheld the authority of the states to impose
criminal penalties on such conduct. It seems
unlikely that the Supreme Court would
authorize the criminalization of homosexual
conduct, and at the same time require every
state to recognize Hawaiian same-sex mar-
riages as valid everywhere, with all of the
rights and benefits attached thereto.

Therefore, if Hawaii legalizes same-
sex marriage, one can realistically expect

T-%%



N

dozens, if not hundreds, of lawsuits filed
throughout the nation demanding legal
recognition everywhere. The end result will
likely be a Supreme Court decision declaring
that there is no federal right to such recogni-
tion, thus prompting a new round of lawsuits
under state constitutional law.

The state of Hawaii, however, will not
merely sit on the sidelines as a spectator
watching the explosion of lawsuits. Hawaiian
courts, and other agencies of Hawaiian
government, will be drawn into legal battles
involving invididuals, corporations, and gov-
ernment agencies in other states.

Interstate Compacts. The state of Ha-
waii is a signatory to a variety of Multistate
or Interstate Compacts. For example, Ha-
waii has signed the Multistate Tax Compact
(HRS § 255-1), the Adoption Assistance
Compact (HRS § 350C-4), the Interstate
Compact on Placement of Children (HRS §
350E-1), the Interstate Compact on Juveniles
(HRS § 582-1), and the Western Interstate
Corrections Compact (HRS § 355-1).

These are binding and enforceable
contracts. One party to such a contract may
not unilaterally change its terms. Since "mar-
riage” and "spouse” have always been consid-
ered to involve only opposite-sex relation-
ships, what will happen if Hawaii changes the
definition to include same-sex couples? If
other signatory states resist, as they likely
will, litigation will result. At what cost to the
taxpayers of Hawaii, for how long, and with
what result?

Imagine litigation under the Western
Interstate Corrections Compact. Hawaii
prisoners who are temporarily housed in
California may demand conjugal visits with a
same-sex spouse. If California refuses, will
the state of Hawaii sue California for breach
of contract because a convicted murdered or
arsonist is being denied equal rights as guar-
anteed by the interstate compact?

Will Utah or Nevada agree to the
placement of children in Hawaiian same-sex
marriages on the same terms and conditions
as opposite-sex marriages? If not, will they

withdraw from the compact or sue Hawaii
for breach of contract because Hawaii unilat-
erally changed a material term of the agree-
ment?

These problems are avoided by pas-
sage of a comprehensive domestic partner-
ship act. Domestic partners would receive
the same rights and obligations of spouses
under Hawaii law, but states signing inter-
state compacts with Hawaii would not be
forced to recognize such relationships as
marriages, unless and until the signatory
states signed a new interstate compact to that
effect.

Uniform Codes. Hawaii also has
adopted more than a dozen uniform state
laws, such as the Uniform Partnership Act
(HRS § 425-104), Uniform Commercial Code
(HRS § 490:1-102), Uniform Transfers to
Minors Act (HRS § 553-A-23), Uniform
Probate Code (HRS § 560:1-102), Uniform
Fraudulent Transfer Act (HRS § 651C-1),
and the Uniform Reciprocal Enforcement of
Support Act (HRS § 576-23), to name a few.

If Hawaii is the only state to legalize
same-sex marriage, one of the purposes of
adopting a uniform code will be frustrated.
States that adopt uniform laws basically
agree to be team players.

For example, the Hawaii Legislature
has declared a strong public policy in favor
of judicial interpretation of uniform codes
consistent with other adopting states. HRS
§ 1-24 instructs the Hawaii judiciary that "All
provisions of uniform acts adopted by the
state shall be so interpreted and construed as
to effectuate their general purpose to make
uniform the laws of the states and territories
which enact them."

The legislature has emphasized the
importance of this public policy by including
a specific mandate of uniform interpretation
in many of the specific uniform codes. The
state’s interest in being a team player and
adopting common definitions of basic terms
such as "spouse” or "marriage" is undermined
if Hawaii "does its own thing" on same-sex
marriage.



However, passage of a domestic part-
ner act could avoid this unfavorable conse-
quence. The definition of "spouse" in the
uniform codes could remain unchanged. The
domestic partnership act would be contained
in a separate omnibus statute that would
create a new institution called "domestic
partnership."  This act, however, would
clarify that, for purposes of all Hawaii laws,
domestic partners would receive the same
benefits and obligations as spouses. As a
result, Hawaii could continue to be a team
player in the uniform code system, but offer
equivalent benefits and obligations to same-
sex spouses under different terminology.

International Relations

Same-sex marriage is not currently
recognized by any nation. However, "regis-
tered partnership” laws have been enacted in
Sweden, Norway, and Denmark, but these
nations have not opened up the institution of
marriage to same-sex couples.”

The United States is not alone when
it comes to political and legal protests
against the exclusion of same-sex couples
from legalized marriage.

In Canada, the Ontario Divisional
Court recently ruled that denying marriage
licenses to same-sex couples does not violate
Canada’s Charter of Rights and Freedoms,
which is equivalent to the U.S. Constitution.
(Layland v. Ontario (1993) 104 D.L.R.4th
214.) Just this year, the Canadian Supreme
Court ruled in a 5 to 4 decision that the
Charter did not require the federal govern-
ment to provide old-age pensions to same-sex
couples. (Egan v. Canada, File No. 23636,
May 25, 1995.) On the political front, only
this year the Canadian House of Commons
rejected a proposal to extend legal recogni-
tion to same-sex marriages. The vote was
124 to 52, a 70% to 30% ratio that is strik-
ingly similar to public opinion in the United
States."

Germany’s high court upheld that
nation’s ban on same-sex marriage on Octo-

ber 13, 1993. Although the court ruled that
the ban was not unconstitutional, the justices
acknowledged that gay couples need more
legal rights.” Gay civil rights activists are
currently pressing the German Parliament to
pass a domestic partnership law.

In Israel, court decisions have brought
limited benefits to gay couples. On Novem-
ber 30, 1994, the Israel Supreme Court ruled
that El Al airlines must extend the same
benefits to partners of gay employees as it
does to partners of heterosexuals.” Howev-
er, earlier this year an Israeli judge ruled
that the same-sex lover of any army colonel
was not entitled to survivor benefits.”

It is worthy of note that Canada,
Germany, and Israel are among the more
politically and socially enlightened nations of
the world. If they have recently refused to
recognize same-sex marriage, one can only
imagine the level of resistance that must exist
in most other parts of the world.

However, despite international reluc-
tance to recognize same-sex marriage, it is
possible that beginning in 1996, Hungary may
become the first nation to break ranks with
the rest of the political world on the issue of
same-sex marriage.

On March 8, 1995, the Constitutional
Court of Hungary issued a ruling involving
same-sex marriages.” The court upheld the
exclusion of same-sex couples from ceremo-
nial marriages. "Despite growing acceptance
of homosexuality [and] changes in the tradi-
tional definition of family, there is no reason
to change the law on [civil] marriages," the
justices wrote.”

However, the court ruled that exclud-
ing same-sex couples from the benefits of
common law marriage was unconstitutional.
"It is arbitrary and contrary to human dignity
... that the law [on common law marriages]
withholds recognition from couples living in
economic and social union simply because
they are of the same sex," Reuters wire
service quoted the court as saying.”

A couple who permanently live to-
gether and are in a sexual relationship are
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legally defined as being in a common law
marriage in Hungary. Under that nation’s
laws, common law marriages provide partners
with the same privileges granted to couples
who have civil ceremonies.

The Hungarian Supreme Court or-
dered Parliament to make the changes neces-
sary to inplement common-law gay marriage
by March 1, 1996. Thus, by next year, Hun-
gary may be the first nation to legalize same-
sex marriage, albeit as a "separate but equal"
institution to ceremonial marriage.

Holland is also considering the idea of
legalizing same-sex marriage. According to
a Dutch newspaper, the minister of justice
and the secretary of state for internal affairs
submitted a plan to Parliament to change the
marriage rules in that nation. With 150
members of parliament, political activists
estimate that 94 are in favor of legalizing
same-sex marriage, 42 are opposed, and the
rest are unsure.”

However, with public opinion divided,
it may be more likely that Holland will join
Scandanavian neighbors in passing a "regis-
tered partnership” act instead. Forty-four
percent of the Dutch public favor opening
the existing marriage laws to gays.* Another
34 percent believe that a separate law should
be enacted in favor of gay marriage, with
restrictions on adoption, pensions, and inher-
itance. Only 15 percent oppose any reform.

If Hawaii legalizes same-sex marriage,
it will remove itself from the recognized
international consensus that marriage is an
institution for opposite-sex couples. It would
join the ranks of possibly one other nation,
Hungary, that has gone its own way on this
issue. The ramifications of such a move by
Hawaii, in terms of international relations,
are unknown.

4. Domestic Partnership Would Distance the
State from a Volatile Religious Dispute

In the United States, the definition of
marriage, the rights and responsibilities
implicit in that relationship, and the
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protections and preferences afforded to
marriage, are now governed by the civil law.
However, the institution of marriage stems
from deep religious origins in Anglo-Ameri-
can jurisprudence. As one court aptly ex-
plained:

"The English civil law took its atti-
tudes and basic principles from canon law,
which in early times, was administered in the
ecclesiastical courts. Canon law in both
Judaism and Christianity could not possibly
sanction any marriage between persons of
the same sex because of the vehement con-
demnation in the scriptures of both religions
of all homosexual relationships. Thus there
has been for centuries a combination of
scriptural and canonical teaching under
which a ‘marriage’ between persons of the
same sex was unthinkable and, by definition,
impossible." (Adams v. Howerton (C.D. Cal.
1980) 486 F.Supp. 1119, 1124.)*

Although times have changed, and
many religious denominations are discussing
the issue of homosexual relationships with
some degree of openness, the fact remains
that homosexual conduct still is considered a
sin by nearly all major organized religions.

Although many lay persons disagree
with church dogma on issues such as contra-
ception or divorce, most agree with official
church teaching on homosexuality. For
example, in a national poll of nearly 1,000
Catholics in 1987, 69% agreed that homosex-
ual conduct was a sin.* In a national poll of
1,115 adults in 1994, more than 75% of re-
spondents who categorized themselves as
white Protestant "Born-Agains" said that
homosexual relations are always wrong, and
87% of white Protestant fundamentalists felt
the same.” In time, however, such strong
opposition may fade.”

The Catholic Church is one of the
largest denominations opposed to the
legalization of same-sex marriage. Over the
past decade, it has taken strong public posi-
tions on issues involving homosexuality.

For example, in 1986 the Vatican
issued a letter, with the pope’s approval,



instructing bishops to stamp out pro-homo-
sexual views and to oppose any attempt to
condone homosexuality through legislation or
other means.® In 1992, the Vatican issued
another document contesting moves to give
gays equal rights, particularly in the United
States. Just last year, Pope John Paul per-
sonally made a public statement against the
legalization of same-sex marriage.® His
statement was in response to a resolution
adopted by the European Parliament that
urged member nations to allow gay and
lesbian couples to marry.

The Hawaii Commission on Sexual
Orientation and the Law has itself heard
testimony from religious leaders both oppos-
ing and supporting the legalization of same-
sex marriage. Such division is not uncom-
mon, even within the same denomination.”

Some religious leaders have shown
limited support for equal rights legislation,
despite the fact that recent official church
pronouncements leave them little room to
maneuver. For example, Bishop Louis E.
Gelineau of the Roman Catholic Diocese of
Providence explained his support for a new
Rhode Island law prohibiting sexual
orientation discrimination:

"If proposed legislation attempts to
condone or promote homosexual activity by
equating morally all forms of sexual behav-
ior, then it should be defeated. If it merely
seeks to afford protection from unjust dis-
crimination, which is not now afforded under
our laws, then those laws should be
changed."™

To the extent that the legalization of
same-sex marriage essentially places homo-
sexuality on the same moral par with hetero-
sexuality, religious leaders of most major
denominations would probably oppose such
a change. However, the creation of a new
civil institution, without any historical associ-
ation with religion, could help distance the
state from this religious debate.

Marriage continues to be a hybrid
church-state institution in the mind of the
average person. The state authorizes minis-
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ters to perform marriages that are then
recognized by civil law. It is the church, not
the state, that sets the rules as to who may
perform such religious ceremonies within any
given denomination. Probably the majority
of marriages, even today, result from reli-
gious rituals rather than purely civil vows.

The legislature may decide not to
entangle civil government any further with
respect to marriage. The current thin wall
between church and state may be constitu-
tionally permissible for historical reasons, but
the state could choose to fortify that wall
with respect to same-sex couples.

Changing the definition of marriage to
include same-sex couples, despite overwhelm-
ing opposition from all major religious faiths,
and despite the historical ties of marriage to
religion, would give the appearance of the
state attempting to interfere with internal
religious matters. Just as a judge must not
only be impartial but must give the appear-
ance of impartiality, there is virtue in the
state not creating the appearance of intrud-
ing into religious matters.

Passage of a comprehensive domestic
partnership law could achieve a beneficial
result in terms of church-state relations. It
would respect differing religious views on the
subject of same-sex marriage, but would
nonetheless end unjust discrimination against
same-sex couples in civil law and secular
society.

Under a domestic partnership act,
same-sex couples would receive equal
treatment with married couples under the
laws of Hawaii. There would only be two
differences from marriage.

One difference is the label. The other
is that legalizing same-sex marriage would
entangle the state of Hawaii in a myriad of
disputes with each of the other 49 states,
with the federal government, and with most
of the international community. Passing a
domestic partnership law, on the other hand,
takes a major leap forward in the process of
law reform and provides same-sex couples
with equal rights under Hawaii law, without
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the prospect of submerging government
officials in legal and political quicksand.

Passage of a domestic partnership act,
rather than same-sex marriage, will not
deprive Hawaii of a prominent leadership
role in the international movement for hu-
man rights. It would make Hawaii the first
state in the nation to take such a positive
step forward. Furthermore, a comprehensive
domestic partnership law -- with equal rights
to marriage under state law -- would even
place Hawaii ahead of the Scandanavian
nations that have been in the forefront of the
movement for equal rights.
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AN AMERICAN JOURNEY

To End Sexual Orientation Discrimination

Hawaii recognizes same sex
relationships

Hawaii protects individual civil rights

APA removes homosexuality as illness

Hawaii decriminalizes private
homosexual relations

Federal government "McCarthy"
witch-hunts in civil service

Oppression and fear due to
misunderstanding

Social respect and full equal
rights as individuals, couples
and families

Death genalty for homosexual conduct in
some of the original states

Leviticus quoted in statutes

COLEMAN §
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HISTORICAL PROGRESSION

An Equal Protection Process

Relationship Rights

8 States

Here Individual Civil Rights

19 States

22 States
Still Here Prison Penalties for

Consenting Adult Relations

inal
Colonies Dealth Penalty for Consenting

Homosexual Relations
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SPECTRUM OF THE
STATUS OF RELATIONSHIPS

Is equal protection satisfied if
Hawaii recognizes same-sex
couples as immediate family?

/MMEDIATE FAMILY

Marriage Domestic
Partners
Parent-Child

FRIENDS/ROOMATES

ACQUAINTANCES
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NECESSARY INGREDIENTS FOR
GOOD REFORM MEASURE

Reflects factual realities

Recognizes legitimate political
concerns

30% - 40% - 30%
Same-sex Moderate
Marriage Reform Criminalize

Awareness of basic legal principles

Family Diversity = Norm
Same-sex couples = Families
Discrimination = Widespread
Gradual Reform = Norm
Church-State Concerns

intergovernmental relations, federal,
states, foreign

Public opinion

No federal constitutional right is
involved

Not a fundamental right under state
constitution

State equal! protection requires
reform

e Similar, but not identical
treatment required

o Equal protection as a process,
viewed in context of historical
progression, not one moment in
time



ACTION

1. Do nothing

e vn, -
I ORI R

MAJOR OPTIONS OF
HAWAII LEGISLATURE

LIKELY RESULT

1. Same-sex marriage is mandated
by court order

2. Limited domestic partnership act 2. Same result as No. 1

(comment on draft bill)

3. Comprehensive Domestic

Partnership Act

4. Legalize same-sex marriage

5. Eliminate marriage as a
institution

3. Court may accept this as
satisfying equal protection clause

4. Won't happen due to public
opposition

5. Won't happen due to public
opposition
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A Testimony By
Mely McGivern
October 25, 1995

A famous Protestant minister Billy Graham has said, "If God
doesn't judge America, He'll have to apologize to Sodom and Gomorrah."
Our own Hawaii nei, where I was born and raised, is very close

to becoming the Sodom and Gomorrah of the world.

The actions of this commission could easily lead to same-sex

marriage next year.

First, Governor Waihee signed into law Senate Bill 1811 which
guaranteed no discrimination for sexual orientation.
Now, in the next legislative session, with a report from this

commission, there will be a strong push for a domestic partnership

law.

Some senators and representatives think that if they hand this
to the gay community, it will help stop same-sex marriage.

In truth, it will do the exact opposite. The State Attorney
General will have to uphold a domestic partnership law. Yes, gays
will be protected by the law and will be treated as a special class.

This will help the attorney of the three couples in his arguments

for same-sex marriage.

We could easily end up with both domestic partnership and

same-sex marriage lawvs.
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Testimony By
Daniel P. McGivern
on October 25, 1995

When a person appears before a legislative body or a commission,
it is expected that the members on the body are at least interested
in what will be said. But this commission really isn't.

If 1,000 people testified against same-sex marriage and against
domestic partnership laws, and only one person testified in favor,
that person would have his or her view upheld by this commission.

This commission is not objective. It is a sham, a shibai,

a fraud perpetrated on the public. The outcome of the commission's
voting on whether marital benefits should be extended to homosexual
and lesbian couples has been known since the commission was first
appointed.

The real purpose of this commission is to hand a favorable report
to the legislature, leading to a domestic partnership law in the next
legislative session.

However, a domestic partnership law, which recognizes gays as
a special class, will inevitably lead to same-sex marriage.

It is sad that this commission does not truly represent the

community. This is the first time I've ever appeared before a bhod
0Qy,

knowing that what I and
others have to sa
Y makes no diff
erence.
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Two Quaker testimonies recently received by commissioner Bob Stauffer for
forwarding.

#1:

The following minute [i.e, policy statement] was approved by Pacific Yearly Meeting
[the regional organization of Quakers including California, Hawaii, and some other
areas, including Mexico City] on Eighth-Month 4, 1995.

"A Loving Response to Hostility Against Sexual Minorities"
Background

Within the territory comprising our Yearly Meeting there are Friends [i.e., Quakers]
and others who risk hostility, verbal abuse and physical violence because they are, or
are perceived to be, members of sexual minorities (for example, lesbians, gays,
bisexuals). There are growing campaigns to legalize discrimination based on sexual
orientation.

All hostility separates us from God and from each other. As Friends, we seek a
response that arises from the Light, and reaches out and cares for the needs and human
dignity of those affected on all sides of this conflict.

Action Minute

Pacific Yearly Meeting of the Religious Society of Friends endorses all nonviolent
efforts to establish and protect the civil rights of all persons despite their sexual
orientation. We oppose all legislation or policy which disparages sexual minorities or
abridges their basic constitutional rights.
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#2:
The following minute was approved at Friends for Lesbian & Gay Concerns on
Seventh-Month 6, 1995.

It i1s fundamental to Friends' faith and practice that we affirm the equality and integrity
of all human beings. Equally, we hold that the purpose of recognizing and affirming
committed relationships is to strengthen our families and communities.

Therefore, it 1s our belief that it is consistent with Friends' historical faith and
testimonies that we practice a single standard of treatment for all committed
relationships.

Given that the State offers legal recognition to opposite-gender marriage and extends
significant privileges to couples who legally marry, we believe that a commitment to
equality requires that same-gender couples be granted the same rights and privileges.

Therefore, we believe that the State should permit gay and lesbian couples to marry
and share fully and equally in the rights and responsibilities of marriage.

We invite Monthly Meetings [i.e., individual congregations], Yearly Meetings [i.e.,
regional divisions] and Quaker Organizations to consider a minute of support for legal
recognition of same-gender marriages, and to communicate this support to their elected
representatives.

Because of pending legislation and litigation, we urge a timely response.
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