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LAW, SEX & DISABILITY -- Northridqe Conference -- ~~ay 3, 1985 
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1. My Background 

JD since ~973; emphasis on sex & law 

SLR -- NCRCL -- Privacy Commission -- RRR~T 

2. Historical Context for Present Status 

How "Sexual "~inori ties" are Becoming Liberated 

50's: Kinsey showerl crap hetween ~olicy and practice 

60' s: beginning--of American sex law reform 

70's 

80's 

Illinois -- consentinq sex between unmarried (and gays) 
Connecticut -- contraception law overturned (privacy) 

marital privacy ex~anrled to privacy ~or all individuals 
abortion decision by US SupreMe Court 
legislative re~eals of sodomy laws 

turninq point for sexual privacy / watershed 
Onofre decision -- majority now in "reformed" jurisdictions 

3. California Rituation 

Consentinq Adults Act 1975 

Judicial Reform -- Pryor case (puhlic v. private + right to ask) 

Law Has Been Refo'rmed -- Ar>plicat:io'n t'o Disabled? 

, '-A. Preedom"'t'o' '/ 'and' :P're'edom frOM 

RIGHT ~O PRIVACY ANn PURSTJIT'O~ HAPPINESS '(~Rt. I, Sec. 1) 

R:fGHT '1'0 PERSON}\,L ATJ~()NO''lY 

FREF.nO:M: OF' INTI~"A':PF. }\,RROCI~.TJ:ON 

FREEDOM FRO~1 VIOLENCE AND INTlr1IDATION 

F'REEDOM F'RO~~ OFFENSIVE DISPLAYS (balancin~ test), 

B. CONSrDRRATIONS 

Type of conduct: 

Age of Parties: 

exposure; self touch±nq; 
touching another; vaginal~intercourse; 
anal intercourse; oral conulation 

age of consent 

Exercise of Free Will: consent v. force 

Location of Conductt presence of ~ofentially offended ~ersons 

C • MAJOR AREAS' OF CONCERN: 

sexual orientation nondiscrimination 

affording areas of privacy 

educatinq clients on riqhts and responsibilities 

insuring "informed consent" = exercise of free will, 
i.e., knowledge of nature of 
the conduct & consequences 



3. California Aituation (cont.) 

D. Atatutory Protections (Welfare & Institutions Cone) 

F.. Administrative Requlations' (Title 22) 

to be accorded diqnity, ~rivacy, respect and humane 
care, including orivacy in treatment and care of personal 
needs 

riaht to social interaction 

right to recreational oonortunities 

F. Case Law: 

Foy v. Greenblott (1983) 141 Cal.App.3d 1 

A conservatee or other institutionalized ~ental 
patient enjoys the "same rights and responsibi-ities 
quarantted all other pers-ns" except those which are 
soecificallv denied bv law (medicallv contraindicated) 
o~ court or~er (decla~ation of lack ~f capacity to consent). 

Everv institutionalized oerson is entitled to 
individualized treatment unde~ the "leas't restr:rctive" 
conditions feasible -- the institution should minimize 
interference with a oatient' s individual autonomv-,- inclddina 
her" personal "privacy" anc1. "soceial interaction, ,,"which " 
includes the freedom to enqa~e in consensua~ sex~a~ 
relations. 

Booetom Line: 

Education of clients re rights & responsibilities a must 

Providinq zones of privacy a must 

Prohibition on adult consenting sex is ille~al 

REASONABLE REGULATIONS OK re: time, place, and manner 



SEXUAU/\ A \/J i~ /S I\BIUT\,: PERSON AL PHIVAC\' PROT ECTIO NS AND R ESPO ,\ SIHlLITIES 

CLIENT RIGHTS 

1. RIGHT TO PRIVATE SEXUAL CONDUCT 

2. 

3 . 

a. both gay & s traight are ok 
b. age of con sen t is 18 yea r s 
c . must be consent/no coer c i on 
d . not in pre sence of person s 

who may be offended by vi ewing 
e. right to ask ano the r adult to 

have s e x, even if reque st 18 

made in public place 

RIGHT TO FANILY PLANNING DECISIONS 
a. procreation choice 
b. contraception cho ice 
c. abortion choice 
d. sterilization choice 
€ . med ica l de cisionrnaki ng res ts 

in c lient unless court r est ri c t s I 

RIGHT TO ~!ARRY OR COHABIT 
a. right to marry 
b . r i ght to live with pa r t ne r 
c . right t o make cohabitation 

agreeme nt s 
d . r ight t o receive benefits 

4 . RIGHT TO SEXUAL IDENTITY/LIFESTYLE 
- ----....;..J" . righ t to be gay /b i /straight 
~ ~-b . righ t t o be free from govern­

mental disc riminat i on or 
private sec to r disc r i mination 

Prepared by Thomas F. Coleman, Esq. 

SOURCE OF PROTECTION 

1. Cal if . Const., art. 1, §1 (privacy 
and pursuit of happiness); U.S.Const. 
Fourteenth Amendment (impl ic it . 
privacy protections); Cali for ni a 
Consenting Adults ' Act, Stats~ 1 9 75, 
ch s . 71 and 8 77; Foy v. Gree nblott 
(1983) 141 Cal.App.3d 1; Nichae l M. 
v. Superior Court (1979) 25 Cal.3d 
608; §261 . 6 Pen.Code; Pryor v. 
Municipal Court (1979) 25 Cal .3d 238; 
People v . Triggs (1 973) 8 Cal.3d 884 

2. Foy v. Greenblott, s upra; Committee 
to Defend Reproductive Rights v . 
Myers (1981) 29. Cal. 3d 252; Cobbs 
v.-Grant (197 2 ) 8 Ca1.3d 229-;-­
§1880 Probate Co~e; 65 Ops.Cal . 
Atty.Gen. 417; Guardianship of 
Tulley (1 978) 83 Ca l . App.3d 698 

3. §1990 Probate Code ; Atkisson v. 
Ke rn County Housing Au th orit y 
(19]6) 59 Cal.App . 3d 89; Cit y of 
Santa Bar bara v . Adamson ( 1980) 
27 Ca 1. 3d 123; Horeno v . U. S . Dept . 
of Ag ricul ture; Ha rvin v . Harv in 
(1976) 18 Ca l. 3d 660 

4 . be nSha l om v. Secretary o f Ar my (19?0) 
489 F . Supp . 961. ; Gay Law St udents 
Assn . v . Pac i f ic Telephone Company 
(1979) 24 Cal.3d 458; Hube rt v. 
Williams(1982 ) 133 Cal.App . 3d Supp. 1 

PROVIDER RESPONSIBILITIES 

1 . Prot ec t clien t' s right to 
pri vacy , d ignity, humane c a re, 
and social interaction; no~­
ma l i za tionj provide trea tme nt 
in the l east restrictive en­
vironment; refrain from cl an ­
destine survei ll ance of 
client's intimate pe rsonal 
act ivities 

2. Dut ies t o : (1) obtain informed 
consent prior to re ndering 
medical services; (2) pr ovide 
prompt medical care and treat ­
ment; (3) diagnose condi tion 
or warn of risks; (4) provide 
co~trac eptive counse ling or 
devices 

3 . Duties not to di s criminate on 
the basis of marital status or 
cohabitation s tatus in hous ing 
provis i on or conditions or ~n 
del ive ry of services 

4 . Du t y no t to discriminate agains t 
l es bians or gay men in hous i ng 
or de live r y of services in both 
public and priva t e sectors; s ome 
employment protections a lso exist 
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Los Angeles Daily J ournal 

PATIE NTS' RIGHT TO SEXUAL PRNAC Y 

undel'scored by appella te court 

Hospitals Should Protect 
'Right of Reproductive 
Choice, ~ Court Says 

By DONALD AllEN 

A state Court of Appeal has held that 
mental institutions may be obliged to pro­
vide patients with contraceptive counsel­
ing and birth control devices. 

In Foy v. Greenblott, A0l1775, tpe First 
District Court of Appeal dismissed a 
"wrongful birth" action brought by a men­
tal patient who became a mother while a 
patient in a mental institution. But the 
court remanded the case to the trial court 
on the contraception issue, citing the 
state's public policy of "maximizing pa­
tients' individual autonomy, reproductive 
choice, and rights of informed consent. " 

According to the opinion, Virgie Foy had 
a history of " irresponsible sexual con­
duct" and was sent to a mental institution 
in San Jose. She was found mentally in­
competent and a public guardian was ap­
pointed her conservator. 

Foy became pregnant while at the men­
tal institution, but her condition was not 
discovered until two weeks before she de­
livered. She sued the public guardian for 
"wrongful birth," claiming the institution 
should have given her contraceptive coun­
seling and provided better supervision. 

In a majority opinion written by Justice 
Wjnslow Christian, the Court of Appeal 
said the complaint alleged nothing to jus­
tify "overriding her own wishes in repro­
ductive matters. " 

jlObviously, II wrote Christian, "effee· 
tive hospital poliCing of patients would not 
only deprive them of the freedom to en­
gage in consensual sexual relations, which 
they would enjoy outside the institution, 
but would also compromise the privacy 
and dignity of all residents." 

However, li the institution's failure to 
provide contraceptive counseling and 
medication may have " actually deprived 
her of the opportunity to exercise her right 
of reproductive choice," said Christian. 

Justice Marcel Poche med a separate 
concurring opinion in which he character­
ized the complaint as a "classic example 
of mushball pleading that manages to 
waddle on the side of procedural respect­
ability." 
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