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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

COMMISSION ON PERSONAL PRIVACY

December, 1982

The Honorable Edmund G. Brown Jr,, Governor of California;

The Honorable David A, Roberti, President pro Tempore of the Senate
and Members of the Senate;

The Honorable Willie L, Brown, Speaker of the Assembly
and Members of the Assembly;

The People of California:

Pursuant to the mandate of Executive Order B74-80 (Issued October 9, 1980), the Commission on
Personal Privacy Is pleased to present thls Report of the Commission's work and recommendations
to the Governor, Legisiature, and People of the state, The Commission was charged with the
investigation of invasions of the right of personal privacy and discrimination based upon sexual
orientation in both the public and private sectors, the Iidentlfication of exlsting remedies, and
the suggestion of leglslative, adminlstrative, and other action where present measures provide
inadequate protection, The concern underlying the Report Is the safeguarding of human potentlial
as the state's most valuable resource,

Of all the issues facing the state and the nation, none Is more Important or more bipartisan
than the right of privacy, Prlvacy is seen as the insulating factor protecting individuais from
unwarranted intrusions Into their personal lives, This insuiation becomes more critical as we
shift from an industrlial to an informational society in which modern advances in technology make
our personal information, heretofore not easily accessible, readily available to persons within
government and other Institutions,

The right of privacy includes not only the right to be free from unjustified interference by
government and other Institutions, but also the right to make decislons affecting one's own
identity and one's relationships with others, |f freedom has any meaning, It must iInclude
"autonomous control over the development and expression of one's intellect, Iinterests, tastes,
and personallity This is the essence of the right of personal prlvécy.

We are not unmindful of the serious flscal constraints currentiy being experlenced by the people
of this state and their Institutions, Yet the Commission believes that a postponement In
doaling wilth the Issues contalned in this Report may resvit In an Irretrievable loss of what has
been aptly labelied *the right to be let alone--the most comprehensive of rights and the right
most valued by civilized men/

The Commission also recognizes that cor most valued freedoms can remain avallable to the major-
ity only by ensuring their protection for the minority, The safeguarding of one's personal
information, of one's privacy in one's home and bedroom, and of one's decisions in formulating
one's own personaiity and relationships, must necessarily depend, in part, upon protections
agalinst discrimination based upon sexual orlentaticn, In additlon, such discrimination timits
the full participation in and contribution to soclety of a significant portion of the state's

population,
We hope the Report will serve two functions: first, Inform and help educate the peopie of this
state and others as to the right of personat privacy; and, second, operate as a catalyst for
implementation of whatever protections are still needed to make that right a practical reality,
Sincerely,
b % i
Burt Pines

Chairperson, Camission on Personal Prlvacy
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(Y : THE TREE OF PERSONAL PRIVACY

The seed of personai privacy Is found in the fertlle soil of natural iaw and
natural human instincts, Three roots provide the basic grounding of and suste~
nance for the right:

decisional/assoclational privacy, sometimes called "freedom of
cholice,” which protects one from Interference In one's decisions
and Inclinations regarding one's personaility and one's relation-
ships and in other manifestations of the exercise of autonomy over
one's body, mind, and emotions;

territorial privacy, which insuiates one from intrusions in
specific locations, Inciuding one's home and anywhere else one has
a reasonabie eoxpectation of privacy or reasonable desire to be
left alone; and.

lnfor-aﬂoninll privacy, which shields one from unfair and un- 4
necessary collection gnd dissemination of personal Information,

From these roots grows the double trunk -- the visible manlfestation -- of
the foundations of the right of privacy, While the entire trunk has constitu-
tional stature, its two primary components are :

. tort law, for protection agalinst Infringements by persons or
organizations; and

constitutional law, for ensuring security from unreasonabie
governmental encroachments,

The principles of liberty and freedom pulsate through and emanate from the
» roots and trunk, providing nourishment for the branches, ieaves, and blossoms,
which represent the practical factual situations that touch people's Ilives,

~of
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EXECUTIVE SUMMARY

PART ONE:

CALIFORNIA COMMISSION ON PERSONAL PRIVACY

INTRODUCT ION AND BACKGROUND

|. Approach of the Executive Summary

This Executive Summary I|s centered around the recom-
mendations of the Commission on Personal Privacy, Addi-
tlonal material Is presented in order to give those
recommendations a meaningful perspective and to place
them In a legal and historical context, All of the text
contained herein Is presented In a more elaborated form
in the Report of the Commission on Personal Privacy,

For ease of reading and clarity of documentation, the
right column of each page” is reserved for citations of
primary and secondary authorities--including cases, leg-
isiation, and constitutional provislions--as well as ref-
erences to the Report and the Suppiements publlshed by
the Comm ission,

The Report of the Commission--containing (1) an ex-
amination of real |ife probliems that involve invasions of
personal privacy and sexual orientation discrimination,
(2) an evaluation of exlisting remedies, and (3) the
recommendations--is based upon a study and analysis of
many factors:

* the legal framework In which public
policy declsions on personal privacy are made,
including:

- the common law;

- United States Supreme Court and
other federal court cases;

- all Callfornia Supreme Court and
appel late court cases Thterpreting
the right of personal privacy;

- Unlted States, Callfornia, and
other state constlitutions;

- Congressional and California and
other state legisiative enact-
ments;

- the myriad of Callfornia's admin-
istrative regulations which have
an impact on the subject; and

- executlive orders and other execu-
tive branch action;

12/82 Page 1

The Report of the Commission on
Personal Privacy Is hereafter
referred to as "REPORT",

See Appendix “B", page 114,
below, for list of other docu-
ments produced by the Commisslon,
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* the reports of earlier study commlis-
slons, federal and state, from within and from
outside this country;

* books, reports, Journals, periodicals,
and over 300 articles on various -aspects of
personal privacy; and

* the testimony and reports of experts,
consultants, and witnesses who have shared
information with the Commission,

Il, Creation and Mandate of the Californla Commission

On October 9, 1980, Governor Brown signed an execu-
tive order which established the Commission on Personal
Privacy, His mandate to the Commission was:

To study the probiems of discrimination based
upon sexual orientation or Iinvasions of the
right of personal privacy, in both the pubiic
and private sectors, documenting the extent of
such probiems, exploring in what forms the
problems are manifested, noting existing reme-
dies, and making recommendations for legisla-
tive, administrative, and other action where
appropriate,

The Governor acknowledged in the order that "a study

of the problems of sexual minorities and of the adequacy -

of existing law to protect the personal privacy of all
individualis Is necessary., « « "

The Commission Iis composed of twenty-five members
with varied professional backgrounds, inciuding business,
education, Journalism, labor, law, Iaw enforcement, and
psychiatry, The Governoi appointed former Los Angeles
City Attorney Burt Pines as Chalrperson and 14 other
commissioners, The Speaker of the Assembly appointed
flve commissioners, The remaining five appointments were
made by the Senate Rules Committee, Commissioners reside
in varlous parts of the state: San Dlego, Los Angeles,
Ventura, Fresno, Sacramento, and San Francisco,

The Commission chose an Executive Director who has an
extensive background in law and a speciai expertise In
personal privacy, research and writing, and pubiic educa-
tion,

'The State Personnei Board was selected as the depart-
ment to provide administrative support to the Commission,

12/82 Page 2
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Commission staffing was supplied by the Policy and Stand-
ards Division within the Board, The Commission's funding
came from several state departments which requested that
the Commission study various personai privacy and sexuai
orientation probiems which the departments often en-
countered while carrying out their constitutionaliiy and
legisiatively mandated duties, The Commission's total
budget for an eighteen-month period was $244,699,00, Of
that amount, nearly $60,000,00 was obtained through fed-
eral funding,

At Iits first meeting, on June 19, 1981, In Los
Angeles, the Commission unanimously adopted the fol lowing
statement of purpose:

TO EXPLORE problems of discrimination
based upon sexual orientation and invasions of
the right of personal privacy, particularly
among such groups as the elderly, the dis-
abled, ethnic minorities, adolescents, gays
and lesbians, unmarried persons, and Instltu-
tlonallzed persons; '

TO DOCUMENT the extent of these problems;

TO NOTE the adequacy of existing law to
protect the personal privacy of all Indivi-
duals in this state; )

TO REPORT our findings and to make any
appropriate recommendations;

SO THAT legislative and administrative
actlion and public attitudes may be based upon
accurate Information in order that the public
policles of this state to safeguard human
potential as our most valuable resource, to
Judge Individuals on their own qualities and
merits, to protect against sexual orientation
discrimination, and to protect the right of
personal privacy against the threat of inva-
sion, may be effectively Impiemented in both
the publiic and private sectors,

EXECUT IVE xS'U_hMARY* _ CALIFORNIA COMMISSION ON PERSONAL PRIVACY

REPORT, page 13,

111, Operations of the California Commission

At the first meeting, the followling Committees were
establ Ished:

12/82 Page 3
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Agling and Disablility
Family Relationships
Youth and Adult Corrections
Criminal Justice
Data Col lection and Dissemination
Education and Counseling
Emp loyment Dliscrimination

Medical and Mental Health Services

During the summer months of 1981, the Commission
secured |ts staffing, the Committees met, and the
Commissioners read articles and reports on the topics
under study, The second meeting of the Commission was
held on August 15, 1981, In Sacramento,

Two public hearings were held In November, 1981, The
first hearing was held In Los Angeles on November 13,
The second was held In San Francisco one week iater,
Approximately 30 witnesses appeared at each hearlng,
presenting the Commlisslon with an extremely wide variety
of Issues, The full text of both hearings is avallable
to the public through the State Personnel Board,

The third meeting of the CommiIssion was held in
Sacramento on January 30, 1982, During the fourth
meeting, heid September 11 and 12, 1982, the Commission
considered and deliberated over Its main Report, many
topical reports, and substantive recommendations, The
recommendations adopted by the Commission are set forth
herein, ’

Nearly two hundred peopie worked on this project in
various capacltles: commlissioners, paid staff supplied
through the State Personnel Board, staff loaned from the
Department of Social Services and the Department of Fair
Employment and Housing, task force members, special con-
sultants, students on work-study programs, student volun-
teers, and witnesses, The Commission on Personal Prlvacy
was truly a cooperative effort of concerned citizens and
communlity leaders,

12/82 Page 4
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IV, Other Study Commisslions on Privacy

Prior to the creation of the California Commission,
Massachusetts Governor Francis Sargent and indiana Gover- REPORT, page 6.
nor Otis R, Bowen had each created a state study commis-
sion on privacy, The Massachusetts Commission on Privacy
and Personal Data was established in August, 1973, and
issued a report on "informational" privacy problems some
tifteen months later, The Indiana Commission on Individ-
val Privacy was formed in Aprii, 1975, and pubiished its
report, also on "Informational® privacy, on December 1,
1976,

Four legislatively created commissions have been
involved in the study of "informationai" privacy:

State Commission Date

I11inols Information Systems Commisslon 1975-present

Minnesota Joint House-Senate
Privacy Study Commission 1975 (18 mo)

lowa Citizens Privacy Task Force 1978 (16 mo)

New Jersey Committee on Individual
Liberty and Personal Privacy 1979 (became
inactive af-
ter interim
report)

The most comprehensive study of informational privacy
was conducted by a temporary study commission created by
Congress pursuant to the Privacy Act of 1974, The Priva-
cy Protection Study Commission's main report, entitled
Personal Privacy in an linformation Society, documented
that: ~.

REPORT, page 7.

* Publlic opinion data suggest that most
Americans treasure thelir personal privacy,
both in the abstract and in their daily iives.

* Privacy encroachments are increasing.
It Is now commonplace for one to be asked to
divuige information about oneseif for use by
unseen strangers who make decisions about one
that directly affect one's everyday Iife,
e.g., transactions involving credit, insur-
ance, medical care, employment, education, and
soclial services,

* There Is a real need for ongoing moni-
toring and coordination of personal privacy

12/82 Page 5
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issues and faws so that privacy and other
competing interests are kept in proper bai-
ance,

CALIFORNIA COMMISSION ON PERSONAL PRIVACY

V. Other Study Coomissions on Sexuaiity and Sexual Orientation

Several study commissions have, In the past, exam ined
issues relating to sexuality, In some cases, the recom-
mendations of those bodies have prompted substantial
legislative or administrative changes in the law,

In 1954, the Secretary of State for the Home Depart-
ment (London) and the Secretary of State for Scotland
created a Committee on Homosexuai Offenses and Prostitu-
tion. The report of this Committee, known as the
"Wol fenden Report" after Sir John Wolfenden, the Commit-
tee's chairperson, was presented to Parliament by command
of Her Majesty, in September, 1957, As a direct result,
private homosexuai acts between consenting adults were
decriminalized, and private acts of prostitution remain
to this day a matter of private morality and not a sub-
Ject of English penal regulation,

In the United States, also during the 1950's, the
American Law Institute conducted a comprehensive study of
American penal codes and adopted the Model Penai Code,
One of the major recommendations of the Code was to
decriminalize private homosexual conduct, The A.,L.l.
recommendation had a significant impact on penal law
reform in this country; some twenty states decriminalized
private homosexual conduct as the result of penal code
reform packages based on the Model Penal Code,

In 1967, the United States Government, National In-
stitute of Mental Health, appointed a Task Force on
Homosexuaiity, The report of the Task Force, known as

the "Hooker Report® after Dr, Eveiyn Hooker, the Task

Force's chairperson, concluded:

* The extreme opprobrium that our society
has attached to homosexual behavior, by way of
criminal statutes and restrictive employment
practices, has done more social harm than good
and goes beyond what is necessary for the
maintenance of public order and human decency.

* |+ Is recommended that there be a reas-
sessment of current employment practices and
policy relating to the empioyment of homo-
sexual individuals,
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Several years after the NJIMH, report was Issued,
the Federal Clvil Service Commission lifted Its ban on
government emp loyment of homosexuals,

In 1975, Pennsylvanlia Governor Milton J, Shapp Issued
an executive order “commlItting thls administration to

work towards ending discrimination against persons solely -

because of their affectlonal or sexual preference An
administrative task force was formed to study the problem

and to make recommendations for further actlion, Less .

than a year later, In response to those recommendations,
Governor Shapp amended the executive order, creating the
Pennsylvania Council for Sexual MInorities, Membership
of the Council consists of representatives of selected
state departments as well as members of the public, The
Councl| has continued to function effectively through
Democratic and Republican administratlions,

The Oregon Task Force on Sexual Preference was
established In March, 1976, by Richard A, Davis, Director
of the Department of Human Resources, at the request of
Governor Bob Straub, |Its directive was to assemble
accurate information on homosexual men and women In
‘Oregon and to make recommendations for leglslative and
administrativée 'policies that would ensure the civll
rights. of .all . Oregonians, regardless of sexual
preferenca, The Final Report, submitted to the Governor
and the Legislature on December 1, 1978, called for
legisliation prohibiting sexual orientation discrimination
in employment, housing, and public accommodations. There
was also a comprehensive and well-documented section on
"myths and stereotypes,”

Two years ago the Michigan Legislature's House Civil
Rights Committee established a Task Force on Family and
Sexuality, The Report of that Task Force, presently
being edited for publication, calls for decriminallzation
of private sexual conduct between consenting adults and
statewide legislation prohiblting sexual orientation
discrimination in employment, housing, and public accom-
modations,

Local communities and private organizations have also
undertaken significant studies concerning sexuallty and
soxual orientation, The results of some of those studies
underscore the critical need for public education. One
such study, undertaken by the Human Rights Commission of
Norman, Oklahoma, in 1977, proposed %“to determine the
attitudes held by the various components of the Norman
Community toward homosexuals,* The responses of those
surveyed showed that:

* Nearly half of the landlords would not
rent to a homosexual couple,
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* About three-fourths of the emp loyers
would not favor an ordinance protecting job
rights of homosexuals,

* Nearly half of the employers feit an
emp loyer should fire a person discovered to be
a homosexual,

* Almost two-thirds of the householders
bel leved that employers should discharge per-
sons believed to be homosexuals,

*  About three-fourths of the householders
opposed living in a neighborhood In which a
homosexual couple also resided,

* Over two-thirds opposed any city ordi-
nance prohibiting sexual orientation discrimi-
natlon,

CALIFORNIA COMMISSION ON PERSONAL PRIVACY

A number of major churches in this country have also

studied the issue of homosexual ity,

One of the most REPORT, page 10,

comprehensive and well-documented of these studies was

conducted by the United Presbyterian Church., Its Task The Church and Homosexuality, the
Force Report was presented to the 190th General Assembly United Presbyterian Church In the
of the Church on May 22, 1978, As a result, the Assembly United States of America (1978),

recommended that:
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Vigilance must be exercised to oppose

federal, state, and local legislation that

discriminates against persons on the basis of
soxual orlentation and to Initiate and support
federal, state, and local legislation that
prohibits such discrimination In employment,
housing, and public accommodatlions,

Page 8
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PART TWO: CONTEXT =-- LEGAL, PHILOSOPHICAL, AND HISTORICAL

Vi, Preliminaries

A. UNDERLYING PHILOSOPHY

The basic foundation -- beyond constitution and stat-
ute — of the right of personal privacy Is described In REPORT, page 19,
the classlic treatise On Liberty, by John Stuart Mill,
that work, the phllosophical underpinnings of the right Mill, John Stuart, On Liberty
find thelir most |iterate expression:

12/82

e oo [Tlhere Is a sphere of action In
which society, as distinguished from the indi-
vidual, has, if any, only an Indirect inter-
est; comprehending all that portion of a per-
son's ilfe and conduct which affects only
himself, or if it also affects others, only
with thelir free, voluntary, and undecelved
consent and participation, When | say him-
self, | mean directly, and In the first In-
stance; for whatever affects himself may af-
fect others through himself; . . o This then,
Is the appropriate region of human |liberty,
I+ comprises, first, the Inward domalin of
consclousness; demanding ilberty of con-
sclence, In the most comprehensive sense;
liberty of thought and feeling; absolute free-
dom of opinion and sentiment on all subjects,
practical or speculative, sclientific, moral,
or theologlical, . » « Secondly, the principle
requires liberty of tastes and pursuits; of
framing the pian of our life to suit our own
character; of doing as we like, subject to
such consequences as may follow; without im-
pediment from our fellow creatures, so long as
what we do does not harm them, even though
they should think our conduct foolish, per-
verse, Or Wrong , « « «

e o« o« The oniy freedom which deserves the
name, Is that of pursuing our own good In our
own way, so long as we do not attempt to
deprive others of thelrs, or impede efforts to
obtaln it, Each [s the proper guardian of his
own health, whether bodily, or mental and
spiritual, Mankind are greater galners by
suffering each other to live as seems good to
themselves, than by compeliing each to live as
seems good to the rest,

e o o lOnel very simple principle Is enti-

Page 9

(George Rutledge, 1905),
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Speaking about the scope of privacy,
Brandeis, in his famous dlssenting opinion In the case of

tled to govern absolutely the dealings of
soclety with the individual in the way of
compulsion and control, whether the means used
be physical force, or the moral coercion of
public oplinlon. That princlple Is, that the
sole end for which mankind are warranted,
individually, or collectively, In Interfering
with the liberty of action of any of thelir own
number, is self-protection. That the only
purpose for which power can be rightfully
exercised. over any member of a civilized com~
munity, against his wili, is to prevent harm
to others, HIis own good, either physicai or
moral, Is not a sufficient warrant, He cannot
rightfully be compelled to do or forbear be-
cause it will be better for him to do so,
because it will make him happler, because, In
the opinion of others, to do so would be wise,
or even right, These are good reasons for
remonstrating with or reasoning with him, or
persuading him, or entreating him, but not for
compeiling him, or vislting him with any evil
in case he do otherwise, To justify that, the
conduct from which it Is desired to deter him,
must be calculated to produce evll to someone
else, The only part of the conduct of any
one, for which he is amenable to society, Is
that which concerns others, In the part which
merely concerns himself, his iIndependence is,
of right, absolute, Over himself, over his
own body and mind, the Individual is sover-
elign,

Oimstead v, United States, stated:

12/82

The makers of our Constltution undertook
to secure conditions favorable to the pursuit
of happiness. They recognized the signifi-
cance of man's spiritual nature, of his feel-
ings and of his intellect. They knew that
only a part of the pain, pleasure and satis-
faction of life are to be found in material
things, They sought to protect Americans in
thelr bellefs, thelr thoughts, their emotions
and their sensations, They conferred, as
against the government, the right to be let
alone -~ the most comprehenslive of rights and
the right most valued by civilized men, To
protect that right, every unjustifiable intru-
sion by the government upon the privacy of the
individuai, by whatever means empioyed, must
be deemed a vioiation,

Page 10
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REPORT, page 21,

Oimstead v, United States (1928)
277 U.S. 438, 478 (48 SCt, 564,
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Over the years, other prominent Jurists have com-
mented on the extent of the protection afforded by the
right of privacy, For example, In discussing Justice
Brandeis' dissenting opinion  in Oimstead, present Chief
Justice Burger in his dissent in Appiication of Preslident

and Directors of Georgetown Coliege, stated:

Nothing In this utterance suggests that
Justice Brandels thought an Individual pos-
sessed these rights only as to sensible be-
liefs, valid thoughts, reasonable emotions, or
wel |-founded sensations, | suggest he intend-
ed to Include a great many foolish, unreason-
able and even absurd ideas which do not con-
form, such as refusing medlcal treatment even
at a great risk.

Again, In the context of physiological autonomy,
" Justice Cardozo stated, "™Every human being of adult years
and sound mind has a right to determine what shali be
done with his own body, "

In modern times, both technological advances and our
rapid transformation from an Iindustrial society to an
informational society have heightened our "privacy con-
sclousness,"

T. Duncan and P, Wolfe wrote in the Washburn Law
Journal In 1976:

e o « Roevelations of domestic political
survelllance have jolted concerned citizens,
Consumers percelve the harm that can befall
them when decisions as to whether they elther
will be extended credit or allowed to purchase
insurance are made on the basis of investiga-
tive reports that contain hearsay evidence
almost exclusively o ¢ « »

People are also Increasingly aware of the

privacy claims that have recently been af-
forded legal protection, Women now exercise
greater freedom Iin making declsions about the
fate of their physical being, and people gen-
erally may now engage in a wider range of
activities within the confines of their own
home without fear of criminal prosecution,
-This recognltion of privacy interests and
‘exercise of privacy. rights wlll continue to
increase as poople reallize that, to various
degrees, being left alone is essential to
thelr happlness,
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REPORT, page 22,

Application of President and

Directors of Georgetown College
(0C. Cir, 1964) 331 F,2d 1010,
1017,

Schioendorff v, Society of New
York Hospital (1914) 211 NJY, 125
(105 N.E, 92, 931,

Duncan, T, and P, Wolfe, "Infor-
mational Privacy: The Concept,
|ts Acceptance and Effect on
State Information Practices"
(1976) 15 Washburn Law Journal
273,




EXECUTIVE SUMMARY

Natlonal opinlon research surveys have shown public
concern about misuse of personal information by buslness
and government has increased steadily throughout the
Seventles and that 3 out of 4 Amerlicans now belleve that

"privacy" should be akin to the inallenable American-

right to life, liberty, and the pursult of happiness,

Behavioral sclentists confirm that privacy Is essen-
tial to a human's sense of well-being:

Individuals need time devoted Inwardly,.
"to observe and deal wlth ourselves without
the distraction of others' input, 1t is pri-
vacy that permits us to cerry out self-evalua-
tlon, a fundamental process in attaining self-
understanding and self-identity."

Finally, the flexibility and versatility of prlvacy
as a legal principle affording protection to individuals
have been noted recently by the Callfornia Court of
Appeal: .

The breadth of the concept of privacy is
as yet a concept of undetermined parameters
albelt in process of almost daily growth,

B, THE RIGHT OF PRIVACY vs, FREEDOM OF EXPRESSION

Often, In the name of preserving and enhancing the
privacy rights of individuals, government offlclals pass
laws, adopt policies, or take other measures that curb

the conduct and speech of organizations or Individuails, .

When these privacy protection measures come before the
courts, It Is often in the context of a constitutional
chal lenge that has been leveled by someone who feels that
freedom of expression has unreasonably suffered in the

name of "protecting privacy/t Our courts have the duty -

to uphold and defend the Constitution, and when two
constitutional provisions are at odds, the task of bal-
ancing and resolving the conflict Is a dellcate one,

What emerges from an analysis of the privacy-versus-
freedom-of-expression cases seems consistent with the
rest of the privacy landscape; the right of privacy,
whother It be informational, territorial, or decislonal/-
associational In nature, Is strongest when it Is asso-
ciated with privacy in the home, Taken out of the "cas-
tle% setting, the outcome of any confllct is dependent on
three factors: (1) the objectionableness of the method
of intrusion; (2) the theme of the content of the message
(e.g., whether it is religious, political, or commer-
clal); and (3) the degree of captivity of the audience,
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Louls Harrls and Associates,
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v, Paciflica Foundation (1978) 98
S.Ct, 3026,
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With respect to prlvacy-versus-freedom-of-the-press
cases, the United States Supreme Court has been Jealously
protective of the rights of a free press, Basically, the
Court applies the same standards In these cases as it
does in iibel cases, Any privacy protection leglsiation
designed to prevent tortious invasions of personal pri-
vacy by the media must be narrowly drawn in order to
survive a First Amendment attack,

One hard and fast rule has been developed by the
Supreme Court In these pubiication-of-information cases,
Publication of accurate facts obtained by resorting to
the public record Is not actionable under the prlvacy
rubric,

The Commission urges publlc policy makers and admin-
istrators to keep this First Amendment rule in mind when
decliding what Information should be requested or col-
lected from Individuals; since publication of Information
that is in the pubilc record is not actionable, the
utmost of care should be exercised in determining what
becomes a matter of pubiic record, Furthermore, whenever
the Public Records Act vests administrators with discre-
tion In disseminating such public record information, or
when the terms of the Act are ambiguous, the Commission
urges that administrators carefully balance all competing
interests before personal information in the hands of
public agencles Is released or disclosed to the publiic,
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Vil, The Tree of Personal Privacy

_The seed of personal privacy is found in-the fertile
soil of natural law and natural human Instincts, This
fact Is alluded to in the quotation from John: Stuart
Mill, cited above, as well as in the words of Justice
Cobb In a 1905 opinion of the Georgia Supreme Court,

Two foundational structures support the practical .

manifestations of ‘the r.léh? of personal privacy:

tort law, which provides protection a-
gainst Infringements by persons or organiza-
tions; and

constitutional law, which ensures security
from unreasonable governmental encroachments,

Of course, both of these foundations are undergirded by
constitutional principles and, in some cases, expliclt
constitutional and statutory provisions,

Three roots provide the basic grounding for and scope
of the right, The root most commonly thought of In the
privacy context is territorial privacy, which insulates
one from intrusions in speclfic locations, including
one's home and anywhere else one has a reasonable expec-
tation of privacy or reasonable desire to be left alone,

Informational privacy is also commonly understood as
an important aspect of the right, This root shields one
from unfair and unneccessary collection and dissemination
of personal Information,

Not as obvlous, but of equal Iimportance and signifi-
cance in people's lives, is the aspect of the right which
is called decisional or assocliational privacy, This
root, sometimes also called “freedom of choice," protects
one from interference in one's decisions and inclinations
regarding one's personality and one's reiationships and
any other manifestations of the exercise of autonomy over
one's body, mind, and emotions,

The tree of privacy, in all its aspects, Is nurtured
by the principles of liberty and freedom which underlie
our entire society and system of government,

A, THE FOUNDAT IONS

1. Tort Law

Probably the earliest reference to a common law tort
of invasion of privacy is found in Cooley on Torts:
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Pasevich v, New England Life Ins.
Co, (Ga, 1905) 50 S.E.,2d 68; see
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The right of one's person may be sald to
be a right of complete Immunity: to be let
alone,

Two years later, a major law review article on this
subject appeared in the Harvard Law Review, |t was
written by Warren and Brandels (later Justice Brandels),
It was In this article that the right of privacy was
introduced as an independent right, and distinctive prin-
ciples of appllcation were postulated, This article Is
credited with having synthesized a whole new category of
legal rights and having initiated a new fleld of Juris-
prudence.

Dean Prosser has analyzed the tort of Invasion of
privacy In these words:

it is not one tort, but a complex of four,
The law of privacy comprises four distinct
kinds of invasion of four different interests
of the plaintiff, which are tied together by
the common name, but otherwise have aimost
nothing in common except that each represents
an Interference with the right of the plain-
tiff "to be let alone

The four areas protected under the rubric of the tort
of invasion of tprivacy" Include: (1) Intrusion upon the
plaintiff's seclusion or solltude, or into hls or her
private affairs; (2) publlc disclosure of embarrassing
private facts about the plaintiff; (3) publiclty which
places the plaintiff in a faise light In the pubiic eye;
and (4) appropriation, for the defendant's advantage, of
the plaintiff's name or |lkeness,

Unlike its constitutional cousin, tort law privacy is
a purely personal right; that Is, one must always show an
invasion of one's own right of privacy before one can
recover, Beling personal, a cause of action for Iinvasion
of privacy does not survive one's death, Belng primarily
designed to protect the sensibilities of human beings,
corporations generally cannot claim the common-law right,

Protection of personal privacy under tort law Is
relative to circumstances, It Is determined by the norm
of the ordinary person, l.,e,, protection afforded the
right Is limited to ordinary and reasonable sensibllities
and does not exend to hypersensitivity, There are some
inconvenlences and annoyances that are concomlitants of
life in an urban and densely populated society, There-
fore, the law does not afford redress for every invasion
of one's private sphere. To be actionable, privacy inva-
sions must be unreasonably intrusive,
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Truth Is not a defense to an action for Invasion of
privacy. Likewise, the motives of the iIntruder are gen-
erally not an issue, The right can be waived, elther
expressly or Implliediy or for limited purposes, and such
a walver Is often revocabie,

Before courts wili impose damages or issue injunc~
tions based on a privacy cause of action, other competing
interests must be balanced against the right of privacy.
The public interest in information gathering and sharing,
buttressed by First Amendment protections, will often
override a claim of privacy, as sometimes will the police
power of the state,

2, Constitutional Law

Constitutional privacy protects the Individual from
unreasonable governmental actlions of various sorts,
whether such action is taken by federal, state, or local
authorities, It has been said that the right of privacy
Is rooted In the penumbra of various specific constitu-~
tional provisions of the Bill of Rights of the United
States Constltution that have been deemed to create
zones of privacy, Some of these '"privacy-emanating"
provisions include:

* the First Amendment's guarantee of free
speech and press and freedom of assoclation;

* the Third Amendment's Injunction against
quartering of soldlers durlng peacetime In any
house without the owner's consent;

* the Fourth Amendment's prohibition of
unreasonable searches and selzures;

* the FiIfth Amendment's privilege against
sel f-incrimination; and

* the Ninth Amendment's reservation to the
people of rights not otherwise enumerated in
the Constitution,

A majority of Jjustices on the United States Supreme
Court has held that the right of personal privacy Is
"implicit in the concept of ordered iiberty" protected by
the due process clause of the Fourteenth Amendment.,

One wouid expect to find express protection for the
right of personal privacy In the federal Constltution,
but one looks In vain, There is no explicit "orivacy
amendment? there to be found, However, it Is clear that
privacy protections radiate Implicitly from the Bill of
Rights and other constitutional provisions,
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Five years ago the Supreme Court of the United States

alluded to the contours of the constitutional

privacy:

The concept of a constitutional right of
privacy stlll remains largely undefined,
There are at least three facets that have been
partially revealed, but their form and shape
remain to be fully ascertained, The first Is
the right of the Individual to be free In his
private affairs from government surveillance
and intrusion, The second Is the right of an
Iindividual not to have his private affairs
made public by the government, The third Is
the right of an individual to be free In
action, thought, experience, and bellef from
government intrusion,

right of

Whalen v, Roe (1977) 429 U.S.
589,

In 1905, a state supreme court for the first time
recognized a constitutional basis for protecting personal REPORT, page 25,

privacy,
Georglia Supreme Court,

has its foundation in natural law:
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The individual surrenders to society many
rights and privileges which he would be free
to exercise In a state of nature, in exchange
for benefits which he receives as a member of
society, But he is not presumed to surrender
all those rights, and the pubiic has no more
right, without his consent, to invade the
domaln of those rights which it Is necessarily
to be presumed that he has reserved, than he
has to violate the valiid regulations of the
organized government under which he lives,
The right of privacy has its foundation in the
instincts of nature, It is recognized intul-
tively, consciousness being the witness that
can be called to establish Its existence, Any
person whose Intellect is in a normal condl-
tion recognizes at once that as to each indi-
vidual member of society there are matters
private, and there are matters public so far
as the individual is concerned. Each Indivi-
dual as Instinctiveiy resents any encroachment
by the public upon his rights which are of a
private nature as he does the withdrawal of
those of his rights which are of a public
nature, A right of privacy in matters purely
private is therefore derived from natural law,
e oo |t may be said to arise out of those
laws sometimes characterlized as "immutable,"
because they are natural, and so Just at all

Page 17
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times and In all places that no authorlty can
elther change or abolish them,

Other states also provide a source of constitutional
support for the right of personal privacy, The following
states now have express provisions in or Judicial inter-
pretations of their state constitutions giving protection
to a right of privacy in addition to provisions
restricting unreasonable searches and seizures:

Express Provisions Implicltly Protected
ALASKA GEORGIA
(1972) (1905)

CALIFORNIA MASSACHUSETTS
(1972) (1981)
FLORIDA NEW JERSEY
(1980) (1976)
HAWAL | PENNSYLVANIA
(1978) (1966)
ILLINOIS
(1970)

MONTANA
(1972)

Tuesday, November 7, 1972, was an historic day for
the right of privacy in Californla, By a nearly two-to-
one margin, the voters of the state determined that the
state Constitution would be amended to include “privacy"
among other inalienable rights, The "principle mis~
chiefs" at which the amendment was directed included:

(1) "government snoopling” and the secret
gathering of personal Information;

(2) the overbroad collection and retention
of unnecessary personal information by govern-
ment and business interests;

(3) the improper use of Information prop-
erly obtained for a specific purpose, for
example, use for another purpose or disclosure
to some third party; and

(4) the lack of a reasonable check on the
accuracy of existing records,

The amendment, according to the Court, was "self-
executing" in that it needed no enabling legislation, In
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addition, it created a "legal and enforceable right of
privacy for every Californlan® not merely against state
action, but against anyone violating thls *"inalienable
right,"

Early cases seemed to center around “"informational
privacy* However, the Supreme Court made it clear that
the ambit of the amendment was not so limited, In 1980,
the Court held that Article 1, Section 1 "comprehends the
right to live with whomever one wishes or, at least, to
tive in an alternate family with persons not related by City of Santa Barbara v, Adamson
blood, marriage, or adoption," (1980'5-27 Cal.3d 123,

The bulk of privacy cases decided in California after
1975 has Invoked the doctrine of "independent state REPORT, page 106.
grounds"; that is, these cases have relled upon the
state's constitutional prlvacy provisions and its Judi-
cial Interpretations, independent of any rights recog-
nized under the United States Constitution as interpreted
by the federal courts,

This doctrine, and the power of the state to afford .
more protection or a higher standard than that found In
federal law, was recently discussed by the Callfornia

Supreme Court: Committee to Defend Reproductive

Rights v, Myers (1981) 29 CalJ3d
In emphasizing . « « "the incontrovertibie _2—53,_;61. =Yers al3

conclusion .that the Cailfornia Constitution
Is, and always has been, a document of Inde-
pendent force," our court explained that "[ilt
Is a fictlon too long accepted that provislons
In state constitutions textuaily identical to
the Bill of Rights were Intended to mirror
thelr federal counterpart, The lesson of
history is otherwise: +the Bill of Rights was
based upon the corresponding provisions of the
first state constitutions, rather than the
reverse, . « « The federal Constitution was
designed to guard the states as sovereignties
against potential abuses of centralized gov-
ernment; state charters, however, were con-
celved as the first and at one time the only
line of protection of the Individual agalnst
the excesses of local officials,” According-
Y, « « « guarantees contained in state con-
stitutions, are "independently responsible for
safeguarding the rights of their cltizens®

On several occasions, the California Supreme Court
has noted that the federal right of privacy "appears to REPORT, page 107
be narrower than what the voters approved in 1972 when » Pag ¢
they added 'privacy' to the state Constitution,"

12/82 Page 19
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RITORIAL
ACY

1, Territorlal Privacy

During the period-before the American Revolution,
during which colonists complained: about the use of writs
of assistance by royal officers, William Pitt, the Elder,
in a speech on the excise bill, spoke ocut eloquently:

The Poorest man may in his cottage bid
defiance to all the force of the Crown, It
may be frail -- its roof may shake -- the wind
may blow through it -- the storm may enter --
the rain may enter -- but the King of England
cannot enter =-- all his force dare not cross
the threshold of the ruined tenement,

James Madison drafted the initial proposal that, with
minor modiflications, became the Fourth Amendment to the
United States Constitution, ratified in December, 1791:

The right of the People to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures,
shall not be violated, and no warrants shall '
issue, but upon probable cause, supported by
oath or affirmation, and particularly de-
scribing the place to be searched, and the
person or things -to:be seized,

Discussing the Fourth Amendment and its California

counterpart, the California Supreme Court has noted that
the purpose of the law is to preserve privacy:
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The point of the Fourth Amendment, which Peopie v. Edgar (1963) 60 Cal.2d
Is often not grasped by zealous officers, Is 171, 175-176,

not that it denles. iaw enforcement the support
of the usual Inferences which reasonable men
draw from evidence., |ts protection conslists
in requiring that those Inferences be drawn by
a neutral and detached magistrate instead of
being Judged by the officer engaged in the
often competitive enterprise of ferreting out
crime, Any assumption that evidence suffi-
clent to support a magistrate's disinterested
determination to Issue a search warrant will
Justify the officers In making a search with-
out a warrant would reduce the Amendment to a
nullity and leave the people's homes secure
only in the dlscretion of police officers, . «
« The right of officers to thrust themselves
Info a home Is also a grave concern, not only
to the individual but to a soclety which
chooses to dwell In reasonable security and
freedom from survelllance, When the right of
privacy must reasonably yield to the right of
search Is, as a rule, to be decided by a
Judicial officer, not by a policeman or Gov-
ernment enforcement agent,

e o o "IBloth the United States Constitu-
tion and the Californla Constitution make It
emphatically clear that important as efflcient
law enforcement may be, it Is more important
that the right of privacy guaranteed by these
constitutional provislons be respected, Since
In no case shali the right of the people to be
secure against unreasonable searches and sel-
zures be violated, the contention that unrea-
sonable searches and selzures are Jjustified by
the necessity of bringing criminals to justice
cannot be accepted. -

With respect to the home, the Court has cautioned:

An Intrusion by the state into the privacy People v, Ramey (1976) 16 Cai3d

of the home for any purpose is one of the most 263, 275,
awesome Incursions of police power into the

Il1fe of the Individual, Unrestricted author-

ity In thls area Iis anathema to the system of

checks envisioned by the Constitution, o « «

The frightening experience of certain foreign

nations with the unexpected Iinvasion of pri-

vate homes by uniformed authority to selze

individuais therein, often in the dead of

night, Is too fresh in memory to permit this

portentious power to be left to the uninhib-

Ited discretion of the police alone,
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To provide protection from misuse of this discretion,
and premised on a disapproval of Illegal government ac-
tivity and the recognition of the need to preserve the
Integrity of the judiclial system (by preventing complici-
ty of a Judge In 1llicit police conduct), the United
States Supreme Court adopted the "excluslonary ruie"™ In
1914, The rule put teeth Into the protections of the
Fourth Amendment by prohlbiting the admisslon Into fed-
eral courts of evidence secured In violation of that
amendment; the exclusion of such evidence was seen as a
major (and perhaps the only effective) deterrent to law
enforcement officers violating the sanctity of one's home
without a warrant or a legal substitute for a warrant, Of
course, this protection would benefit some criminals for
the greater good of discouraging and controiling govern-
ment abuses and providing a measure of privacy or secur-
Ity regarding one's home and one's person,

I+ was not untll 1961 that the federal Supreme Court
recognized that privacy was a freedom Implicit In the
concept of ordered |lberty, resulting in the application
of the exclusionary rule to keep Illegally seized evi-
dence out of trials In state courts,

The California Supreme Court commented specifically
on the "excluslonary rule® in 1973 In the context of a
case In which the police had systematically and surrepti-
tiously spied on numerous patrons of a publlc restroom:

In seeking to honor reasonable expecta-
tions of privacy through our application of
search-and-selzure law, we must consider the
expectations of the Innocent as well as the
gullty, When innocent people are subjected to
Illegal searches -- Including when, as here,
they do not even know their private parts and
bodily functions are being exposed to the gaze
of the law =-- their rights are violated even
though such searches turn up no evidence of
guilt, Save through the deterrent effect of
the excluslonary rule there Is little the
courts can do to protect the constitutional
rights of persons to be free from unreasonable
searches,

Early development of the right of privacy as pro-
tected by the Fourth Amendment depended largely on con-
cepts of territorial privacy, defined primarily in terms
of whether an Individual had a proprietary Interest Iin
the locus of his or her actlvities. The closer the
connection between one's actlions and one's home or other
location In which one had an ownership interest, the more
likely the privacy claims would be recognized.
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Later, the federal Supreme Court recognlized that
privacy expectations can be reasonabie In a whole host of
places outside of the home (e.,g.,, 8 business offlce, a

frlend's apartment, a taxlcab, or a telephone booth),

People, not places, are protected, |t Is, therefore, not
simply the nature of the area (pubiic versus private) on
which cases now turn, but rather the relationship between
the individual and the place, The test for this relation-
ship invoives two elements:

(1) that the individual entertained a
subjective expectation of privacy, and

(2) societal recognition that such expec-
tatlon was reasonabie,

Because of the transient nature of automoblles, rules
have developed which signiflicantly limit one's expecta-
tion of privacy to less than that which attaches to one's
home or office,

Today, California privacy law protects the individuai
agalinst interference with freedom of movement; verbal,
written, or physical Interference with one's solitude or
seclusion; non-consensual entry Into one's home or other
private dwelling; and sensory and technoliogicaliy alded
survelllance of private areas that violates one's rea-
sonabie expectation of privacy, Tort law and Article 1,
Sectlon 1 of the state Constitution provide a remedy of
damages or injJunctive relief for such Invasions of pri-
vacy, whether they are perpetrated by government offi-
clals or by private indlviduals, Article 1, Section 13
affords the protectlion of the excluslonary rule for gov-
ernmentai vlolations of settled principles of search-and-
selzure law,

The Commlission has noted that each of these
provisions of law |s necessary, that each of the existing
remedies serves a valuable and essential purpose in
protecting personal privacy, and that the traditional
principles of federalism upon which the country was
founded, are Iimportant to the prescription of territorial
privacy rights for Californians, Therefore, with respect
to the right of privacy in the state Constitution, the
Commisslon supports the continued development of the
doctrine of Independent state grounds as a vliable
principle,

#* #* #*
The cliche, "What two consenting adults do In the

privacy of their own bedroom is none of the law's busi-
ness," also has its foundation in territorial privacy
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concerns, At one stage of the development of the sexual
civil Iiberties movement, this was both the beginning and
the end of the privacy argument, Notwlithstanding the
emergence of more sophisticated privacy arguments con-
cerning the fundamental right of consenting adults to
express themselves sexually, much can still be said about
the soundness of the privacy-in-the-bedroom argument,

Some of the earliest developments in privacy law
arose out of a sense of territoriality, The adage, "A
man's home Is his castle,” Is only one example of this
perspective on privacy, The Griswold case could be said
to be the first major bridge between territorial privacy
and declsional privacy in the context of a right to
sexual expresslion, In Griswold, the Supreme Court asked,
"Would we allow the pollce to search the sacred precincts
of marital bedrooms for telltale signs of the use of
contraceptives? Answering in the negative, the Court
referred to "the sanctity of a man's home and the pri-
vacles of |i1fe," Homes are not stripped of their in-
herent privacy protections merely because they may be
occuplied by people who engage In sexual acts not approved
by the majority,

Territorial privacy rights also have been Invoked to
protect gay soclal clubs from warrantless searches,
Speaking of a police entry Into a gay men's soclal club
without the owner!s permission, the Appellate Department
of the Los Angeles Superlor Court declared such an énfry
illegal In violation of the privacy rights protected by
the Fourth Amendment:

Whether the Corral Club should be classi-
tied as a private club or a commercial enter-
prise Is of little moment where the ultimate
question Is whether the offlcer had the right
to make a warrantiess entry of the faclility in
which the club conducted its activities, |If
the area involved "was one In which there was
a reasonable expectation of freedom from gov-
ernment Intrusion,"” it was constitutionally
protected from a warrantliess search. « « «
"[Tlhe Fourth Amendment protects people, not
places, What a person knowlingly exposes to
the public, even in his own home or office, Is
not a subject of Fourth Amendment protection,
e o« o« But what he seeks to preserve as pri-
vate, even In an area accessible to the pub-
Iic, may be constitutionaliy protected.
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a - .
INFORMATIONALI
o .. PRIVACY

= ocdl

{oH

2, Informational Privacy

Although record keeping has been a routine functlion REPORT, page 1.
of federal, state, and local governments from the found-
ing of this country, Informational privacy was not of
primary concern to our ancestors because there was a
built-in safeguard for the Indlvidual, People were mo-
bile and Information was manually stored in flles that
could not easily be transported. Technologlical I|Imita-
tions and simple inefflclency preserved the balance,
Recent technological advances have now created a major
Iimbalance, With the computer entering the scene, gov-
ernment's ability to gather, retrieve, anaiyze, and dis-
sem inate personal information concerning its citizens has
dramatically increased. A 1974 study of fifty-four fed-
eral agencies disclosed 858 computerized data banks con-
taining 125 bllllon records on Indlvidual citizens, It
has been estimated that the average citlzen Is the sub-
Ject of at least twenty such records,

In the contexts of arrest records, drug prescription REPORT, pages 51-53,
Information, and bank records, the United States Supreme
Court has refused to recognize constitutionally based Paul v, Davis (1976) 424 U.S.
informational privacy rights, although some iower federal 693, 713; Whalen v, Roe, cited
courts have occasionally granted relief, |t does appear above; Callfornla Bankers Assn,
that protection for informational privacy vioiations will ve Schultz (1974) 416 U.S, 21,

receive the greatest protection under state law, based
upon state statutes or constitutions, Congress may enact
federal privacy legislation protecting informational
privacy, and then the federal courts will have an obllga-
tlon to resoive disputes in this area. However, it Is
unlikely at thls time that the courts will find protec-
tion through judicial interpretation of the federal Con-
stitution, '
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The tort aspect of informational privacy is sum-
marized above in the section on Tort Law, Some members
of the California Supreme Court feel that evolving common

law principles shouid be expansive enough to. protect a.

"right of publicity" as well as a right of privacy. The
right of publicity would protect individuals against
commerclal exploitation by placing a value on Iindividual
personalities; the right of privacy, on the other hand,
protects the sensibiiities and feelings of individuais

against expioltation by others, One main difference

between the two rights would be that the right of pub-
licity would be assignable and would survive the death of
an indlividual,

The Commission suggests that the Legislature review
both sides of the arguments regarding the right of pub-
liclty as set forth by members of the Callfornia Supreme
Court In a recent case Involving a dispute between the
heirs of Bela Lugosi and Universal Pictures, with a view
toward clarifying the law,

Sometimes, when the common law tort falls short of
providing needed protection, Article 1, Section 1 of the
state Constitution, as amended by the voters in 1972, is
available, Of the four principal *‘mischiefs" that the
amendment was directed to correct, one pertains to dis-
closures of personali information, namely, *the Iimproper
use of Information properly obtained for a specific pur-

pose, for example, the use of it for another purpose or .

the disclosure of it to some third party.

Dealing with arrest records in particuiar, there
exists In this state a statutory scheme which provides
sufficient informational privacy protection so that the
Supreme Court has refused to Impose any additional con-
stitutional duties or liabilities on agencies Involved in
the processing of such errest Information, This protec-
tive legisiation includes:

* Penal Code Sectlion (hereinafter, PL. §)
849,5 (some arrests must be recorded as simpie
"detentions");

* PC, §851,6 (a cortificate of release
must be Issued when the prosecutor fails to
flle a formal charge after an arrest, de-
scribing the arrest as a "detention," and the
Incident must be removed from the arrest.
records of the arresting agency and the
Department of Justice);

* PL, §11115 (agencies reporting arrests
to the Department of Justice or the F.B.l.
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must report If a person Is released without
formal charges being flled, If the arrest Is
deemed a detentlon, and, |f so, the speclfic
reason for the release);

* PC., §11116 (if formal charges are

flled, the court clerk must furnish a disposi- .

tion report to the Investigating agency, and
If the case is dismissed, the reason must be
specified);

* PC, §11117 (disposition reports must
also be furnished to the Department of Justice
and the FB.l., who must submit the report to
all bureaus which have previously been fur-
nished with arrest data);

* pPC., §§11116,7-11116.9 (subjects of
disposition reports must be given access to
them);

* PC., §811120-11125 (subjects of Depart-
ment of Justice criminal records may inspect
them and demand correction of inaccuracles);

* pC, §851,8, §851,7, and §1203,45 (if a
person Is a mlinor or if an accused has been
determined to be "factually innocent," that
person may have his or her arrest and court
records sealed);

* pC, §811141-11143 and Labor Code
§432,7, subd, (b) (criminal and civil penal-
tles attach to unauthorized disclosures of
arrest records);

* pC, $11077 (the Attorney General is
responsible for the security of crimlinal
record Informatlon, and he must (1) establish
regulations to assure Information is not re-
feased to unauthorlzed persons or wlthout a
demonstratlion of necesslty, (2) coordinate the
Callfornla system with interstate systems, and
(3) undertake a continuing educatlonal program
for all authorized personnel in proper use and
controi of such information);

* Bus. & Prof., Code §475 (a showing of
substantial connectlon with effective perfor-
mance of duty must be made before an arrest or
convictlon can be the basis of a denlal or
revocation of a professional |lcense);
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* Bus, & Prof, Code §461 (no public agency
may ask about or require on an initial appli-
cation form that the appliicant reveal any
record of arrest not resulting in a convic-
tion); and

* Labor Code §432,7 (criminal and civil
penaltlies attach to public and private em-
ployers who ask for or use, in making employ-
ment decislons, information concerning an
applicant's arrests not resulting In convic-
tion, elther from the applicant or from any
other source),

In balancing the privacy Interests in any particular
case against the competing publlc or state interest, the
Court of Appeail has pointed out that “administrative
burden,” which often accompanies Informational privacy
protections, "does not constitute a compelling state
interest which would justify the infringement of a funda-
mental right"

However, the state constitutional right of privacy
does not prohibit disclosures of personal Information
obtained from confidential government files, if those
disclosures are made internally within a department In an
investigation for possible fraud against the department,

* % #

Informational privacy rights are also often violated
In the context of sexual orientation discrimination,
Persons who are suspected of homosexual activity or
tendencies may be the subjects of Iinterrogation or
survelllance, the object of which Is to ferret out
homosexuals in order to punish them or deny them jobs,
housing, or other benefits,

Especially when one Is In a very vulnerable profes-
sion, such as teachlng In public schools, the security of
Iinformational privacy Iis of critical Importance, if
questions about sexual orientation are asked, being dis-
honest or less than candid in response may provide
grounds enough for dismissal or denial of employment, If
one answers honestly, one may risk the charge of immorai-
ity and suffer the consequences of dismissal, Or one may
be required to submit to psychlatric examination for
further study,

Invasions of informational privacy also occur In jobs
requiring security clearances, those Involving law en-
forcement, and In military settings. Further, such Is-
sues are found in immigration and naturalization, child
custody, and government surveillance cases,
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DECISIONAL PRIVA

!

3, Declislonal/Assocliational Privacy

Privacy protects the Independence of the Indlvidual
in making certain kinds of Important declslons, particu- REPORT, pages 41-53,
lar ly those relating to marrlage, procreation, contracep-
tlon, family relatlonshlps, sex, polltical and Intimate
associations, and child rearing and education, Privacy Carey v. Poputation Servlices,
also protects conduct which Is the manitestation of those cited above,
Important declsions, 1t Is the concern for these valued
aspects of privacy by the courts which may ultimately ald
In protecting man from the dehumanization of an ever-
encroaching technological environment,

The police power Is a shorthand way of referring to
the authorlty of government to regulate pubilc health, REPORT, page 4i,
satety, wealtfare, and morals, However, thls plenary power
to regulate Is not without its [Imits, The Unlted States
Constitution restricts the pollce power whaen It is abu- Lawton v. Steele (1894) 152 U.SS,
sive of the rights of the Individual. The BIIl of Rights 133.
operates dlirectly as a check on overreachling action by
the tederal government and, through the Fourteenth Amend-
ment, on the activities of state and local government
otticlals and laws,

Freedom of choice 1n making fundamental personal
declslons and freadom of assoclation, both political and
soclal, are set In the context of freedom from Inter-
terance by the pollice power of government in these areas,

It was in the Griswold case that the United States
Suprame Court recognlzed that, among the zones of privacy

created by various provisions of the Bill of Rights, the
Intimate assoclatlion of marrlage was one of the most
sacred: Grlswold v, Connectlicut, cited

above,
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We deal with a right of privacy oider than
the Bill of Rights =- older than our political
parties, older than our school system, Mar-
riage is a coming together for better or for
worse, hopefully enduring, and intimate to the
degree of being sacred., |+ Is an association
that promotes a way of iife, not causes; a
harmony in living, not poiitical faiths; a
bilateral loyalty, not commercial or social
projects, Yet it Is an association for as
noble a purpose as any Invoived in our deci<
slons,

CALIFORNIA COMMISSION ON PERSONAL PRIVACY

A leading constitutional scholar has noted that since Karst, Kenneth, '"The Freedom of
Griswold:

e o« o Itlhe Supreme Court has decided
about fifty cases dealing with marriage and
dlvorce, family relationships, the choice
whether to procreate, and various forms of
intimate .assoclation outside the traditional
family structure,

* * *

. By intimate assoclation | mean a close and
familiar personali relatlonship with another
that is In some significant way comparable to
a marriage or famlily relationship,

Intimate Association® (1980) 89
Yale Law Journal 624, 625,

The fundamental right to make personal decisions Is
stronger still when combined with the territorial privacy Stanley v. Georgia, cited above.
of one's home: ' ,

1f the First Amendment means anything, it
means that a State has no business telling a
man, sitting alone In his own house, what
books he may read or what films he may watch,
Our whole constitutional heritage rebeis at
the thought of giving government the power to
control men's minds,

And the right Is strong also when sexual autonomy Is

involved

children (contraception):

If the right of privacy means anything at
all, it iIs the right of the individual, mar-
ried or single, to be free from unwarranted
governmental intrusion into matters so funda-
mentally affecting the person as the decislion
whether to bear or beget a child.

in the context of decisions regarding having Eisenstadt v. Baird (1971) 405

u.S. 438, 453,

The realm of decisional and associational privacy

12/82
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rights Is not all-encompassing. Not every personal decl-
slon Is protected from governmental regulatlion:

ess [Olnly personal rights that can be
deemed “"fundamental® or “Implicit in the con-
cept of ordered Iiberty" , . . are included In
this guarantee of personal privacy. « « «

This right of privacy, whether 1t be
founded in the Fourteenth Amendment's concept
of personal liberty and restrictions upon
state action, as we feei It is, or, as the
District Court determined, in the Ninth Amend-
ment's reservation of rights to the People, Is
broad enough to encompass a woman's decislion
whether or not to termlInate her pregnancy,

The Unlted States Supreme Court has further held that
the right of personal privacy Includes “the Interest In
independence in making certain kinds of declsions,” And
further:

While the outer limlts of this aspect of
privacy have not been marked by the Court, it
Is clear that among those decisions that an
individual may make without unjustified gov-
ernment interference are personal decisions
"relating to marrliage , . « procreation .. .
contraception , . . family relationships . « «
and child-rearing and education,"

Within the area of so-called "alternate |ifestyles,"
the Supreme Court has demonstrated an unwlllingness to
apply the protections stemming from decislonal and asso-
clational privacy rights to sexually oriented declisions
and assoclations which are somewhat unconventional or
which run against traditional mores, Such judiclal
avoidance of cases involving unconventional Ilfestyies or
relationships has prompted constitutional evolution in
this area to take place most often in the state courts,

In a declision declaring the New Jersey fornication
statute unconstitutional in violation of the right of
privacy, the Supreme Court of that state discussed deci-
sional privacy rights of consenting adults: :

We conclude that the conduct statutorily
defined as fornication Involves, by Its very
nature, a fundamental personal cholce, Al-
though persons may differ as to the proprlety
and morallty of such conduct and while we
certainly do not condone its particuiar mani-
festations In this case, such a decislion Iis
necessarlly encompassed In the concept of
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A unanimous panel of judges in a New York appellate
court recently made some pertinent remarks on the subject

personal autonomy which our Constltutlon seeks
to safeguard,

e oo [Supreme Court decisions havel un-
derscored the inherently private nature of a
person's declslon to bear or beget children,
I+ would be rather anomalous if such & deci-
sion could be constitutionally protected while
the more fundamental decision as to whether to
engage in the conduct which is a necessary
prerequisite to child-bearing could be consti-
tutionally prohibited. Surely, such a choice
involves considerations which are at least as
Iintimate and personal as those which are in-
volved In choosing whether to use contracep-
tives. We therefore Join with other courts
which have held that such sexual activitles
between consenting adults are protected by the
right of privacy.

CALIFORNIA COMMISSION ON PERSONAL PRIVACY

People v, Onofre (1980) 424
N.Y.S.2d 566,

In a case challenging the constitutionality of New York's
sodomy law:

When the New York sodomy
reviewed by the highest court of that state, the New York

Thus it is seen that the concept of per-
sonal freedom includes a broad and unclassi-
filed group of values and actlvities related
generally to Individual repose, sanctuary and
autonomy and the individual's right to develop
his personal existence In the manner he or she
sees fit, Personal sexual conduct is a funda-
mental right, protected by the right to priva-
cy because of the transcendental importance of
sex to the human condition, the intimacy of
the conduct, and its relationship to a per-
son's right to control his or her own body.
The right is broad enough to include sexual
acts between non-married perscns and Iintimate
consensual homosexual conduct,

law was subsequently

People v, Onofre (N,Y, 1980) 415
N.E.2d 936, 938-941,

Court of Appeals took pains to emphasize the aspect of
privacy involved in the constitutional challenge:

12/82

Because the statutes are broad enough to
reach non-commerclal, cloistered personai
sexual conduct of consenting adults and
because it permits the same conduct between
persons married to each other without
sanction, we agree wlth defendants!
contenticns that it violates both thelr right
of privacy and the right to equal protection
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of the laws guaranteed them by the United
States Constitution,

As to the right of privacy. At the outset
it should be noted that the right addressed In
the present context Is not, as a literal read-
ing of the phrase might suggest, the right to
maintaln secrecy with respect to one's affalrs
or personal behavior; rather, it Is a right of
independence In making certain kinds of Impor-
tant declisions, with a concomitant right to
conduct oneseif in accord with those deci-
sions, undeterred by governmental restraint,

* % *

The People are in no disagreement that a
fundamental right of personal decision exlsts;
the divergence of the parties focuses on what
subjects fali within its protection, the
People contending that it extends to oniy two
aspects of sexual behavior —— marital Intimacy
e « « and procreative choice . « « « Such a
stance falls however adequately to take into
account the decislon In Stanley v. Georgla . .
« and the explication of the right of privacy
contalned in the court's opinion In
Eisenstadt, . « »

In light of these decislions, protecting
under the cloak of the right of privacy indi-
vidual declsions as to indulgence in acts of
sexual Iintimacy by unmarried persons and as to
satisfaction of sexual desires by resort to
material condemned as obscene by community
standards when done In a cloistered setting,
no rational basls appears for excluding from
the same protection decisions ~- such as those
made by defendants before us -- to seek sexual
gratification from what at least once was
commonly regarded as "deviant" conduct, so
long as those declisions are voluntarily made
by adults In a non-commercial, private set-
tinge ¢ o »

Following |Is a chart of those states that have
decriminalized private sexual conduct between consenting
adults. The chart is Iimited to areas not Involving
commercial sexual conduct or adulterous cohabitation,

It should be noted that Pennsylvania and New York had
their statutes that crimlinalized such behavior voided by
Judiclal declsions, The remaining states decriminalized
through the legislative process (although in some cases
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shortly after a judicial declsion). Whlle criminal sanc-
tions have not formally been removed from the law in
Massachusetts, the Commonweaith's Supreme Judicial Court
has Indicated that private consensual conduct Is beyond
the legitimate Interest of the state, This state and
several others are in tfransition and are considered *re-
formed" by some legal scholars, As of the printing of
this Report, a federal district court in Texas has de-
clared unconstitutional the statute which criminalizes
private homosexual conduct in that state. Appellate
remedles have not yet been exhausted, so the case Is not
final,

ALASKA IOWA OHIO
CALIFORNIA MAINE PENNSYLVANIA
COLORADO NEBRASKA SOUTH DAKQTA
CONNECTICUT NEW HAMPSHIRE  VERMONT
DELAWARE NEW JERSEY WASHINGTON
HAWA I | NEW MEXI1CO WEST VIRGINIA
ILLINOIS NEW YORK WYOMING
INDIANA NORTH DAKOTA

The major iegal conflicts which have arisen in this
state concerning decisional/assocliational privacy, fali,
Into four major categories:

(1) decislions regarding one's personal
appearance and grooming standards, which are
constitutionally protected, subject to over-
riding business or societal interests ac-
cording to the circumstances of each case;

(2) sexual privacy and reproductive
rights, which are constitutionally protected
in the areas of birth control and contracep-
tion, and one's sexual history (except -where
limited dlsclosure Is appropriate, as In a
paternity suit), but are limited in the area
of acting as a midwife without @ professional
| icense;

(3) cohabitation and alternate famllies,
which are constitutionally protected and can
not be used as a basis for discrimlnating
against someone in employment, In federal
assistance (such as food stamps), in chiid
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Baker v. Wade, Docket No, CA3-

79-1454-R, - FSupp. - [N.D.
Tex., Op. Del, Aug, 17, 1982],

REPORT, page 79,

REPORT, pages 113-116,

Chambers v, Callif, Unemployment

Ins, Appeals Board (1973) 33

CalApp.3d 923, 926-927,"
REPORT, pages 116-122,

People v. Belous (1969) 80

CalRptr, 354, 359; Fults v,
Superior Court (1979) 88 Cal,

App.3d 899; Morales v, Superior

Court (1979) 99 Cal App.3d 283;

Bowland v, Municipal Court (1976)

18 CalJ3d 479, 494,
REPORT, pages 123-127,

Mindel v. US, Civil Service
Commission (N,D, Cal, 1970) 312
F.Supp. 485, 487-488; ‘Moreno v,
U.S. Dept, of Agriculture (1972)
413 U.S. 528, .




EXECUTIVE SUMMARY

12/82

custody (absent compelling evidence that the
conduct has significant bearing upon the wel-
fare of the child), and zonling, although prac-
tical consideratlons have restricted alternate
family rights in prison settings; and

(4) medicine and drugs, which is most
restricted and controiled by the state and
which enjoys the least protection under the
privacy rubric, especially in the area of use
of drugs such as marijuana, and even use of
unorthodox and, perhaps, untested medical
treatment, such as with Laetrile,
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Vill, Relationship Between Personal Privacy and Sexual Orientation

While a consensus once existed as to what was “right
and wrong" in the area of sexual morality, the present
trend is toward leaving matters of private morality up to
the individual, in another national opinion research
poli, a majority of people surveyed felt:

* it is beneficial to have more openness
about things ilke sex, homosexuality, and pre-
marital and extramarital relations;

* it is Becomlng more difficult to know
for a certainty what Is right and what is
wrong these days;

* it is not moraily wrong for couples who
are not married to ilve together; and

* they would vote for legislation pro-
tecting the clivil rights of homosexuals,

Part of the reassessment of values and traditions
which is occurring today includes a reevaluation of non-
traditional lifestyles and relationships In the context
of personal privacy principles, Without either condoning
or condemning the unusual or the unconventional, the
focus is shifting to a more honest appraisal of the fear
and other motivations behind those who feel it necessary
to discriminate against those who are different,

In his Executive Order, the Governor stressed several
reasons for inciuding the subject of sexual orientation
discrimination in the overall study of privacy:

* California must recognize the full human
potential of all its cltizens as its most
valuable resource;

* in order to safeguard this human poten-
tial, it is necessary to protect the fundamen-
tal right to personal privacy against the
threat of discrimination for reasons of an
Individual's sexual orientation;

* Sexual orientation discrimination con-
travenes the policy of this state;

* Certain stereotypes relating to sexual
minorities which are held in common by many
people often result in an Individual's being
Judged without regard for that person's quali-
ties and merits; and
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* A study Is necessary as an educatlonal
tool so that legislative and administrative
action and public attitudes may be based upon
accurate Information, thus encouraging pro-
tection of the civll rights of all
Californians against unjust discrimination,

The Commisslon agrees with the underlying suggestion, REPORT, page 301,

implicit In the Governor's Executive Order, that protec-

tion of the right of privecy for all requires vigorous

enforcement for even those minorities that may be unpopu-

lar to many, The principle that freedoms can remain

safeguarded for the majority only by ensuring their pro- .

tection for the minority can also be seen at work in many

other areas of the law,

For example, the chain of protection of personal REPORT, page 302
religlous freedom Is only as strong -- even for the '
majority -- as the protection offered the most heretical
minority, It is to the credit of many religious leaders
thet, whlie they espouse their faith as singularly true,
they strongly defend as a princlple the right of all to
freedom in religious belief,

It is ironic, yet often true, that the constitutional
rights we take for granted may obtain their real thrust
and power In unpopular cases, Yet, these cases are
sometimes the only testing-ground for the protection of
those rights and, obJectively speaking, are a crucial
element In constitutional evolution, The dangers in-
herent in a suspension of constitutional. principles be-
cause of popular sentiment against a person or group are
so enormous that the temptation must be assuaged by
pubiic education, The right of personal privacy Is vi-
able only if the right and all Its aspects == terri-
torial, decisional/associatlonai, and Informational --
are afforded all participants in the life of the state,

The connection between sexual orientation dicrimina- REPORT, page 304, .
tion and invasions personal privacy has been explained by
a federal judge in a recent opinion which ordered the
Secretary of the Army to reinstate a woman into the Army
Reserves after she had been discharged for "being a benShalom v, Secretary of Army,

homosexual¥: cited above,

If what the United States Supreme Court
itself has termed the right of “personal pri-
vacy" , , . means anything at all, it shoulid
safely encompass an Individual's right to be
free from unwarranted governmental intrusion
into matters so fundamentally affecting a
person as one's personality, self-image, and
Indeed, one's very identity,
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The ¥, . . autonomous control over the
development and expression of one's intellect,
Interests, tastes, and personallty” (emphasis
added) are among the most precious of rights
protected by the Flrst Amendment,

As stated above, [the Army regulation on
homosexuality] effectively "chllls? the free
assoclation of any soldier with known or sus-
pected homosexuals, The right of association
Is found In the penumbral zone of privacy
croated by the First Amendment, . . » Incur-
slon on this right of assoclation, therefore,
invades the right to privacy In one's rell-
glous, political, economic, or cultural asso-
clations, « « »

On a broader scale, the Army's pollicy of
discharging people simply for having homo-
sexual personalities also offends privacy
Interests in the First Amengmenf.

One's personal ity develops and is made
manifest by speech, personal expression and
association of one's self with certain persons
to the exclusion of others, , « « A homosexual
personality -- formed genetically or by human
experience; the product of deliberate choice
or predetermination -- may be displeasing,
disgusting and Immoral to many, These, how-
ever, are soclal judgments, not ingredients
for gauging constitutional permissibility,

CALIFORNIA COMMISSION ON PERSONAL PRIVACY

New York Attorney General Robert Abrams recently
PORT .
addressed the connection between privacy and sexual ori- RE » page 306
entation:

12/82

e ¢« o iThe right of privacyl conceptually
encompasses control over one's body and con-
trol over one's decisions about personal |ife-
style, It Is a right already recognized as a
fundamental right by the United States Supreme
Court , o ¢

Before the police power of the state can
be invoked to justify an intrusion into an
Individual's personal declislons, compeliing
reasons to do so must be shown, The state
clearly has a legitimate interest In pro-
tecting its citizens from violence and other
clearly defined harm, The state must cer-
tainiy be Involved in protecting chlidren from
violence and from situations In which their
inability to make mature judgments is manipu-
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lated and used against them, But Justifica-
tions for discrimination against lesbians and
gay men, which are based on prejudices, reli-
glious dogma, and unsubstantiated, unfounded
and false presumptions are not compelling, . «
« [It is notl Justifiable to deny employment,
or housing, or other basic rights to lesbians
and gay men because of these prejudices, Nor
can such rights be denied because of a pre~
sumption that homosexuals molest chiidren when
the facts indicate overwhelmingly that It s
young girls who are sexually molested, and
that they are molested by adult men who are
heterosexual and all too often members of the
girl's immediate family,

The right of privacy protects not only
activities which are private acts between
consenting aduits, but also private and per-
sonal decisions, even if publicly acknowl-
edged., The Iissue of privacy as broadly-
defined should encompass the right to live
one's life unhindered, no matter how contro-
versial or unconventional that l|ifestyle is,

CALIFORNIA COMMISSION ON PERSONAL PRIVACY

Earlier this year, after the Wisconsin Legisiature REPORT, page 308,
galned the distinction of being the first state legisla-

ture

in this country to pass comprehensive
protecting the civil rights of

legislation
lesbians and gay men,

Republican Governor Lee Sherman Dreyfus decided to sign Governor's Enactment Message for
the measure into law because of the right of privacy:

12/82

| have decided to sign this bill for one
basic reason, to protect one's right to pri-
vacy, As one who believes in the fundamental
Republican principle that government should
have a very restricted involvement in people's
private and personal lives, | feel strongly
about governmentally sanctioned Iinquiry into
an individual's thoughts, beliefs and feel-
ings.

Discrimination on sexual preference, if
allowed, clearly must allow Inqulries Into
one's private life that go beyond reasonable
inquiry and in fact invade one's prlvacy,

No one ought to have the right [to inquire
into] and no one ought to be placed in a posi~
tion of having to reveal such personal infor-
mation when it is not directly related to an
overriding publiic purpose, « « «
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This broad concept of privacy has been articulated by
some members of the federal judiciary:

The "right  of privacy," apt in some cases,
is a misleading misnomer in others, . « « This
freedom may be termed more accurately *the
right to be let alone," or personal autonomy,
or simply "personhood One thing for sure --
it Is not limited to the conduct of persons in
private, . « « [Slecrecy is not a necessary
element of the right and . . . the right
exlsts, whether or not exercised In secret,

The manifestations .of violations of the personai
privacy of lesbians and gay men often fall Into a cate-
gory known as sexual orientation discrimination, The
Commlission Is convinced that a primary cause of such
discrimination Is "homophobia" or an irrational fear of
homosexuality, The fear, whether based upon religious
conviction or personal insecurity, Is nurtured by myths
and stereotypes about lesblians and gay men, and the fear
is perpetuated by ineffectual communication and educa-
tion, Sometimes the misinformation has been handed down
through the generations, Those who have questioned the
so-calied truths about homosexuality have often been the
targets of ridicule, discrimination, and even violence,
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THE COMM ISSION RECOMMENDS that the Callfornia Depart-
ment of Education prepare and distribute a booklet
entitled "Myths and Stereotypes about Homosexuality,”
A booklet of this nature was prepared by the Pennsyl-
vania Department of Education and has been very well
received as an educational tool in that state, The
Commission finds that such a bookiet is needed in
California for use in both the public and private
sectors, -
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The Commission has examined a few of the most preva-
lent myths about homosexual ity and has set forth its
research in the main Report of the Commission, The
Commission has found the myths to be unjustiflable and
Inconsistent with the facts:

MYTH: Gays Are an Insignificant Minority

Discrimination against even a few, of course, Iis
unjust, However, statistics provided by the Kinsey In-
stitute and findings of other researchers indicate that
fesbians and gay men constitute approximately ten percent
of the population; given the population of Californla,
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pages 18-19,
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there may be over two mililion lesblans and gay men re-
siding In the state -- not an insigniflicant number,

MYTH: Gays Are Not Victims of Discrimination

The Commlission has found substantial evidence of
discrimination In the forms of intimidation and violence,
sometimes fatal; employment discrimination, Including
active "wlitchhunts" for gays In clivll service positions;
exclusion and deportation of Immigrants; exciusion and
discharge from the milltary; survelllance by police and
Investigative agencles; arrest and Incarceration for
public displays of affection; denial of government bene-
fits; loss of chlld custody and vislitation rights; higher
taxatlon; Judiclal Intolerance; discrimlinatory enforce-
ment of the law; poilce harassment; and unfair treatment
by public accommodations and private businesses, such as
health care and nursing facililtles, insurance companlies,
financial Instltutlions, and entertalnment facilitles,

As the country's largest employer and dellverer of
benefits, It Is appropriate for the federal government to
end Its discriminatory practices and to encourage state
and local governments to do the same, Some progress
toward this end has been made during some administra-
tions, although the tradition of discrimination and pri-
vacy Invasions has by no means been reversed,

*
*
* THE COMMISSION RECOMMENDS that members of the
* California congressional delegation Initiate a ser-
* les of regional hearings throughout the United
* States to determine the extent of sexual orientation
* discrimination, Its causes, and the personal and
* soclal costs of such discrimination for the purpose
* of framing appropriate remedial legislation,

*

*

LR BN Bk BN BN BE K BN BE BE R BE BE NE R BE NE B B NE BE BE BE BE B N AR

Until 1976, private homosexual conduct between con-
senting aduits, even In the privacy of thelr own bed-
rooms, was punishable by up to Ilfe Imprisonment In
California, While the criminal law and public pollcy of
the state have changed In this regard, remnants of the
earlier time are stiil| apparent In the policies of many
pol ice departments regarding hiring of persons with a
homosexual orientation, And as recently as last yeer, a
member of the Board of Supervisors of one local community
publicly announced that he "would not knowingly hire a
|queer|."

MYTH: Gays are Chlid Molesters
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The Commission's research, as well as that of the
Oregon Task Force on Sexual Preference, shows that most
victims of chlid molestation are female, and the per-
petrators are most often adult male relatives, ‘Chiid
molesting Is primariiy a problem within the famiiy," and
Is not related to having lesbians and gay men In "sensi-
tive" positions, such as police work, hospital jobs, and
positions In elementary and secondary schools,

MYTH: Homosexuality is a Mental 1llness

In responding to a worried mother, Sigmund Freud
wrote In 1935: .

e o o Homosexuality Is assuredly no
advantage, but it Is nothing to be ashamed of,
no vice, no degradation, It cannot be
classified as an [llness; we consider it to be
a variation of the sexual deveiopment, Many
highty respected individuals of ancient and
modern times have been homosexuals, several of
the greatest men among them (Plato,
Mlchelangelo, Leonardo da Vinci, etc,), It Is
a great Injustice to persecute homosexuality
as a crime, and cruelty, t00. « « »

Kinsey's research was the catalyst which prompted
many other talented researchers to reexamine the myths
surrounding homosexualiity, One of these researchers was
Dr. Evelyn Hooker, a psychologist, who found that, among
her test sample, "by any obJective criterlia, other than
their sexual preference, these men could be classified as
normal, Her findings forced a rethinking of the classi-
flcation of homosexuality as a pathological illness, and
later research has tended to confirm her findings!

In 1967, the National Association for Mental Health
removed homosexuallty from its |lst of mental illInesses,
Within seven years, both the American Psychlatric
Assoclation and the American Psychological Assoclation
followed suit, Later, the nation's Surgeon General and
the United States Public Health Service were to concur,
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THE COMMISSION RECOMMENDS that the Legislature amend
section 8050 of the Welfare and Institutions Code,
That statute seems to be based on the "mental 111~
ness model" Iintertwined with the child-molestation
myth, and directs the Department of Mental Heaith to
"pian, conduct, and cause to be conducted sclientific
research into the causes and cures of sexual devia-
tion, including deviations conducive to sex crimes
against children, and the causes and cures of homo-
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sexuality . « o o Sectlon 8050 should be amended
to delete the phrase whlich has been underscored,

*® % % X

Putting lesblans and gay men In the same category as
chlld molesters Is not only inaccurate but also dan-
gerous, perpetuating myths and encouragling bigotry,
While nelther the Department of Mental Health nor the
Langley Porter Clinic Is conducting research Into the
causes and cures of homosexuality, elimination of that
portion of the statute will have at least symbolic signi-
ficance, Indicating that the myths underlying the section
do not have official legislative sanction,

MYTH: Contact wlth or Exposure to Homosexualis

s Dangerous

Many persons consider the homosexual condition un-
desirable, Some feel homosexuality is morally wrong;
others base their conclusions on the mental illness myth;
stili others simply note that homosexuaiity remains the
basis for considerable discrimination in soclety and
carries a significant social stigma, Most of these peo-
ple fear that personal contact with homosexuals is risky
and dangerous for themselves and their children,

Three assumptions underlie these vlewpoints: one,
that homosexuality Is a threat to the continuity of the
species; two, that homosexuality Iis caused by contact
with or exposure to homosexuals; and three, that the
tradition of prejudice Is perpetual and cannot be ended.,

First, homosexuaiity is not a threat to the survival
of the human race and has existed throughout history with
no appreciable effect on the growth of world population,

Second, while there is no conclusive evidence as to
whether homosexuality is caused by genetic and pre-natai
factors, hormonal makeup, or early learning experlences,
“"there is general agreement (a) that it happens very
early in life, well before the age of five, (b) that
individuals do not choose their sexual orlentation, and
(c) that a consclous cholice to suppress behavioral
expression of one's sexual orientation Is possible but it
Is unlikely to be successful over a long period of timeM
Researchers Bell and Weinberg concluded that the "“popular
stereotype" that homosexuallty results from exposure or
seduction "is not supported by our data/

Finally, the Commission believes that the self-
destruction of prejudice is a natural by-product of the

educational process, personal acquaintanceship being the
most potent instructor,
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MYTH: A Proper Justification for Sexual
Orientation Discrimination Is that
Homosexuality is Unnatural

The question of whether or not homosexuallity is
unnatural is one of the genre of debates which can never
conclude with unanimity of opinion, The arguments on
both sides are based upon personal and religious convic-
tions as well as upon definition of terms,

The Commission itself has no unanimity even as to
the meaning of the word "unnatural" In this context; the
Issue Is academic, |t is the position of the Commlission,
however, that whatever conclusion one reaches, there Is
no justificalton or excuse for discrimination or for any
denial of equal opportunity in society or equal justice
under law, Even some reiigions that hold the view that
homosexuality is sinful (or have not yet decided the
issue), nonetheless take a stand In favor of legislation
to end sexual orientation discrimination in employment,
housing, and pubilc accommodatlons,

The academic, religious, and intellectual arguments
surrounding the "naturalness" Issue provide no usefuli
rationale for justlfying discrimination, The Commisslon
recognizes that gay men and lesblans do exist and are not
an insignificant element of society, The Commisslion also
recognizes that society must deal constructively with
this reality and that it is not usefuil, but rather de-
structive, to deny equal opportunity and Jjustice on the
basis of academlc and unanswerable questions,

ironically, the ultimate loss accrues to the society
when discrimination iimits a group's participation, thus
ylelding less than the full potential of the human re-
sources of the state. This harm to socliety Is the prod-
uct not only of the myths dlscuss\ed above, but also of
the many other myths and stereotypes not explored here,
including the myths that homosexuality causes the fall of
civilizations; that homosexuals have gender confuslon,
lesblans acting masculine and gay men effeminate; and
that homosexuals are promiscuous and are proselytizers,

Soclety has felt the impact of drawing negative
general ized characterizations of entire racial and ethnic
groups In the past, Those types of generalizatlons are
no more useful and no less destructive In the case of
those with a minority sexual orlentation, The debates
about the truthfulness of the generalizations may go on
forever, Our form of government, our state and federal
constitutions, and the collective conscience and
Intel l1gence of our soclety, all require justice and
fair-play in the meantime,
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PART THREE: PRACTICAL IMPLICATIONS AND MANIFESTATIONS

1Xe, Information Practices and Records

A. FEDERAL STANDARDS

In 1974, Congress enacted the Federal Prlvacy Act
declaring that Informatlonal privacy "Is a personal and
fundamental right protected by the Constitution,”
Through various means, this Act purports to give Individ-
uals some power to limit the collection, maintenance, and
dissemination of personal information about them by agen-
cies of the federa! government,

REPORT, page 61,

Bouchard, R, F, and J, D,
Franklin, ed,, Guidebook to Free-
dom of Information and Privacy
Acts (New York: Clark Boardman
Co., Ltd,, 1980),

Of greater significance, however, Is the Freedom of
Informatlon Act, which, according to Arthur Miller, a
noted privacy advocate, “probably does more to end priva=-
cy In the United States, ostensibly in pursuit of the
public's right to know, than any other enactment in the
last fifty or sixty years,"

Bulidebook, page 63.

The Guidebook to the Freedom of Information and Pri-
vacy Acts contains a thorough analysis of the strengths
and weaknesses of both Acts, The observations and con- -
cluslons cited in the Guidebook Include the following:

Guldebook, pages 45-64,

* Numerous deficiencies and manifold ex-
emptions render the Privacy Act |ittle more
than a legislative statement of unenforceable
rights,

* The original Senate blll provided for an
independent privacy commission with power to
investigate, hold hearings, and recommend
prosecution of agency violations, A leglsla=-
tive compromise resulted In the establishment
of a temporary study commission and left sole
responsiblilty on the Indlvidual to enforce
the provisions of the Act, Unfortunately, It
provides neither the tools nor the Incentives
necessary to make Iindividual enforcement a
real lty,

* Because neither Act requires agencies to
notify the subjects of disclosure requests, an
agency may disclose personal Information be-
fore anyone can assert nondlsclosure rights,

* The subject of a personal record, not
Its governmental custodian, is harmed by its
disclosure, Yet only the latter may Invoke
the Freedom of Information Act's privacy ex-
emptions,
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* The Privacy Act often subordinates sub-
stantial privacy interests to insignificant
Freedom of Information interests,

* Provislons of the Privacy Act require
each agency to keep an accounting of the date,
nature, purpose, and recipient of each disclo-
sure of a personal record, However, other
sections of the Act walve the requirement if
the disclosure is made pursuant to the Freedom
of Information Act, The absence of an
accounting of FOIA disclosures assures that
many Individuals wlll never discover that
agenclies have wrongfully disclosed Information
in violation of the Privacy Act, thereby cre-
ating another barrier to effective enforcement
of the Act,

* The fallure to provide for an indepen-
dent commission to oversee and alid In the
enforcement of the Act guarantees the Act's
impotency, .
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*

* .

* THE COMMISSION RECOMMENDS that the members of
* Cailfornia's congressional delegation introduce leg-
* islation to correct the deficiencies Ilisted above,

*
*
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The Commission notes that many personal privacy pro-
tections can be delivered oniy by Congress, Data collec-
tion and dissemination practices are carried on daily
through both national and International networks; many
corporations stretch over state and nationai boundaries,
In many cases, legislation Is poweriess to check in-
creasing Informational privacy abuses,

ER 2R SR B R R BE B NE BN SR BE B R NE AR BE BE BE NE K R BR BR BE BE AE )

THE COMMISSION RECOMMENDS that California's congres-
sional delegation Introduce additional legislation to
create a strong and effective national poiicy on
informational privacy,

THE COMM |SSION FURTHER RECOMMENDS cooperative efforts

pacts or uniform state laws, as well as Joint feder-
al/state projJects, in order to keep privacy protec-
tions on a par with increasingly complex privacy
Infringements,

¥ X % % ¥ X ¥ X X X X ¥ X% ¥ X
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between the states In the form of Interstate com-
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WAMEND FEDERAL PRIVACY

ACT"

REPORT, page 63,

REPORT, page 64,

“NATIONAL
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In its report, the federal Privacy Protection Study
Commission recommended that the President and Congress
establish an entity within the federai government,
charged with responsibility for: monitoring and eval-
uvating the impiementation of statutes and regulations
enacted pursuant to the recommendations of the Study
Commission; (2) continuing research of privacy problems;
and (3) advising the Preslident and Congress, government
agenclies, and, upon request, the states, regarding priva-
cy implications of proposed federal or state statutes or
regulations, Some of the concerns to be addressed In-
clude: International data fiows; electronic funds trans-
fers, Informatlon pools for the exchange of criminal
history informatlon or child-support delinquencies, and
credit or insurance information exchanges.
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THE COMMISSION RECOMMENDS the establlshment of a
Federal Privacy Board as suggested in the final re-
port of the Privacy Protection Study Commission, The
Commission supports legislation (such as HR, 1050 in
the 97th Congress) which would accomplish this re-
sult,

% ok Xk &k Xk k Ok kK kX
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Under the Commerce Clause of the United States Con-
stitution, Congress has the power to regulate business
enterprises that are involved In interstate commerce and,
hence, may enact laws affecting many privacy-intensive
industries, such as credit and insurance, Congress may
also condition participation in federal funding programs
for state, local, and prlvate sector projects on main-
tenance of certain standards of prlvacy protectlion,

in July of 1977, the Privacy Protection Study
Commission presented Congress and the President with 162
specific recommendations, In response, the President
designated a committee to carry out an interagency
review, This committee reported back in 1979 with
specific legislative proposals consistent with the duty
of the nation's chief executive to oversee the complex
federai bureaucracy and to implement the law,
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*

*

* THE COMMISSION RECOMMENDS that the Governor of
* California, the Callfornia Legislature, and
* California's congressional delegation request the
*  Presldent of the United States, pursuant to the au-
* thority vested in him by virtue of his Office, to
*  |ssue an Executive Order creating an ongoing Interde-
*  partmental Task Force on the Status of Personal Pri-
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REPORT, page 64,

The Report of the Privacy Protec-
tion Study Commission (1977)
"Personal Privacy in an Informa-
tional Soclety" (US., Government
Printing Office, Stock No, 052-
003-00395-3),

REPORT, page 65,

UESTABLISH FEDERAL PRIVACY
BOARD"

usS. Const,, Art, 1, Section
8(3),

REPORT, page 66.

REPORT, page 68,

“REQUEST PRESIDENT TO
ESTABLISH TASK FORCE AND
COUNCIL™
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vacy, and a Cltizens' Advisory Councll on the Right
of Privacy, The Interdepartmental Task Force and the
Advisory Councll can asslst the Domestic Councll, the
Office of Management and Budget, and the Cablnet
Councli| on Management and Administration in the dif-
ficult Job of administrative oversight and coordina-
tion of privacy policles and practices,

* Xk Xk Xk X Xk Xk Xk X
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In summary, the public's right to inspect public
records maintained by the federal government Is guaran-
teed by the Freedom of Information Act, Individuals who
are the subjects of personal records maintained by the
federal government have a right to Iinspect, copy, and
correct records under the Privacy Act of 1974,

B. STATE STANDARDS

The public has the right to inspect public records
maintained by Callfornia's state agencles pursuant to the
Public Records Act, Individuals who are the subject of
records of state agencies containing personal Information
have rights of access to copy those records and to have
Iinaccuraclies corrected under provisions of the Informa-
tion Practices Act,

Californla's Public Records Act was adopted by the
Legisiature in 1968, with the following jntent:

In enacting this chapter, the Legislature,
mindful of the right of individuals to priva-
cy, finds and declares that access to Informa-
tlion concerning the conduct of the people's
business is a fundamental and necessary right
of every person In the state, -

According to the Act, publlc records are open to
Inspection at all times during, the office hours of the
state or local agency, and every cltlzen has a right to
inspect any publlic record, except for records that are
specifically exempted from such inspection,

The Government Code exempts certain records from
mandatory disclosure; however, once the custodian of a
particular record makes a voluntary dlsclosure, the cus-
todian cannot later claim an exemption,

Notwithstanding the vital concern for openness In
government operations, and after a "lengthy and turbulent
process," the California Legislature enacted the Informa-
tion Practlces Act of 1977 (sometimes calied the
Caiifornia Privacy Act), This Act applies only to state
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REPORT, page 271,

Gov., Code Section 6250,

Gov., Code Section 6253, 1
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Gov. Code Section 6254,
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REPORT, page 274,
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agenclies and was designed to limit dissemination of In-

formation to third parties and use of Information for

purposes other than those for which the iInformation was

originally collected. The Office of Information Prac-

tices was established within the Executive Office of the  CIVII Code Section 1798.4,
State Personnel Board to assist in the Implementation of

the Act.

The public also has a right to Inspect public records
maintained by local government agencles pursuant to the
Public Records Act, However, as the law now stands,
individuals do not have rights to inspect, copy, and
correct local agency records containing personal informa-
tion about them because the Information Practices Act
does not apply to local government,

REPORT, page 280,
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THE COMM I1SSION RECOMMENDS that the Leglslature extend
the provisions of the Information Practices Act that
give Individuals a right to Inspect and copy records
containing personal information about them to such
records maintained by local government agencles.
Since the agencies may charge reasonable fees for
such services, there should be no significant cost to
local government agencies if this aspect of the In-
formation Practices Act were so extended. The other
aspect of this ilaw that should be extended to locai
governmental entities Is the requirement to correct
or amend any records containing inaccurate personal
information, Individuals may be severely harmed by
the maintenance of Inaccurate or Incomplete personal
Information in the records of agencies within local
government as well as at the state and federal lev-
els. The nominal costs involved In correcting inac-
curate information Is a small price to pay for pro-
tecting important personal privacy. rights, '

REPORT, page 280,

WEXTEND PRIVACY ACT TO
LOCAL GOVERNMENTS™"
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Because of the cost factor, the Commission Is not
recommending, at the present time, a blanket extension of
the entire Information Practices Act to citlies, counties,
and other local government entities, However, the Legis-
lature should consider awarding a grant to a "model city"
that would voluntarily adopt the entire Act for three
years on a trial basis,

During the Pubiic Hearings, the Commission on Per-
sonal Privacy learned that the Office of information Suppiement Four, 'Transcript of
Practices consists of oniy two people, These two people Public Hearings," pages SF/124-
have the responsibility to perform various duties in- SF/125,
cluding overseeing the information practices of all state
agencles, departments, boards, and commissions, In the
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recent past, the Office of Information Practices had a
staff of five persons, but because of budget restraints,
the staff was cut by more than fifty percent, The Com-
mission also learned that since 1979, the Office of
Information Practices has not engaged In any major educa-
tional efforts to Inform the public of its exlstence and
functions or to Inform Individuals that they have Infor-
mation privacy rights pursuant to the Information Prac-
tices Act, '

The Commlission on Personal! Privacy finds that the
Office of Information Practices Is severely understaffed,
Even within its present scope of responsibllity, It is
not reallistic to expect that two peoplie alone can enforce
the mandates of the Information Practices Act,
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THE COMMISSION RECOMMENDS that the Leglslature pro-
vide funding to accomplish the following objectives:

FIRST: An Information Prlvacy Advisory
Councli should be created to advise the Offlce
of Information Practices, The Advisory Coun-
cil would function in a manner similar to the
Advisory Board to the Office of Famlly Plan-
ning, |ts members would be appointed by the
Executive Officer of the State Personnel Board
and would consist of experts on legal and
practical aspects of Informationa! prlvacy,
Members of the Advisory Council would not
recelve compensation but would receive reim-
bursement for expenses, The Advisory Council
should meet quarterly and should issue a year-
ly report on state government Information
practices, The Advisory Council should hold
publlc hearings at least once a year to re-
celve testimony regarding the effectiveness of
the Public Records Act, Information Practices
Act, and other policies and practices of state
and local government that have an impact on
Informational privacy rights, The Advisory
Council could make recommendations for legls-
lative or administrative changes it deems
appropriate, A position should be created so
that the Advisory Council has an Executive
Secretary to asslst the Council and to manage
Its day-to-day affairs,

SECOND: A section on Systems and Public
Information should be established within the
Office of Information Practices, This section
would perform the following dutles: (1)
gather and malntain the annual statements

% %k % %k % % ¥ %k ¥ ¥k ¥k Xk ¥k X%k Xk X%k Xk ¥ ¥k ¥k Xk ¥k XK ¥k %k X ¥ ¥ Xk X Xk ¥ ¥k ¥k ¥ ¥ Xk X
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which must be filed by each agency regarding
its Information system and personal informa-
tlon practices; (2) assist each agency In
developing regulations for compiying with the
Act as well as any training programs necessary
to keep agency employees who handle personal
Information advised of their duties under the
Act; (3) asslst Individuals in locating per-
sonal Information within an agency and galining
access to such Iinformation; and (4) conduct
such educational programs as may be necessary
to keep the public Informed of the exlstence
of the Office and rights created by the Act,
Present personnel within the Offlice of Infor-
mation Practices are already performling these
functions,

THIRD: An Informational Privacy Research
Center should be created as an adjunct to the
Office of Information Practices, The purpose
of this Research Center would be to keep a-
breast of legislative and jJjudiclal develop-
ments that affect personal privacy rights,
Court decislons and legislative enactments
affecting personai privacy rights would be
analyzed and summarized In plain English, The
Research Center would be avallable to testify
regarding pending leglislation affecting per-
sonal privacy and to file amlicus curlae brilefs
In pending appellate I[itigation on that sub-
Ject, The Research Center would regularly
brief the Office of information Practices, Its
Advisory Councll, and other state government
officials on eny significant changes or pro-
spoective changes In privacy law,

UCREATE PR{VACY RESEARCH
CENTER"
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C. _IN THE COURTS
1, Discovery

"Discovery" refers to the compeiled disclosure of
personal information pursuant to administrative or judi-
clal proceedings, Discovery may take one of several
forms: (1) administrative warrant for Inspectlion of
premises; (2) subpoena of documents or records; (3) depo-
sition; (4) interrogatories; or (5) examination during a
hearing or trial,

'REPORT, page 130,

The federai Constitution's Fifth Amendment, requiring
that no person "shall be compelled in any criminal case
to be a witness against himself,”” and the corresponding

i. Const,, Art, I, Sec, 15,
section of the state Constitution, are one type of limi- Ca ° ’ ’
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tation on compelled disclosures, Besldes the crimlinal
law context, discovery Issues arise In most judicial
settings and Involve bank and other business records;
professional records of lawyers, doctors, &and psycholo-
gists; private associatlons and groups; criminal history
records; Department of Motor Vehlicle records; and a
myrlad of other sources of information,

A number of Important lessons can be gleaned from the
appel late cases dealing with discovery of personal Infor-
mation pursuant to administrative or judiclal pro-
ceedings:

FIRST: Although the statutory privileges
for confidentiality of personal information In
discovery proceedings are exclusive, and
courts are not free to create new ones as a
matter of judiclal policy, discovery pro-
ceedings, insofar as they provide for com-
pelled disclosure of personal Information, are
subject to constitutional |imitatlons under
the privacy provisions of the state and fed-
eral constitutions,

SECOND: Limitations Imposed by the right
of privacy agalnst compelled disciosures of
personal iInformation during discovery pro-
ceedings apply to purely private litigation as
well as to litigation where the state Is a
party.

THIRD: The adoption of the constitutional
right of privacy emphasizes the duty of the
courts to protect both parties and non-parties
against unnecessary Intrusion Into matters
that people ordinarlly consider to be private,
People generally agree that the following
categories are Included in those areas which
are private In nature: records of arrest not
resuiting In conviction; records of medical
treatment and history; records and information
concerning personal finances; personnel rec-
ords; and Information concerning one's sexual
or political associations,

FOURTH: The custodian of records that
contain personal information has the right, in
fact the duty, to resist attempts at unau-
thorized disclosures, and the person who Is
the subject of the record is entitled to ex-
pect that his or her right of privacy will be
asserted, Furthermore, the custodian of the
records may not waive the privacy rights of
persons who are constitutionally guaranteed
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.Craig v. Municlpal Court (1979)
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thelr protection,

FIFTH: Some custodlans, such as banks,
have an additlonal duty to take reasonable
steps to notlfy an Iindlvidual when attempts
are belng made to gain access to personal
Information so that the individual who Is the
subject of the record may come forward to
object to dlsclosure, or at least have the
opportunity to do so,

SIXTH: When a discovery request Iis made
for personal Information about a party to the
lawsuit, that party has the duty to assert his
or her own privacy rights and demonstrate why
the discovery should not be granted, But when
the requested information may invade the pri-
vacy of a non-party, the custodian of the
personal records or the person holding the
personal information has the duty to object on
behalf of the non-party, sometimes notifying
the individual whose Interests are potentially
in danger, |f the custodian falis to exercise
this obligation, it is the duty of the court
itselt to conslder denying or limlting dis-
covery to protect the privacy of the non-party
to the action,

SEVENTH:
ot lawsults, thereby subjecting certain Issues
to the Judicial process, plaintiffs often
waive thelr own privacy rights, However, any
walvers should be limited to the Iimmedlate
needs of the case, and the right of privacy
should be liberally construed in favor of the
plaintiffs so that unnecessery Information Is
not disclosed to adversaries who may have an
Interest in misusing the information,

EIGHTH: Even where dlscovery of private
information is found to be directly relevant
to the issues of ongolng litigation, it will
not automatically be allowed; courts have a
duty to balance carefully any compelling pub-
lic need for disclosure against the fundamen-
tal rlight of privacy.

NINTH: Income tax returns are not subject
to compellied disclosure at the request of
private litigants,

TENTH: Rather than totally denying

discovery on privacy grounds, courts should
consider formuiating protective orders so the
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Valley Bank, cited above,

Craig v. Municipal Court, cited
above,

In re Lifschutz (1970) 2 Cal,3d

15,

Britt v, Superior Court, cited
above,

Board of Trustees v. Superior

Court (1981) 119 Cal.App.3d 516,

Rifkind v, Superlor Court, cited
above,

Valley Bank, cited above,
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partlial discovery can be allowed under
appropriate conditions., Such protective
orders can include: restricting the questions
that can be asked; prohibiting the Inspection
of certaln records; allowing only the parties
and thelr attorneys to be present at a
deposition and enjoining disclosure by these
participants to others; sealing of court
documents after IIimited discovery and allowing
the records to be opened only upon a
subsequent showling of good cause; and even for
evidence that 1Is elicited at trial,
disallowing the question if the probative
value is substantially outwelighed by the
probabliity that its admission will create
substantial danger of undue prejudice to the
party whose privacy Is being invaded,

THE COMMISSION RECOMMENDS the enactment of leglsla-
tion amending the civil discovery statutes, which
would incorporate the above-mentioned constitutional.
protections of privacy recently articulated by the
California appellate courts,
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2, Litigation -- Use of Initials

The Commission's staff has reviewed the California
Style Manual, a handbook of legal style for Californla
courts and lawyers, Unlike the Callfornia Rules of
Court, which requires compliance, adherence to the guide-
lines established In the Style Manual Is voluntary,

Several sections of the Style Manual discuss non-
disclosure of parties or other persons associated with a
case:

Recognizing that the publication of the
names of innocent victims of sex crimes and
the names of minors who, without blame, are
caught up in the type of case where damaging
disclosures are made serves no useful legal or
social purpose, the Supreme Court has issued
the following policy memorandum to all appel-
late courts: ‘To prevent the publication of
demagling disclosures concerning sex-crime vic-
tims and minors innocently involved in appel-
late court proceedings it Is requested that
the names of these persons be omitted from all
appellate court opinions whenever thelr best
interests would be served by anonymity."
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REPORT, pages 283-288,

Formichi, R,, Callfornia Style
Manual (1977) Sectlion 213,
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This CommIssion has found existing rules and policles
on the subject of non-dlsclosure of parties and witnesses
In appeliate cases inadequate to protect effectively the
privacy of persons who are actually or presumptively
Innocent of any wrongdoing, One way of protecting pre-
sumptively Innocent appellate litigants Is to require
anonymous Identiflers In all pretrlal appellate opinlons
In criminal cases, Another area ripe for conslderation
involves cases flied in appellate courts, whether by
extraordinary writ or appeal, In which the Iiitigant lIs
seeking to vindicate a privacy right. Presentiy, persons
are deterred from engaging In clvil or criminal appellate
iitigation to redress a violatlon of personal privacy
because any relief granted in a pubiished opinlon may
cause more harm because of the publication than original-
ly suffered from the substantive violation, A policy
might also be establlished for criminal appeals In which
the trial court Is ordered to enter a judgment of acquit- -
tal or a dismlissai based upon Iinsufficlency of the evi-
dence, or to seal records,
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THE COMMISSION RECOMMENDS to the California Judiclai
Councll the adoption of a rule which would provide
for the use of Initials In the titie and body of
appeliate opinlons Iin criminal cases at states In
which defendants remaln presumptively Iinnocent or
when they are acquitted, and In civil cases when a
litigant's rights have been vindicated and when the
Information colijralned in the oplnion of the court
could cause an iInvaslion of privacy or further harm or
ridicule to an Innocent person, This type of ruie
should especially apply to sensitlve cases, such as
those involving child custody,

REPORT, page 288,

WSE OF INITIALS IN APPEL-
LATE OPINIONS®
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3, Jurles

The Commission has noted the Invaslions of privacy
which are presently endured by Jurors and prospective REPORT, page 289,
Jurors throughout the state and country, The recommenda-

tlons In this section are based upon the following flind- Lehman, G,, “invaslion of Juror
Ings: Privacy," Suppiement Three,

1. Routine practices, such as background
Investigations by private investigators, Jury
questionnaires used by Jury commlissloners, and
extensive volr dire in the courtroom regarding
personal matters, are conducted with court
approvai or knowiedge and constitute serious
Invasions of prilvacy,
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2, Present practices utllized In selecting
Jurors are often employed in an attempt to
obtaln a partial rather than an impartlial

Jury,

3. Most jurors are not aware that they
might refuse to answer personal questions on a
varlety of constltutional grounds, Informa-
tion regarding the possibility of objJecting to
questions Is not Imparted to prospective
Jurors by court personnel, ’

4, Overbroad collection and wholesale
dissem inatlon of personal information through
public records and publlic triais constitute a
serlous threat to the Jury system,

5, Invaslons of the prlivacy rights of
Jurors and prospective jurors has been allowed
to continue over the years mainly because the
legal system has focused almost exclusively on
the rights of defendants and wltnesses.
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THE COMMISSION RECOMMENDS that the Judiclal Council
conduct a study regarding the privacy rights of
Jurors and prospective jurors, The Commission sug-
goests that during 1983, the Chairperson of the Judi-
clal Council convene a Select Committee on Juror
Privacy, It Is further recommended that members of
this committee be chosen from the bench, the bar,
and the community-at-large, At least one represen-
tative from each of the following groups should
serve on the committee: municipal court Judges,
superior court judges, appellate court Justices,
Jjury commissioners, public defenders, clty attor-
neys, county counsels, members of law enforcement
agencles, private practitioners, law school profes=-
sors, the media, and persons who have served on
Juries, '

REPORT, page 289,

"JUDICIAL COUNCIL STUDY ON
JUROR PRiVACY®
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The Commisslon suggests that a preliminary report of
the committee be wldely disseminated in order to obtaln
comments and suggestions from Interested groups and indi-
viduals, A final report should be filed with the Judl-
clal Council, appropriate committees of the Leglslature,
and presiding Judges of the municipal and superior courts
throughout the state,
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THE COMMISSION RECOMMENDS that the names of jurors
not be released before trial to any person except as
necessary to summon Jurors: that release of any name
be considered a misdemeanor; and that when names of
Jurors are drawn at the commencement of trial, only
the communities of residence, wlthout home address,
be announced for the purpose of establlshing that the
Juror candidates are bona flde residents of the des-
ignated county, munlicipallty, or judicial dlistrict,

REPORT, pages 289-290,

"LiMIT RELEASE OF NAMES OF
JURORS ™

THE COMMISSION FURTHER RECOMMENDS that the Judiclal
Councl| create a standard questionnalre to be sent to
prospective juror candldates throughout the state,
limited to quallfications to serve or reasons for
belng excused and any other matters which the Judi-
clal Council deems essential, It Is further recom-
mended that the Judicial Council promulgate rules
governing the confidentiality of the iInformation
received in such questionnaires,

"STANDARD QUESTIONNA IRE
FOR JUROR CANDIDATES®

FINALLY, THE COMMISSION RECOMMENDS that the Legisla-
ture repeal Section 227 of the California Code of
Civil Procedure, This statute authorizes seizure In
public areas of citizens for jury service, The
Legisiature should create a new section Initiating a
practice of telephoning Jjuror candidates who have
previously been advised that they are on stand-by for
emergency calls, and allowing a reasonable number of
hours to appear at court, and specifying a period of
days for such stand-by status,

'REPEAL LAW ON SEIZURE OF
JUROR CANDIDATES"
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D. LIBRARY CENSORSHiP

In 1980, the California Legislature amended state law

to exempt |ibrary circuiation records from mandatory dis- Cal, SB No, 604, Amending Gov,
closure as public records, Yet, the Commission joins the Code Section 6354, approved July
Office of Intellectual Freedom of the American Library 16, 1980,

Association in noting another problem: the alarming in-
crease in incidents of library censorship in the couniry,
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THE COMMISSION RECOMMENDS that the Californla State
Board of Education and the California Library Asso-
ciation establish a policy of resistance to any de-
mands for |lbrary censorship and deveiop guidelines
to prepare local entities to respond to censorship
pressures or campaligns,

REPORT, page 74,

"DEVELOP LIBRARY CENSOR-
SHIP POLICIES®
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X. Criminal Justice

A. SURVEILLANCE; SEARCH AND SEIZURE

Federal constitutional privacy provisions, particu-
larly the Fourth Amendment, place restrictions on sur-
veillance and other information gathering by law enforce-
ment agencies, Article 1, Section 13 of the state Con-
stitutlon, which Is similar to but broader than the
Fourth Amendment, also checks unreasonable searches and
selzures which are conducted during criminal Iinvestiga-
tions, Article 1, Section 1 of the state Constitution
has expanded privacy law to prevent other unreasonable
Iinformation gathering practices by organizations and
individuais In the private sector as well as government,

The Commission Is disturbed by the rule articulated
In case law which permits government eavesdropping at
locked doors of private residences without the authority
of a search warrant, Such activity seems to run counter
to the reasonable expectation of privacy inherent in
every home, Otherwise, "a clitizen, in order to preserve
a modicum of privacy, would be compelled to encase him-
self In a light-tight, air-proof box,” Because there Is
no definitive court decision Iimiting such intentional
eavesdropping, the Commission polnts to the need for
clarifying legislation, ‘
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THE COMM ISSION RECOMMENDS that legislation be enacted
to require a search warrant prior to intentional
police survelllance or eavesdropping at doors, en-
trances, or walls of private residences or dwellings,
Including residences which are considered public
accommodations, Thls restrictive legislation should
include an exclusion for cases Involving exigent
circumstances, Further, this legislation should
contain a "plain hearing* exception similar In ra-
tionale to the 'plain view" doctrine which has been
established by the courts,
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On May 18, 1982, the Los Angeles Police Commlission
held hearings on new guidelines It had recently adopted
for operation and oversight of the police department's
Public Disorder Intelligence Division, Critics of these
new guldelines cite as shortcomings or Inconsistencies
the absence of standards for initiating Investigations,
the explicit mandate for the Infiltration of political
groups if such inflltration helps to establlish the
cover® of a police offlicer, and the concentration of
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review procedures In the hands of the Chief of Police,

The Commission feels that all segments of society
would benefit from statewide standards, codified in REPORT, page 181,
legislation, which detail guideiines that must be met
prior to police survelilance of the lawful activities of
individuals or infiitration of organizatlions, Local
police departments or police commissions may wish to
adopt even stricter voluntary reguiations than any
minimum standards that are adopted at the state level.
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THE COMMISSION RECOMMENDS that the Legislature adopt
and enact into law, standards or detalled guidelines
which must be met prior to police surveillance of the
lawful activities of individuals or police infiltra-
tion of organizations not involved In conducting or
planning illegal activities,

REPORT, page 181,

"POLICE SURVEILLANCE OF
LAWFUL ACTIVITIES"
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Related is the problem of unauthorized monitoring of
telephone conversations, whether by police, by Iinvestigae- REPORT, pages 204-207,
tive journalists, or by private citizens, The Commission
finds that participants to a private telephone conversa-
tion reasonably assume that their conversations are not
being recorded by other participants, Just as they rea-
sonably expect that such conversations are not subject to
warrantless wire-taps or other means of eavesdropping by
third perties, The present definition of "confidential
communication® in Section 632 of the Penal Code is insuf-
ficlent to put potential violators on notice as to which
conversations are confidential and which are not, Fur-
thermore, the privacy of telephone users |s not adequate-
ly protected by this definition,
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THE COMMISSION RECOMMENDS that the definltion of
nconfidential communication® contained in Section 632
of the California Penal Code be amended, Thls amend-
ment should create a presumption that any telephone
conversation is confidential and that participants to

#* #*
#* #*
#* #*
* * REPORT, page 207,
* #*
* #*
#* #*
*  such a conversation may reasonably expect that the #*
* #*
* *
#* #*
#* #*
* #*
* #*
* #*

"CONF IDENTIALITY OF TELE-
PHONE CONVERSAT IONSH

conversation Is not being recorded by anyone, unless
permission to do so has been expressly requested and
granted prior to recording. An exception to this
presumption should exist for obscene or harassing
phone calls,
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The Commission notes that users of restrooms and
dressing rooms in department stores and other pubiic
facilities also have a reasonable expectation of privacy,
The motivation for surveiilance in these areas Is often
to detect shoplifters or possible sexual activity, Just
as the use of two-way mirrors has been outlawed by the
Legislature to protect citizens against a serious loss of
privacy, other legislation should be adopted to restore a
proper balance between the privacy of users of such
facilities and the property interests of the proprietors,

Some department stores have taken reasonable security
measures to protect themselves against theft whiie at the
same time respecting reasonable expectations of privacy
of patrons, Before customers are allowed access to
dressing rooms In these stores, a clerk counts the number
of items the customer wishes to try on, and the customer
is given a token bearing that number on it, When leaving
the dressing room, the customer must return the token,
Such a practice is commendable,
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THE COMMISSION RECOMMENDS that sections 630 et seq.
of the California Penal Code be amended to prohibit
video monitoring and clandestine survelllance of
restrooms and dressing rooms In business establish-
ments, Non-clandestine survelllance of cubicles in
dressing rooms also should be prohibited by law,

business establ ishments to post notices warning users
of restrooms if such areas are subject to survell-
lance of a non-clandestine nature,

x ok Xk K ¥k Xk XK Xk Xk Xk Xk X X Xk

[ B K R BN BE BE BE N BE BE SR R BE B BE BE SR BE BE BE R BE 2R SR R 2R K ]

B. PRISONERS AND INSTITUTIONS

In order to ensure fundamental privacy rights in
penal Institutions, even in situations in which Intru-
sions may be legal (such as for institutional security),
all persons, Including prisoners, should be put on notice
of routine practices that Infringe on subjectively held
privacy expectations. Unless they are given notice, many
incoming prisoners will expect that their mail Iis not
being censored and that their visitations with family and
loved ones are not subject to surveillance,. Once one Is
given notice of the necessity of such procedures, as-
suming that the basis of the need is Institutional secur-
ity, then it would be unreasonable for one to form an
expectation of privacy, Of course, privacy invasions
beyond what Is necessary for institutional security and
public safety must remain unlawful,

12/82 Page 60

Furthermore, legisiation should be enacted to require -

REPORT, page 192.

Peopie v. Triggs (1973) 8 Cal,3d
884,

Penal Code Section 653n,

* *
*
*
* REPORT, page 193,
*
* "SURVEILLANCE OF RESTROOMS
* AND DRESSING ROOMS"
*
*
*
*
*
*
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REPORT, page 177,
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THE COMMISSION RECOMMENDS that legislation be enacted
requiring prison officials to notify prisoners in
writing, upon entry into the prison setting or when
there is a significant change In prison policy or
practice in this regard, of the extent to which (1)
their mail is censored; (2) audio or visual recording
devices are routinely employed in visitation or other
settings; and (3) other privacy intrusions can be
expected by the prisoners,

THE COMM ISSION FURTHER RECOMMENDS that the Department
of Corrections and the Youth Authority comply with
the letter and the spirit of Section 4695 and Sec~-
tions 3132-3165 of Title 15 of the California Admin-
istrative Code, These regulations govern the opening
of inmate/ward mail and limit the opening of such
mail by authorities to situations where there is an
immediate and present danger to the safety of persons
or a serlous threat to Institution security,

THE COMMISSION FURTHER RECOMMENDS that all youth and
aduit correctional facllities institute procedural
safeguards for the handling and distribution of con-
tidential correspondence in compliance with Sections
3134-3143 of Titie 15 of the California Administra-
tive Code. These regulations govern the opening of
confidential correspondence between inmates/wards and
attorneys, Judges, and other persons, |t is also
recommended that if and when these regulations are
violated by staff members, disciplinary procedures
should be instituted by management,

THE COMM iSSION FURTHER RECOMMENDS that the Department
of Corrections and the Youth Authority distribute
directives to all institutions under their jurisdic-
tion requiring management at. correctlonal facilities
to ensure that notices are posted at all telephones
used by Inmates or wards warning them that telephone
cails are regularly monitored. Notwithstanding in-
terdepartmental directives and administrative codes
which require such notices tfo be posted, the Correc-
tions Committee of this Commission, during its insti-
tutional visits, observed numerous telephones without
such warnings posted nearby., The Commission recom-
mends that these notices be posted in. both English
and Spanish,

THE COMM ISSION FURTHER RECOMMENDS that the definition
of "family" that is currently used by the Department
of Correctlons for ellgibillty to particlipate In
famlly visiting programs, be expanded, Just as a
person who becomes married during incarceration may
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REPORT, pages 177-178,

Also see 'Report of the
Corrections Committes,"
Supplement Three,

"PRIVACY IN CORRECTIONAL
FACILITIES®
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be eliglible to have private contact visits with the
new spouse, a person who adopts or becomes adopted
while Incarcerated should be ellgible for such vislts
with the newly adopted family member, A person who
chooses not to marry or adopt, but who nonetheless
has a family relationship with a consenting adult
partner, should be considered eligible, prima facie,
to participate In the family visiting program upon
the filing of a Declaration of Famlly Status, The
declaration would state, under oath, that the inmate
and the prospective visitor were domiclied in the
same household prlor to incarceration, and they con-
sider themselves to be a famlly unit,

FINALLY, THE COMM1SSION RECOMMENDS that the Office of
information Practices Investigate the practices of
the California Youth Authority relating to collec-
tion, maintenance, and disclosure of Information
about wards. The Office of Information Practices
should make recommendatlons for corrective legisla-
tion to protect the privacy rights of CYA wards,
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C. OTHER PENAL CODE REFORM

1, Loltering

Penal Code Section 647, Subdivislions (d) and (e)
criminalize certaln types of loitering. The former sub- REPORT, page 269,
division prohibits lingering in or near a public restroom
for the purpose of engaging In or soliciting lewd con-
duct, The latter prohibits lingering In a public place
and not having ldentificatlon satisfactory to the police,

What these subdivisions have in common Is crimin-
alization of less than overt criminal behavior, The
Commisslon recognizes the chilling effect on many lawful
activities which results from having to account for one's
presence In a locatlon or having to produce Identifica-
tlon for pollice upon demand, For example, someone walk-
ing down a public street to a meeting of some politically
or socially unpopuiar group may not want to carry identi-
fication, One's only purpose may be to explore anony-
mously a minority lifestyle or viewpoint without danger
of implicatlion to the mainstream of one's life. The
right of personal privacy certainly should protect this
venture, The virtuous goal of preventing crime. before it
happens is not a sufficlent rationale for harassing
people whose conduct may be subject to varlous inter-
pretations but does not amount to a crime,

The freedom to choose anonymity from time to time Is
a right of fundamentai importance to members of society, REPORT, page 270,
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Under constitutionai principies, intrusions by the state
based upon mere suspicion are not justifiabie,

LR 2R B B 2 BN 2K BE BE BE BE X BE R BE SR BE B NE BE BE BE NE R N NE 3R )

THE COMMISSION RECOMMENDS that subdivisions (d) end
(e) of section 647 of the Penal Code (loitering) be
repealed, Such legislative action wiil maintain the
integrity of the criminal law and protect freedom of
private thought and movement from unreasonable Intru-
sions,
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2, Sex Offender Registration

Sex offender registration, which aliows for special
police survelllance, access to personal Information, and
other invaslons of privacy affecting the right to travel
and the right to limit government's use of the personal
information gathered, may be appropriate when a sex crime
Is inherently dangerous to society and when the expecta-
tion of the 'dangerous crime belng repeated is high,

However, there is a category of misdemeanor non-
commercial disorderly conduct offenses [such as Penal
Code Section 647, Subdivisions (a) and (d)], which in-
volves only consenting adults or consenting adults and
vice-offlcers who are pretending to be consenting aduits,
In these cases, the Commission feels that the stigma
created by sex registration, as well as the invaslons of
privacy, may constitute cruel and unusual punishment, At
best, registration in these situations Is a "gratultous”
humiliation which is out of all proportion to the crime
committed, In addition, the sex registration law, as It
bears on these misdemeanor offenses, has an exceptionaily
large Impact on the male homosexual portion of the popu-
lation; arrests are almost always made by vice-officers
in locatlons which are known meeting areas for gay males,

Under Cailifornia law, mere arrest for these misde-
meanors has harsh ramlflications on persons working In
certain professions because of the connection between
these misdemeanors and the sex registration statute,
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THE COMMISSION RECOMMENDS to the Legisiature that
Penal Code Section 290, which specifles the offenses
subject to the sex offender registration require-
ment, be amended to delete Subdivisions (a) and (d)
of Section 647 of the Penal Code from coverage,
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3, Age of Consent

The Commission recognizes that a serious problem
exlsts with the present age of sexual consent being set REPORT, page 208,
at 18 years, Several sections of the California Penal
Code (viz,, $266,5, §286, §288, and $§647a) presently
criminailze all private consensual sexual conduct of and
with teenagers under 18 years of age, A 23 year old who
is engaged In a relationship with a 17 year old couid,
under present law, face state prison, Many state legis-
latures across the country have studled this Issue and
have lowered the age of sexual consent below 18 years;
several have chosen the age of 16 as a realistic lIimita-
tlon, The Commission believes that Callifornia would aiso
benefit from such a legislative study of this Issue,
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*  THE COMMISSION RECOMMENDS that the California Legis-
*  lature consider lowering the age of sexual consent to REPORT, page 208,

*  an appropriate age and that the Legisiature Immedi-

* "AGE OF CONSENT FOR
»

*

*

ately iInitiate a study to determine what the appro- 0
PRIVATE SEXUAL CONDUCT®

priate age Is,
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D. ARREST/CASE INFORMATION
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THE COMM ISSION RECOMMENDS that the Legislature repeal
existing sections of the Public Records Act allowing
public access to arrest records prior to the time
that an accusation Iis filed with a court by a prose-
cutor, Up to the time a formal accusation is filed,
arrest records should be deemed conflidential, It Is
further recommended that the practice of printing
arrest information in "police blotters® in newspapers
be curtailed in the Interests of justice and falirness
and because the Information is of extremely 1imited
use to the public and is more Inflammatory than
rellable as to guilt, The Commission suggests that
the self-restraint thus exercised by the press Is in
the baest tradition of responsible jJournalism,

REPORT, page 282,

LIMIT ACCESS TO SOME
ARREST RECORDS"
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Persons who have been arrested and who are determ ined
to be factually Innocent are the .beneficiaries of new REPORT, page 283,
legislation that authorizes the sealing or destruction of
police and court records that were generated as a result Penal Code Section 851.8,
of such arrests, Under this statute, petitioners can
file for rellef in cases in which the arrest occurred or
accusatory pleading was filed up to five years prior to
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the effective date of the statute (September 29, 1980),
Thus, persons who are the subjects of such arrests and
court records generated between 1975 and 1980 will lose
their right to have these records sealed or destroyed
unless they file for relief by the end of this year,

The Commission feels that this privacy legislation Is
a valuable tool for those who have found themselves
caught up In the criminal justice system but who were
innocent of any wrongdoing, However, the Commission has
found that there has been I|ittle publiclty or education
of the public regarding the terms and benefits of this
remedial statute,
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*
*

*  THE COMMISSION RECOMMENDS that the Legislature amend
* Sectlon 851,8 of the Penal Code to eliminate the
* deadline of January 1, 1983, so that all persons who
*  were Innocently arrested in the past may seek rellef
* under the statute whenever they learn that such re-
* lief is avallable,

*
*
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E. VIOLENCE

Physical violence against the person of another Is
the most serious form of Iinvasion of personal privacy,
The Society for the Psychological Study of Soclal I|ssues
(a division of the American Psychologlcal Assocliatlion)
formed the Task Force on Sexual Orientation to gather
reliable information, from a scientific perspective, on
homosexuality and to prepare educationai materials on
this subject, In its final report, the Task Force docu-
mented widespread violence, both in randem attacks and in
organized violence, which has Included destruction of gay
churches, newspapers, and community Iinstitutions, The
Task Force was also able to show how the violence was
linked to Ignorance, Such violence Is also often
connected to covertness In one's sexual orientatlion,
which leads one to anonymous and secret I|laisons,

Education and training of law enforcement personnel
In this state as to both the existence and the dynamics
of anti-gay violence are necessary, Police officers,
prosecutors, and probation officers need to be properly
equipped to handle this most devastating form of
discrimination, Lesbians and gay men need to feel secure
that when they report Incidents of vioience to law
enforcement officlals, they will be recelved with genuine
interest and sensitivity,
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REPORT, pages 375-385,

San Francisco Examiner, Aug. 29,
1981, pages 1, 6.

Also see "Transcript of Public
Hear ings," Supplement Four, pages
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REPORT, page 384,
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THE COMMISSION RECOMMENDS that the Commission on
Peace Officer Standards and Training (P.,0.S.T,)
dovelop and certify programs on the handling of cases
invoiving vioience agalnst lesbians and gay men for
use at academlies, basic training, and advanced offi-
cer training. P.0.S.T. should develop resource and
training materlals on this subject,

THE COMM ISS1ON FURTHER RECOMMENDS that the Department
of Justice and local law enforcement agencies incor-
porate Into existing procedural handbooks or training
materials used for sexual assault cases, seoctions
suggesting sensitive interview approaches and proce-
dures in cases of violence directed against lesbians
and gay men, This could serve as a guide for all
officers in the state when victims report such vio-
lent attacks,
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In researching existing remedies to combat violence
intimidation, the Commission dlscovered sectlion 51,7

of the California Civll Code:

All persons within the Jurisdiction of
this state have the right to be free from any
violence, or intimidation by threat of vio-
lence, committed against their persons or
property because of their race, color, reli-
gion, ancestry, national origin, political
affillation, sex, or position in a labor dis-
pute,

Section 52 of the Civil Code provides a minimum of

$10,000 in damages for persons who successfully prove
that they were victims of violence for one of the reasons
enumerated in the aforementioned statute,

*
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THE COMMISSION RECOMMENDS that ‘'sexual orientation"
be added to the protected classifications mentioned
in section 51,7 of the Civil Code, Lesbians and gay
men need the help of the California Legislature to
combat violence and Intimidation directed at them
because of thelr sexual orientation, A strong signai
needs to be sent to wouid-be perpetrators of such
that it will not be condoned,
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CALIFORNIA COMMISSION ON PERSONAL PRIVACY

REPORT, page 384,

"P,0.S.T. CERTIFIED PRO-
GRAMS AND MATERIALS ON
VIOLENCE"

"PEACE OFFICER TRAINING
REGARDING VICTIMS OF VIO-
LENCE"®

REPORT, page 385,

"AMEND ANTI=-VIOLENCE
STATUTE"
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The Commission has also noted the absence of "age"
and "disabliity? from this anti-violence statute, it is
common know ledge that elderly and disabled persons are
often targeted for violent attacks by would-be robbers
because they are believed to be easy prey, The Commls-
sion finds that the personal privacy and physical secur-
Ity of eiderly and disabled persons would be strengthened
by further amending sectlon 51,7 to Include the terms
Yagoe" and "disability,"
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*

»

* THE COMMISSION RECOMMENDS that, In addition to
% wsexual orlentation," the terms "age® and "dis-
*  abllity" be added to section 51,7 of the Civil Code,
#
*
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Xl, Employment
The research of the Commission has revealed employ~ : _
ment as an area which Involves a host of potential and - REPORT, pages 246 255' _
actual privacy Infringements, ' :
Applicants, employees, and even workers previously
terminated face privacy problems ranging frqm backgroundﬂ
checks and medical examinations to polygraph testing,

psychological profiles, and monitoring of telephone
calls, '

1t 1s self-evident  that the gathering, maintenance,
and use of some of this Information for some purposes, .
are necessary to the functioning of the employer-employee
relatlionship., Protections and restrictions are also
necessary, however, to secure employees from abuses over
which they have no power or control,

Government employees generally have more protections
against employment-related privacy Invasions than do most
employees In the private sector, including:

(1) protections against unreasonable
searches and selzures, under the federal Con-
stitution's Fourth Amendment and article 1,
section 13 of the state Constitution;

(2) article 1, sectlon | of the state
Constitution, which protects prlvacy as an
inalienable right;

(3) federal, state, and local government
merit systems;

(4) the Information Practices Act, which
regulates the collection and disclosure of
personal Iinformation by state agencies and
departments; and

(5) employment-privacy exemptions in the
Public Records Act,

With limitations In the areas of letters of reference
and criminal investigations, the Labor Code provides
employees access to thelr personnel files which are used
"to determine the employee's qualifications for employ-
ment, promotion, additional compensation, or termination
or other disclplinary action, « « "

Labor Code Section 1198.,5

Use and disclosure of medical information by em-
ployers are governed by the recentiy enacted Conflden-
tiallty of Medical information Act, The Act requires

Civil Code Sectlons 56,20-56,245,
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emp loyers to develop procedures to ensure the confiden-
tiality and protection from unauthorlzed use and disclo-
sure of employees' medical Information, to obtain written
authorizations before the release of such Information,
and to limit internal use of such Information or the fact
that such Information was withheld by the employee,

Disclosures regarding Job performance may be condi-
tlonally privileged and non-actionable If made to others
within the company for legitimate business reasons or to
other potential employers concerning past performance and
qualifications, in good faith, wlthout malice, and if the
contents of the disclosures are true,

REPORT, page 249,

Under the California Labor Code, questions regarding
or use of Iinformation relative to employee or applicant
arrest records must be limited to cases resulting in
conviction, Violation of these provisions of the Labor
Code glves rise to civil and criminal |liablility,
Similarly, public agencies may not require an applicant
"for any license, certificate, or registration, to reveal
a record of arrest that did not result in a conviction,

Labor Code Section 432,7,

A. USE OF POLYGRAPHS

One major problem that surfaced several times during REPORT, pages 250-254,
the Publlc Hearings pertains to the use of polygraph
testing of employees or applicants for employment. The Labor Code Section 432.2; Busl|-
Labor Code's ban on such testing exempts the federal ness and Professions Code Section
government and any agency thereof and the state govern- 461,
ment and any agency or local subdivision thereof, in-
cluding, but not limited to, counties, cities, districts,
authorities, and agencies,

The Government Code states that police officers may Gov. Code Section 3307,
not be required to submit to polygraph examinations in
departmental investigations or otherwise, The statute
does not prohibit the use of polygraph tests for
applicants for employment with law enforcement agencies.

Based upon its study of the problem, the Commission REPORT, page 253,
finds that current law falils adequately to protect
smp loyees from serious privacy invasions caused by the
use of polygraph tests, Polygraph testing is one of the
most Intrusive procedures that has come to the attentlion
of the Commission,
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*  THE COMMISSION RECOMMENDS that Government Code Sec- REPORT, page 253,
*  tion 3307, which prohibits law enforcement agencies

*  from requiring peace officers to submit to polygraph
* tests, be amended to protect applicants for peace
*

officer positions from being required to take such

"LIMITS ON USE OF POLY-
GRAPHS IN EMPLOYMENT"

% X Xk X X X %
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tests, Furthermore, If peace officer appllicants are
requested to take such tests, the law should mandate
that personnel officlals Inform applicants of thelr
right to refuse to submit to polygraph testing.
There should be no effect on applicant status for
refusal to consent to polygraph testing.

THE COMMISSION FURTHER RECOMMENDS that Section 432,2
of the California Labor Code be amended, Presently,
this statute exempts state and local government em-
ployers from Its provisions, Section 432,2 prohibits
empioyers from requiring or demanding that applicants
or employees submit to polygraph testing as a condi-
tion of emplioyment or continued employment, The
blanket exemption of governmental employers from this
provision should be eliminated, The only exempt
positions should be those requiring top security
clearances,

REPORT, page 253,

FINALLY, THE COMM ISSION RECOMMENDS that if any appl |-
cant or employee voluntarily submlts to polygraph
testing, the law should prohibit questioning in cer-
tain highly Iintimate and private areas Including:
religious, labor, sexual, or political activities and
assocliations, Violation of this prohibition should
carry criminal penalties, clvil recovery of actual
damages or $1,000, whichever is greater, and reason-
able attorney fees and costs to any employee who
prevalls in any litigation arising under this stat-
ute,

REPORT, page 254,
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After belng adopted Into law and in effect for a few
years, |f these recommendations do not appear to have
solved the problem of abusive polygraph practices, the
Legislature should consider prohibiting the use of poly-
graph testing under any conditions in employment set-
tings.

B. LAW ENFORCEMENT

Historlically, some of the greatest resistance to REPORT, page 414,
equal employment opportunities for lesblans and gay men
has come from law enforcement employers, The Commission
staff has reviewed the employment practices and policies
of a few local law enforcement agencies In Californla,
While the Chief of Police In San Francisco, both within
his department and publicly, has encouraged lesblans and
gay men who are currently employed as officers to feel
free to acknowledge their status without fear of
repercussions, such has not been the policy in Los
Angeles,
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THE COMMISSION RECOMMENDS that all pollce, sheriff,
and fire departments throughout the state follow the
San Franclsco precedent and officlally make a public
statement to members of these departments that there
will be no repercussions if an employee's sexual
orientation becomes known,

REPORT, page 416,

"NO REPERCUSSIONS RE-
GARDING EMPLOYEES! SEXUAL
OR |ENTAT ION®

® % % X % % X %k X X
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Because many law enforcement employers are unaware of REPORT, page 420,
their legal responsibilities, the Commission belleves
that all employers of peace officers In this state would
benefit from management counselling regarding the Illegal-
Ity of sexua! orientation discrimination both in recruit-
ment and selection, Likewise, all police and sheriff
departments could use assistance In developing instruc-
tion materials and segments of courses about the gay and
lesblan communities to help dispeli the myths and stereo-
types which are still so pervasive within the departments
and which foster the continuity of prejudice,

The California Commission on Peace Officer Standards
and Training (P,0.S.T.) Is “"responsible for the estab-
lishment and maintenance of minimum standards of physi- California, and County Govern-
cal, mental and moral fitness for the recruitment, selec- ments (Berkeley: Contlnuing Edu-
tion, and training of law enforcement offlicers." cation of the Bar, 1977) pages

151-152,

Attorneys'! Directory of Services
and Information: Federal,
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THE COMMISSION RECOMMENDS that the Commission on
Peace Offlcer Standards and Tralning, within Its
establ ished programs, develop minimum standards for
non-discrimination and equal employment opportunity
in recrultment, selectlion, and education by law en-

*

#

. REPORT, page 421,
*

*

*

*  forcement employers In the area of sexual orlentation
*

*

*

*

*

*

*

*

"P,0.5.T. STANDARDS FOR
EQUAL EMPLOYMENT OPPOR-
TUNITY®

discrimination, These standards should be dissseml-
nated to all law enforcement employers In this state
at the earlilest possible opportunity, Finally, on-
going audits conducted by P,0S.T. should include an
examination of compliance wlith constitutional and
statutory sexual orientation discrimination laws,

LR BE K BE B NE R BK SR BE K BE B 2R BE Bk R BE BE BE R R BE S R N R J

*

Since sheriff departments are operated within the REPORT, page 421,

personnel system of counties, the County Personnel Ad-
ministrators Association of California could provide
assistance to Its members In the form of educational
programs and materials as well as professional counsel-
Ings, The Local Government Services Division of the State
Personnel Board plays an Important role within thls or-
ganization,
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THE COMMISSION RECOMMENDS that the SPB, through its
Local Government Services Divislion, develop or cause
to be developed educational and counseling materials
to assist county personne! admlinlstrators In under-
standing and meeting their lega! and moral obliga-
tlons to Include “sexual orientation® within thelr
existing equal employment opportunity programs,

THE COMMISSION FURTHER RECOMMENDS that clty attor-
neys, county counsels, and district attorneys
throughout the state famlilarize themselves wlth
formal legal opinlons on the subject of sexual orl-
entation discrimination in government and private
employment, such as Gay Law Students Assoclation V.
Paclfic Telephone Co, (1979) 24 Cal.3d 458 and 63
Ops, Cal, Atty, Gen, 583 (1980), Then city and
county personnel administrators should be advised of
thelr current legal oblligations not to discriminate
on the basis of sexual orientation, A policy state-
ment should also be developed and distributed to
deputy district attorneys regarding investigation and
prosecution of complaints alleging violation of sec-
tions 1101 and 1102 of the Labor Code, which sections
prohibit discrimination by private employers by rea-
son of an employee's political activity, Including
being openly gay at work,
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C. TEACHERS 1IN PUBLIC SCHOOLS

The legal obligation, in public school teacher em-
ployment practices, not to discriminate on the basis of
sexual orlentation, Iis based upon constitutional provi-
sions dealing with privacy and equal protection as well
as various government code sectlons,

Schooi boards In cities such as Palo Alto, Santa
Barbara, and San Francisco have adopted policies which
prohibit such discrimination, Also, the major assocla-
tions and unions for educators have condemned sexual
orientation discrimination against teachers, Including:

* American Federation of Teachers
* United Federation of Teachers
* Callifornia Federation of Teachers

* Natlonal Education Association

* National Council of Teachers of Engllish
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REPORT, page 421,

#SPB TRAINING FOR COUNTY
PERSONNEL OFF ICERS"

WEDUCATION OF LOCAL GOV~
ERNMENT ATTORNEYS"

REPORT, page 422,

Gay Law Students Association v,

Pacific Telephone (1979) 24

Cal,3d 458,

Mendenhall, G,, "Teacher Rights
Approved,”" The Advocate, July 16,
1975,

-
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THE COMMISSION RECOMMENDS that the State Board of
Education and the Superintendent of Pubiic Instruc-
tion send notification to ail local school districts
throughout the state reminding them that sexual ori-
entation discrimination in employment is iilegal and
requesting them to update their equal employment
opportunity policy statements accordingly.

REPORT, page 423,

UNOTIFY LOCAL DISTRICTS
REGARD ING EMPLOYMENT DIS-
CRIMINAT ION"
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The Commission takes note that the Board of Trustees
of the California State University and Colieges System
and some community colleges have already taken some ac-
tion with respect to non-discrimination on the basis of
soexual orientation,
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THE COMMISSION RECOMMENDS that the Board of Regents
of the University of California, the Trustees of the
California State University System, and the Board of
Governors of the California Community Colleges should
each review the nondiscrimination policies within
their respective systems for both admissions and
employment practices to ensure that “sexual orienta-
tion" has been added as a protected classification,
Equal employment opportunity personnel within each
system should receive training on sexual orientation
discrimination within ongolng training programs,
College placement services should require empioyers
to certify that they do not engage in sexuai orlenta-
tion discrimination,

REPORT, page 422,

"UPDATE OF COLLEGE/-
UNIVERSITY EMPLOYMENT
POLICIES"
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Public school teachers In California must be creden- Morrison v, State Board of Educa-
tialed by the Commission on Teacher Preparation and Li- +ion (Cal, 1969) 461 pgd_'375.
censing, According to the Caiifornia Supreme Court, a -
teacher's homosexuality, In itself, may not form the
basis for revoking a teaching credential, Other profes-
sional licensing agencies in California have issued pol-
icy statements that "publicly affirmed homosexuality does
not in itself preclude a person otherwise qualified from"
obtaining a professional license, '
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REPORT, page 423,
THE COMM ISSION RECOMMENDS that the Committee of Cre-

*

*

*

*¥ dentials of theCalifornia Commission for Teacher “NON-D ISCRIM INAT 1ON

*  Preparation and Llcensing issue a poilcy statement STATEMENT FROM CREDENT IALS
*  that publicly-affirmed homosexuality will be treated COMMITTEE™
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* the same as pubiiciy-affirmed heterosexuality for
*  purposes of denying, suspending, or revoking a teach-
* ing credential.
*
*
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D. PRIVATE SECTOR -

While employers in the private sector have more lati-

tude In their employment practices than do government

employers, they are still subject to a variety of re-
strictions that protect empioyee privacy, including:

(1) common law privacy protection;

(2) article 1, section | of the state
Constitution;

(3) state legislation prohiblting certain
types of employment discrimination;

(4) state legislation prohibiting the
collection of certaln Information about em-
ployees or applicants;

(5) sexual harassment legislation and
adm Inistrative regulations; and

(6) state legislation protecting employees
from other forms of privacy infringements,

Some citlies, such as Los Angeles and San Franclsco,
have ordinances which make it illegal for a private
employer to discrimlinate on the basis of sexual orienta-
tion, Any applicant or employee who suffers from such
discrimlination has a private cause of action against the
employer and can bring suit in court alieging a violation
of such an ordinance,

Employers who engage In such discrimlination In munl-
clpaiities which do not have such an ordinance may stili
be llable under the law, A memo issued on June 13, 1979,
by the State Labor Commissioner to those working iIn
branch offices throughout the state underscored that
criminal sanctions may be Imposed against private em-
ployers who discriminate against openly gay employees:

In a recent Supreme Court declslon ., »
the court decided that homosexuals may assert
a cause of action agalnst an employer for
violation of Labor Code Sections 1101 or 1102,
alleging they were discrimlinated against be-
cause of thelr being ‘manlfest" homosexuals or
persons making "an issue of their homosexual-
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REPORT, page 247,

REPORT, page 424,

For example, see Los Angeles
Munlicipal Code, Ch, 1V, Art, 4,
Sec, 49,70 ot seq,

REPORT, page 424,
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Ity In Its oplinlon, the court states, "The
struggle of the homosexual community for equal
rights, particularly In the fleld of employ-
ment, must be recognlzed as a polltical ac-
tivity,®

o o o« Note that the remedy for violation
Is criminal prosecution,

Sexual orlentation discrimination by private em-
ployers may also constitute a violation of the right of
privacy In the state Constitution, A number of court
declslons have held that an Indlviduai'’s sexual orlenta-
tion is presumptively unrelated to fitness for a jJob;
thus, such informatlon is "unnecessary,” One of the
principal mischiefs that was to be addressed by the 1972
Privacy Amendment adopted by the voters was to curb the .
overbroad collectlon and retention of unnecessary per- White v, Davis (1975) 13 Cal.3d

sonal Information by government and business interests, 751, 7176,
Finally, Interrogations of applicants or employees Prosser, Torts (3rd Ed., 1964)
about thelr sexual orlentation may constitute a violation Section 112, page 832,
of the common law tort of privacy, being an Intrusion
Into their private affairs,
Protection against sexual orientation discrimination REPORT, page 425,

In private employment is also being achieved through
voluntary methods, Some private employers have announced
that they do not discriminate on the basis of sexual
orlentation; some have disseminated their policles In
company publications, such as personnel manuals and com-
pany newsletters, The following companies, among others,
have used this approach:

ABC Carnation Company Oscar Mayer Co,
American Express Adolph Coors J.C. Penney
American Motors Flrestone Tire Pitney Bowes
Anheuser Busch General Electric Rockwell Internat'l
Avon Products Glbralter Savings Schiltz Brewing Co.
Bank of America Honeywel | Sears

Beli & Howell INA Corp, Standard Oil of CA
Bendlx Johnson & Johnson TRW

CBS Metropolitan Life United Airlines

In the process of collective bargaining, some em-
ployers are now being faced with unlon demands to include
wsgxual orientation" In the non-discrimination agreement,
This method is proving to be another source of protection
agalinst sexual orlentation discrimination in empioyment,

Both employers and empioyees would beneflt from leg-

islation creating a uniform statewide pollcy on sexual
orientation discrimination In private empioyment,
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*
*
*  THE COMMISSION RECOMMENDS that the Legisiature amend
*  the Fair Employment Practices Act to Include “"sexual
*  orlentation" among those categories of discrimination
*  gpecifically prohibited by law,

*

*
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Privacy In private-sector employment Is an area de-
serving of focused and long-range study, not only because
of the number of problems that exists, but also because
of the complexity of the problems and because of the
competing and often valid interests of empioyers,
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THE COMM ISSION RECOMMENDS that the Labor Comm issioner
establish a 12-month Task Force on Private-Sector
Employment Privacy, The purpose of this Task Force,
composed of a cross-section of busliness and iabor
representatives, would be to ldentify recurring inva-
slons of employee privacy, to present legal provi-
slons which protect employee privacy, and to make
recommendations for legislative or administrative
actions that are necessary to further protect the
privacy rights of private-sector employees, This
Task Force should be created In early 1983 and should
report its findings and recommendations to the state
Labor Commisslioner in early 1984, In turn, the Labor
Comm Issioner should make recommendations to the Leg-
islature based upon the report of this Task Force,

*
*

*

*

*

»

*

*

*

*

*

*

*

*

*

*

*

*

* THE COMMISSION FURTHER RECOMMENDS that the Legisla-
*  ture add a chapter to the Callfornia Labor Code that
*  would prohibit an employer from:
*

*

*

*

*

*

*

*

*

*

*

#*

*

*

*

*

*

*

(a) soliclting or requiring the divuigence
of any information about an employee's (or
prospective employee's) private |ife that has
not been demonstrated by the employer to be
necessary to the performance of the job;

(b) using any Information acquired about
an employee's (or prospective employee's)
private iife that has not been demonstrated
by the employer to be necessary to the perfor-
mance of the Jjob, to Influence any decislon
regarding the hiring, placement, promotion,
assignment, or termination of the employee;

(c) subjecting an employee to harassment

or interrogation on the basis of information
acquired about the employee's private life
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REPORT, page 426,

WAMEND FAIR EMPLOYMENT
PRACTICES ACT"

REPORT, page 254,

“"CREATE LABOR COMM ISSIONER
TASK FORCE™

REPORT, page 255,

WAMEND LABOR CODE TO PRO-
TECT PRIVACY® S
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that has not been demonstrated to be necessary
to the performance of the job,

x % X %

E. MONITORING/IMPLEMENT ING EXISTING LAW

Since 1975, the United States Civil Service Commis-
sion has evaluated the suitability of Individuals for
federal employment based upon "fltness" or “merit+" rather
than allowing excluslons solely because a person Is a
homosexual or has engaged In homosexual acts,

The Civil Service Reform Act of 1978 further "“prohib-
its any employee who has authority to take personnel
actlons from discriminating for or against an employee or
applicant for employment on the basis of conduct which
does not adversely affect elther the employee's own Job
performance or the performance of others.

In 1980, the federal Office of Personnel Management
(OPM) Issued a directive Intended to advise and educate
agency heads of the policy of OPM regarding the Civil
Service Reform Act's effect on privacy and sexual orien-
tation:

The privacy and constitutional rights of
applicants and employees are to be protected.
Thus, applicants and employees are to be pro-
tected agalnst inquiries into, or actlon based
on, non-Job-related conduct, such as reli-
glous, community, or soclal affillations, or
sexual orientation, An appilicant or employee
Is also to be protected against any infringe-
ment of due process, self-Incrimination or
other constitutional rights,

The Department of Defense and the federal military
are not affected by the reforms mentioned above, although
courts in recent years have not been unanimous in their
treatment of dlischarge proceedings based solely on homo-
sexual status or tendencies (as opposed to conduct).

In Callfornia, until 1979, there was no state agency
speciflically charged with the responsibillity to Investi-
gate and remedy complaints alleging discrimination based
upon sexual orientation, Simliarly, there was no clear-
cut legal authority glving lesblans and gay men a private
cause of action against the state If It discriminated.

On April 4, 1979, Governor Edmund G, Brown Jr., Issued
an executive order prohiblting sexual orlentation
discrimination In state employment, This landmark order
stated:
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Middendorf, cited above.

REPORT, page 392.

Executive Order B=54-79 (Aprili 4,
1979),
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WHEREAS, Article | of the Californla Con-
stitution guasrantees the inalienable right of
privacy for all people which must be vigor-
ousiy enforced; and

WHEREAS, government must not single out
sexual minorities for harassment or recognlze
sexual orientation as a basls for discrimina-
tion; and

WHEREAS, California must expand Iits in-
vestment in human capital by enllsting the
talents of all members of society;

NOW, THEREFORE, |, Edmund G, Brown Jr,,
Governor of the State of Californla, by virtue
of the power and authority vested in me by the
Constitution and statutes of the State of
California, do hereby issue thls order to
become ef fective immediately:

The agencles, departments, boards, and
commissions within the Executive Branch of
state government under the Jurisdictlion of the
Governor shall not discriminate In state em-
ployment against any indlvidual based solely
upon the individual's sexuval preference, Any
allieged acts of discrimination in violation of
this directive shall be reported to the State
Personnel Board for resolution,

Within months after the executive order was signed, Gay Law Students Assoclation,
Californla's Supreme Court and Attorney General had cited above; 63 OpsLalAtfyGen.
Issued opinions which confirmed and supported the anti- 583 (1980),
discrimination of the Governor,

The implementation agency for the non-discrimination

poilcy of the state is the State Personnel Board, Slince REPORT, page 398.
sexual orlentation discrimination has been desmed to be
warbltrary discrimination," and vioclative of merit prin-
ciples embodied In the state Constitution and state civli
service laws, it is also appropriate for the SPB to have
Jurisdiction because of its constlitutional mandate to
oversee civil service,

Cal, Const., Art, Vii, Sec, 3(a),

The Commlisslon's recommendations which foliow may
overlap to some extent the provisions in the SPB's Imple- igg _4SOF:,B Memo at REPORT, pages
mentation memo which is set forth in full In the Report °
of the Commlission, In those cases, the purpose of the
recommendation Is to provide support and, in some
aspects, practical assistance to the Board,
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THE COMMISSiON RECOMMENDS that the Executlve Officer
of the State Personnel Board issue a new memorandum
to YAll State Agencles and Employee Organizations™
fully explaining all legal bases of protection a-
gainst such discrimination, Such a memo Is evidently
a part of the present plan of Implementation, and the
Commisslion refers the Executive Officer to the sum-
mary of the legal bases found by the Commission,
below,
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SUMMARY OF LAW GOVERNING
SEXUAL ORIENTATION DISCRIMINATION
IN STATE EMPLOYMENT

(1) Articie VII, §1(b) of the state Constitution
[civii servicel: merit system employers must not
discriminate against any applicant or employes on account
of his or her sexual orientation;

(2) Articie I, §1 of the state Constitution I[right of
privacyl: state agencies must refrain from prying into
the sexual orientation of applicants or employees and
must refrain from sharing or using sexual orientation
information in a manner which may have an adverse Impact
on an applicant or employee;

(3) Article |, §7 of the state Constitution [equal
protection]l: state agencles must afford equality of
opportunity to lesblans and gay men on the same terms as
opportunities and benefits are afforded to applicants or
employees with a heterosexual orientation;

(4) State Civil Service Statutes [such as Government
Code §18500 et seq.): state agencies governed by these
statutes must not discriminate on the basis of the sexual
orientation of applicants or employées;

(5) Government Code §3201 et seq. [political activi-
ties]l: state agencies must refrain from pressuring em-
ployees to remain "in the closet" or discriminating a-
gainst those who identify themselves as lesblans and gay
men or who are involved Iin gay-rights activities;

(6) Fourteenth Amendment to the United States Consti-
tutlon lequal protection and due process): government
agencies may not engage In Invidious discrimination a-
galnst persons of one sexual orlentatlion and must refrain
from taking arblitrary action against employees or appli-
cants; and
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63 Ops.Cal ,Atty.Gen, 583 (1980),
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(7) Executive Order B-54-79, as construed by the
California Attorney General,

L2 B BE B BE R BN Bk B BE BE BE R B NE BE B BE BE K B BE B BE BE 3R BN 1

THE COMMISSION RECOMMENDS that the State Personnel
Board establish a systematic procedure for monitoring
and auditing departmental complliance with non-dis~
crimination policles, After the Executive Officer
sends out a revised memo explaining all bases for
legal protection for the sexual orlentation classifi-
cation, departments should be advised that audits
wili requlre proof: (1) that "sexual orientation"
has been added to non-discrimination policies wherev-
er they appear in departmental |iterature; and (2) of
the dates, circumstances, and methods which have been
employed to inform personnel of the nature of sexual
orientation discrimination and ali legal bases under
which it is prohibited, An audit of every department
under the Jjurisdiction of the State Personnel Board
.should be completed within one year,

%X K K % % ok %k k K K X X K K X %k kK X %k %
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Pians of Implementation depend to a large extent on
the allocetion of human resources to deveiop and monitor
programs both inside and outside of the State Personnei
Board, Presently, one person Is assigned sexual
orientation duties one-quarter time within the SPB, This
is Insufficlient and has created frustration, delays,
oversights, and many deficiencies in Implementation,
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. THE COMMISSION RECOMMENDS that & person at the man-
ager level be assigned to coordinate, on a full-time
basis, implementation and monitoring of the Board's
constitutional and statutory duties with respect to
sexual orientation discrimination, and that, begin-
ning with the 1983-1984 budget year, the Legislature
provide funding for such a position,

*® %k % Xk Xk ¥k Xk Xk Xk Xk %

*
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I+ is also apparent to the Commlission that recent
changes in state law have not filtered down to ali local
government officlals throughout the state, Some munici-
palitles are either unaware of their obligations under
present law or simply choose to ignore them,
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*

*#  THE COMMISSION RECOMMENDS that the Chalr of the Local
*  Government Committee of the California State Senate
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63 Ops,Cal,.Atty.Gen, 583 (1980),

REPORT, page 408,

"SPB MONITORING/AUDITING
ALL STATE AGENCIES"

REPORT, page 408,

WAUTHORIZE FUNDING FOR
FULL-TIME SPB POSITION"
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request from the Callfornla Attorney General a formal
written oplinion stating whether sexual orlentation
discrimination by local government employers s pres-
ently illegal and, If so, setting forth the consti-
tutional and statutory provislons under which local
government employers are prohlblted from discriminat-
Ing on the basls of sexual orientation, It Is
further recommended that after such an oplinion is
obtained, the local Government Committee transmlit
coples of this legal opinion to city attorneys, coun-
ty counsels, and local government personnel officers,
This would be a constructive and positive way to
eliminate some of the discrimination which is a prod-
uctof ignoranceofthelaw,

REPORT, page 412,

WATTORNEY GENERAL OPINION
ON DISCRIMINATION®
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The Comm Ission also bel leves that self-enforcement by
local government employers or, ultimately, judiclal
enforcement when victims have enough resources to use the
courts, are inadequate remedies, No other minority group
has been expected to "fight city hall* by itself, Raclal
and ethnic minorities, women, elderly, disabled, and
other groups have the services of the state Department of
Fair Employment and Housing to Investigate and remedy
discrimination against its members,
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THE COMMISSION RECOMMENDS that the Legislature au-
thorize the Department of Falr Employment and Houslng
to Investigate, conciliate, and remedy complaints
which allege that local government employers have
engaged in sexual orientation discrimination against
employees or Job applicants wlth respect to hiring,
dismissal, or any other term or condltion of employ-
ment, To accomplish this purpose, leglslation should
be enacted to add "sexual orlentation® to the Failr
Employment and Housing Act,

REPORT, page 412,

UWAMEND FAIR EMPLOYMENT AND
HOUSING ACT™

*x % % % % % %X %X % % % X %X X
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There Is also a tremendous lack of information as to
the level of compliance by local government employers
with non-discrimination laws, With respect to each of
6,000 municipalities, a numbsr of questions shouid be
answered:

* |s the employer aware that sexual orlen-
tation discrimination Is presently illegal
under state law?

* Has the employer up-dated its non-dis=~
crimination policy In all relevant departmen-
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tal' employment documents and |iterature to
reflect non-discrimination on the basis of
sexual orientation?

* Have personnel officers, equal employ-
ment opportunity offlicers, affirmative action
officers, and supervisory personnel in each
department within the municlipality received
training regarding sexual orlientation dis-
crimination?

* Have pre-employment forms, question-
naires, and oral interviews eliminated direct
or indlrect questions relating to sexual ori-
entation or “Yhomosexual tendencies"?

* Have clivil service rules eliminated
homosexuality as a disqualifying employment
factor?
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THE COMM|SSION RECOMMENDS that the Local Government
Committee of the California State Senate conduct or
cause to be conducted a survey of local government
employers in California to determine the answers to
the questions |isted above, The Local Government

*
*
. REPORT, page 413,
*
*
*
Committee should devise a method to fund the survey *
*
*
*
*
*
*
*

“CONDUCT LOCAL GOVERNMENT
SURVEY ON COMPLIANCE"

and might consider delegating the responsiblility for
oversight of the project to the State Personnel
Board, Local Government Services Division, A report
containing survey results and an analysis should be
published by the Legislature,
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Xll, Housing

A. AMENDING/IMPLEMENTING EXISTING LAW

The practice of discriminating because of race, col-
or, rellgion, sex, marital status, national origin, or REPORT, page 427,
ancestry, In housing accommodations has been deciared to
be against public poiicy and in violatlon of California Marina Point, Ltd, v. Wolfson
fair housing law (formerly caliled the Rumford Falr (1982) 30 Cal.3d 721,
Housing Act and now contained in the Falir Employment and
Housing Act) as well as the Unruh Civil Rights Act,
Although only certain categorles are actually enumerated
in each act, the Unruh Act has been heid actually to
cover all arbitrary discrimination, the expliicit speci-
ficatlon being merely "illustrative

The California Department of Falr Empioyment and
Housing Is charged with the responsibiliity to enforce the
present law, If It Is determined that the law has been
violated, certaln remedles may be available, Including,
but not limited to, the sale or rental of the housing
accommodations and payment of actual and punitive dam-
ages under the fair housing law, and processing and
conciliation of complalnts under the Unruh Act,

I+ has not besen publicized, and it would be difflcult
for a layperson to ascertain, that the D,F.E.H, Is em-
powered to handle housing complialnts alleglng sexual
orlentation discrimination or that the iaw covers such
discrimination under Unruh Act jurisdiction,
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THE COMM ISSION RECOMMENDS that the followlng actions
be taken to ensure fair housing practices for les- REPORT, page 431,
bians and gay men:

(1) a leglsiative amendment of the Unruh Civil Rights
Act and Rumford Fair Housing Act, [Isting “sexual
orientation® with other enumerated bases of dis-
crimination which are prohibited;

YADD 'SEXUAL ORIENTATION!
TO HOUSING LAWS®

(2) a technical amendment to the Unruh Civil Rights
Act, indicating that the Department of Fair Em-
ployment and Housing has jurlisdiction to receive
complaints alleging vioiations under that Act;

"INDICATE AGENCY JURISDIC-
TION IN UNRUH ACT®

(3) an Immediate update by the Department of Falr
Empioyment and Housing of the |iterature that it
disseminates to the public, to indlcate clearly
that the Department has jurisdictlion to investi-
gate housing cases alleging sexual orientation
discrimination; and

"UPDATE D.,F.EH. LITERA-
TURE"Y

*® %k % Xk Xk X % Xk Xk % k% ¥ Xk X X% % ¥ ¥ ¥ Xk ¥ %k *x
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(4) that the Housing Unit+ within the Department of
Fair Employment and Housing engage In educational
projects, to Increase community awareness of the
protections already afforded under the Unruh Act

#*

: MEDUCAT IONAL PROJECTS IN
*

* with respect to sexual orientation discrimina-

*

*

#*

D.F,E,H, HOUSING UNIT®

tion.

* X%k X XK X ¥ Xk X
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B. HOUS ING/EMPLOYMENT DISCRIMINATION STUDY

State law authorizes the Fair Employment and Housling
Commission to create advisory counclls to study discrimi- Labor Code Section 1418(g).
nation in any field of human relationshlps,
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THE COMMISSION RECOMMENDS that the Falr Employment
and Housing Commission establish a statewide Advisory
Counclil on Sexual Orlientation Discrimination, Its
mandate should be to study the causes and manifesta-
tlons of sexual orlentation discrimination In
California, especlally as It occurs In the areas of

*
*

*

: REPORT, page 432,
*

*

#*

* employment and housing, That Councli periodically

*

*

*

#*

*

*

*

“CREATE ADVISORY COUNCIL
ON SEXUAL ORIENTATION DIS~
CRIMINATION®

should advise the Fair Employment and Housing Commis-
sion on the status of such discrimination and could
recommend administrative and legisiative actions to
further the policy of this state to eliminate such
discrimination,

%k X X Xk Xk %k Xk XK %k XKk Xk Xk Xk XK XK X

L EE BE BE BE BE BE BE BE BE BE BE R K BE R BE BE BE R R R NE BE BE BE BE N AR

C. PROTECTION FOR RENTERS WITH CHILDREN

A recent California Supeme Court decision prohibits
discrimination by landlords against renters with chil- Marina Point, Ltd. v. Wolfson,
dren, Notwithstanding this judiclal precedent, as a mat- cited above,.
ter of setting priorities, the Department of Falr Empioy~
ment and Housing has directed Its staff not to accept
cases Involving such discrimination, Discrimination
against persons who choose to raise children not only
constitutes arbitrary discrimination within the meaning
of varlous civil rights statutes, but also infringes on
decislional privacy rights protected by Article 1, Section
1 of the California Constitution,
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*
*

*  THE COMM 1SS ION RECOMMENDS that the Department of Falr.
* Employment and Housing Include housing cases involv=~
*
*
*
*

*
*
*
* REPORT, page 432,
Ing discrimination against renters with chlidren * .
* "EXERCISE JURISDICTION 1IN
: RENTERS =W TH-CH | LDREN

CASES™

within 1ts list of “priorlties”

LB B R BE BE BE BE BE BE BE SR BK BE BE BE BE K BE Bk BE NE R N N K BK SR R J

12/82 Page 84



EXECUTIVE SUMMARY

X,
A, CREDIT

The California Leglislature has enacted a number of
statutes protecting personal privacy in various financial
transactions, Under the Consumer Cred|t Reporting Agen-
cies Act, consumers have a right to inspect any files or
records about them maintained by such an agency, If
information is inaccurate, the consumer has a right to
have corrections made, Users of credit reports from
these agencies must notify a consumer if an adverse
decislon pertaining to that consumer is based in whole or
part on such a report,

The Civil Code also gives consumers who are the
subjects of Investigations conducted by investigative
consumer reporting agencies a right to inspect all flles
and records maintained by the agency about them,

The Commission's study has revealed that existing
legal provisions protecting consumers against loss of
privacy are Inadequate.
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THE COMMISSION RECOMMENDS that the Legislature amend
the Consumer Credit Reporting Agencies Act to accom-
plish the following objectives: (1) the definition
of "legitimate business need" be narrowed to include
only "consumer-initiated transactions'; and (2) con-
sumer credit bureaus that maintain computerized con-
sumer credit files be required to obtain a special
permit to do business in California, and that such
permits be issued or renewed by the California De-
partment of Consumer Affairs only fo credit bureaus
that conduct certified annual audits of data security
systems, proving that their systems record the
date, time, and identification of anyone gaining ac-
cess to computerized credit flles,
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The Commission is troubled by the fact that tenant
reporting services are not presently covered by the Con-
sumer Credit Reporting Agencies Act and that present law
does not adequateiy protect millions of California rent-
ers from the abusive Information practices of some of
these reporting services,
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* THE COMMISSION RECOMMENDS that the Legislature enact
* legislation to subject renter reporting services to
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1, page 3; 12 Loyola of L.A. Law
Rev, 301 (1979),
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the protections contained in the California Consumer
Credit Reporting Agencies Act, Accuracy of informa-
tion, fair notice procedures, consumer access to
records, and purging of adverse Iinformation after a
reasonable period of time should all be included in
any future legislative efforts on behalf of the pri-
vacy rights of tenants,

x Xk %k X X X X X X
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Several other statutes reguiate the area of financial
privacy, Customer |ists of telephone answering services
and employment agencies are protected as trade secrets,
The willful betrayal of a professional secret by a physl-
cian constitutes unprofessional conduct, which may result
Iin discipline being imposed by the Board of Medical
Examiners, Private trust companies may rot disclose
information concerning the administration of any private
trust confided to them, Credit may not be denied to
anyone on the basis of marital status. Bookkeeping ser-
vices may not disclose the content of any records or
information to anyone other than the person or entity who
is the subject of the record. Finally, the California
Right to Finanacial Privacy Act sets forth the procedures
and policies for government access to client records
maintained by financial Institutions,

B. INSURANCE

The Insurance Information and Prlivacy Protection Act
"became law as of October 1, 1981, and is scheduled to
explire in 1989, The remedies provided by this Act are
both exclusive and rather limited. Lawsuits based upon
defamation, invasion of privacy, or negligence for wrong-
ful disclosures, are specifically prohibited. I|f an
insurance entity falls to comply with those sections of
the Act that provide guldelines for access to records,
correction of records, or adverse underwriting decisions,
the aggrieved consumer has only two non-monetary
remedies: (1) complain to the Insurance Commissioner, or
(2) seek a court order requiring the company to comply
with the law, |f an insurance entity violates the sec-
tion on unauthorized disclosures, the person harmed may
recover only actual damages for the violation,
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*

*

*  THE COMMISSION RECOMMENDS that the California Legis=-
* lature amend section 791,20 of the l|nsurance Code to
* provide for damages when Insurance entities violate
* +he rights of consumers to gain access to their
*  records, to correct or amend Inaccurate records, and
* to obtain an expianation for adverse underwriting
*

decisions, Each violation of these particular rights
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REPORT, page 260,
YREGULATE RENTER REPORTING
SERVICES"
Bus, and Prof, Code Sections
16606, 16607,

Bus, and Prof, Code Section 2379,
Financial Code Section 1582,

Civil
seq,

Code Section 1812,30 et

Civil Code Sections 1799, 1799.1,

Gov. Code Section 7460 et seq.

REPORT, page 263.

Insurance Code Section 791 et
s6q.

REPORT, page 267,

"{NCREASE DAMAGES FOR VIO-
LATION OF LAWS"
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should carry a minimum penalty of $1,000 or the
amount of actual damages suffered, whichever Is
greater.

THE COMM [SS1ON FURTHER RECOMMENQS that the Callfornia
Laglslature amend section 791,20¢(b) of the !insurance
Code to provide for a minimum penalty of $1,000 or
actual damages, whichever is greater, for unau-
therized dlsclosures of personal [nformatlon,
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Communications with persons In the Insurance Comm([s-
sloner's offlce regarding any fact concerning the helder
of, or appllicant for, a certiflcate or license Issued
under the Insurance Code, are deemed to be made In offli-
clal confldence, This statute affords some privacy pro-
tection to persons cooperating wlth the Commissloner In
tnvestigations pertalning to buslnesses that must hold
certiflcates or 1lcaenses under the [nsurance Code,

Insurance Code Sectlon 12919,

Persons or flpancial institutions that iend money for
real property transactlons usually have a benefliclal
Interest in flire or casualty insurance pclicles on the
subject property., As a result, the lending Institution
galins possessfon of personal Information about the bor-
rower, Section 770,1 of the !nsurance Code prohibits the
lender from sharing such persenal information with busi-
nesses that may desire to solicit the owner to purchase
addltional or substitute insurance coverage on the preop-
erty if the borrower has flled a statement with the
lender prohlblting the sharing of such Information, The
Commission finds the intent of this provision to be
laudable but the protection to be Inadequate.

REPORT, page 267,
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THE COMMISSION RECOMMENDS that Sectlion 770,1 of the
Insurance Code be amended to prohiblt lenders from
sharing wlth third parties any personal I[nformatlion
about borrowers that lenders obtaln from the bor—
rowers' Insurance pollcles, unless |enders have spe-
clflcaliy sought and obtained authorlzation from the
borrowers for such dlisclosure. Present laws au-—

*
*
*»
»
» REPORT, page 268,
*
*»
#*
*»
thorize disclosure unless the borrower takes afflirma- »
»
*
»
¥
%
*
»
*»
*

WAMEND [INSURANCE CODE TO
PROYIDE STRICTER LIMITS ON
LENDERS™

tive actlon to flle a prehlblitory statement, The
proposed amendment would reverse thls and prohibit
such dlsclosure unless the lender takes afflrmative
steps to notlfy the borrower of the I[ntended discle-
sure and glves the borrower a genulne oppertunlty to
authorlze or refuse to allow this type of a dlsclo-
sure,
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C. ELECTRONIC FUND TRANSFERS

Because such systems necessarlly Involve central
computers with links to and between merchants and banks,
with access to bank customers' flnanclal and other per-
sonal Information, as well as Informatlion regarding what
one Is purchasing and from whom, electronlic fund transfer
systems pose a serlous threat to the personal privacy of
consumers,

As such systems become more prevalent, the need for
protectlon becomes more critical, and such protection
should minimally Include:

(1) strict ilcensing of EFTS data banks,
requiring the tightest control possible on
access;

(2) outlawlng of bifurcation and "piggy-
backing” so as to minlmlze the data base,
elimlinating the detalls of transactlions; and

(3) requiring full disclosure to the cus-
tomers of the privacy risks in uslng an EFTS,
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THE COMM ISSION RECOMMENDS that the Calltornia Leglis-
lature take Iimmediate actlon to protect Californians
agalnst the threat to privacy that these systems
pose, Furthermore, the Commlission recommends that
the minimum safeguards ocutlined above be incorporated
into such protective legislation,
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X1¥., Family Matters

A, DEFINING FAMILY

Raecent Supreme Court declslons have recognized that
the term "fam!ly" actually encompasses a wlde diversity
of relationships for the people of thls state:

REPORT, pages 125-127,

Inre Cummlings {1982) 30 Cal.3d

The definltion of a "family" in our socle- 870, 874-875,

ty has undergone some change in recent years,
it has come to mean something far broader than
only those [ndlvliduals who are unlted In for-
mal marrlage, Many Individuals are united by
ties as strong as those that unlte traditional
blood, marrlage and adoptive famlliaes,
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THE COMMISSION RECOMMENDS that the Callfornlia ‘Legls=
lature enact procedures allowing members of

Callfornla's "alternatlive famllles" (persons who are
domiclled [n the same household and who consider
themselves to be a family unit, regardless of whether
they are related by blood, marrlage, or adopticn)
offlclally to declare thelr famlly status. A docu-

»

»*

»

" REPORT, page 127.
]

L]

L]

*

*

¥ ment evidencing such officlal declaration should be
*

*

]

*

»

*

L]

»*

UDECLARATION CF FAMILY
STATUSH

producad so that all Callfornians who are members of
families can equitably share state and local re-
sources, Such procedures would assist all family
members topartlclpate in bensefit programs such as
omployment programs offering medical, dental, or
other benefits to members of an employeels family.

x ¥ ¥ X X X X ¥ ¥ X Xk ¥ ¥ ¥k X x ¥
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B, TAXES

The state Controller recently commlissioned a consult-
ant to study the area of Inheritance taxation and alter-
nata families, The resulting report recommended that the
"Contraol ler!'s office take a leadershlp role In lnvesti-
gating how these changes [In the make-up of famlitlies and
houssholds] affect the whole area of taxes and taxation.!
Tha specific recommendation was for a “"speclal commission
to investigate the matter of taxes and soclal change with
the objective of achleving an equltable tax structure
that meets the needs of our changling times.!

Supplement Four, 'ranscript of
Public Hearings,” pages SfF/44 -
SF/48,

Foster, J., "The Callfornia In-
heritance Tax and Alternative
Relatlonships," July 13, 1981,
prepared at the request of Con-
troller Kenneth Cory,
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REPORT, page 295,

propose teglslatlion to rectlfy the inequltles ldenti-
fied In the report entltled "Callfornia Tax Laws and

* ¥ X XK ¥

*
*
* THE COMMISSION RECOMMENDS that the state Controller
*
*

MAMEND TAX LAWS FOR
ALTERNATE FAMILIES"
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Alternate Famllles,” Thls report may be found In the
Supplements to the Commlssion's Report,

THE COMMISSION FURTHER RECOMMENDS that the Leglsla-
ture amend Sectlon 17044 of the Revenue and Taxatlon
Cods 50 as to delete subdivision (a), The result of
such an amendment would be that a tfaxpayer wlth a
recognlzed dependent could fils a state Income tax
return as "head of housaehol!ld" whether or not the
taxpayer and the dependent are related by blood,
marrlage, or adoption.

* ® ok wm ok K Ok ® K K K K X
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Co. FAMILY PLANNING

Various departments wlthlin the Ewscutlve Branch of REPORT, page 295,
state government have lIssued guldeiines, rules, reguie-
tions, or policy statements with respect to personal
privacy protection. For example, the Advisory Board to
the Offlce of Family Planning adopted a resciution at its
meeting In San Dlego on March 5, 1981, supporting the
saxual privacy rights of teenagers, The Advisory Board
expressed opposition to the proposed regulation of +the
Secretary of the United Statss Department of Health and
Human Services that would requlre any state, local, or
private agency operating wlith federal funds to notltfy the
parents of teenagers before providing Information or
services for family planning, The Commlssicn subse-
quentty received a2 letter from the Director of
Calltornia's Department of Heal+h Services asklng thls
Commission to cppose the ragulation,

Fam[ly planning infermaticon and declslons, especially REPORT, page 296,
pertaining ¥o contraceptlion and abortion, are protectad
by the right of privacy In both the state and federal
Constitutfons, Teenagers do not forfelt their constitu-
tlonal rights mersly becauss of their mlnorlty status.
Some parents are already Invelved In ongolng dlalogues
wlth their teenagers on the subject of famlily planning.
For these ¥Teens the notice requirement [rposed by federal
regulations will not have an edverse Impact, But many
adolescents live under conditions in which their sexual=
ity Is a subJect for nelthar discussion nor expression.
The Commission notes that there is a large class of
teanagers whose freedom of cheolce In family planning, for
all practical purposes, wlll be denled by the federal
notlce requirement, While the Commlsslon encourages open
dliscussion on sexuality between teens and thelr parents,
the fact remalns that many parents have created virtually
insurmountable barriers to such a dlialogue. Prasent law
In California provides for confldentiallty for these
teenagers [n matters of family planning, contraception,
and abortlon, should they find such privacy necessary,
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State and local famliy planning agencies should not be
coerced by a federal regulation and Its concomltant
"nower of the federal pursestring” to withdraw prlvacy
rights that have already been extended to teenagers.

The Commission flinds that the Health and Human Ser-
vices Agency regulation requlring parental notiflcation
batore any famlly planning services are provided to teen-
agers {42 C,F,R,, Part 59, sub, a) Is incompatible with
the broad privacy protectlons that teenagers enjoy under
Callfornia's constltutlonal right of privacy.

The Commisslon also flinds that the regulatlion is
inconsistent wlth the President's platform of states'
rights and federalism In that states that, under state
law, have recognlzed privacy rights for teenagers which
are broader than privacy rights afforded under the teder-
al Constitution, should not be compselled to reduce pril-
vacy tor teenagers to the minimal federal standards,
Federal regulations should be revised to allow for the
right of a state in Its wisdom, to give teenagers more
privacy protection than the federal government deems
wise,
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THE COMMISSION RECOMMENDS that thls regulatlon be
elimfnated because it interferes wlth the rights of

»*

"

"

" REPORT, page 296.
* gtates, such as Californla, to be more protective of

»

#

*

"

"PRIVACY AND TEENAGE
FAMILY PLANNING RULES"

the privacy of teenagers than would the federa!l gov-
ernment,
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D, SEX EDUCATION
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THE COMMISSION RECOMMENDS that the Legislature ra-
peal Sectlion 51550 of the Callfornia Educatlion Code,
Thls statute has provisions which treat sex education
dlfferently than any other aspect of the currlcutum
In public shools. The provision of this statute that
prohibits a student from attending sex education
classes |t his or her parent requests non-attendance,

»*

»*

»*

# REPORT, page 297.
E]

E]

E]

#
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» Is particularly offenslve to the student's right to
*

"

*

]

E]

]

]
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Also see Supplement One,
'"Recognizing Sexual Ori-
entation Within the Se-
condary School Curricu-
[um,

learn and constltutes an overly broad Infringement on

the student's freedom of academlc cholce, 'REPEAL SCHMITZ ACT ON SEX

EDUCAT | ON™
THE COMMISSION FURTHER RECOMMENDS +that the state
Department of Education mandate age-appropriate
"Famlly LIfe / Parenting / Sex Educatlion / Human
Relatlons" as a required course for all public pri-
mary and secondary students., The Department of Edu-

"MANDATE SEX EDUCATION®
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cation should establish a permanent Division of
Family Life and Sex Education, with adequate staff
and budget, which wouid have responsibility for cre-
ating educational materials for use in such courses
throughout the state,

X X %X X %k % X
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E. INSTITUTIONALIZED CHILDREN
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*
*

* THE COMMISSION RECOMMENDS that the departments of
*  Mental Health, Corrections, Youth Authority, Social
*  Services, and Developmental Services require adequate
* and appropriate training in human sexuallty and
* gexual orientation for all staff and ancillary per-
* gsonnel who counsel or oversee children and ado-
*  lescents in state operated institutions,

»
*
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XV, Medical and Mental Health

A, PATIENTS' RIGHTS

A summary of the statutes and cases that govern the
area of medical decision-making for adult patients estab-
lishes these guidellnes:

* Absent an emergency, medlcal treatment
may be rendered only with the patient's ®in-

formed® -- that is, after reasonable disclo=-
sure regarding treatment to be used, the
risks, and available alternatlves -- consent,

* In an emergency, a doctor may perform
medical services without obtaining informed
consent from anyone; the law Implies patlent
consent under such circumstances,

* The parent, or, If a “conservator of the
person® has been appointed, such conservator
of an incompetent adult patient has the right
to give informed consent for that adult's
medical treatment,

* |1 a patient Is incompetent or otherwise
unable to give informed consent, a doctor may
proceed with the consent of the "closest
available relative,"

* |f a parent or relative or conservator
Is not avallable, or if the doctor refuses to
proceed with their consent, a relative or
friend or other interested party may be au-
thorized by a superior court to give Informed
consent on behalf of the Incompetent adult
patient,

Californla's new Uniform ODurable Power of Attorney
Act, effective January 1, 1982, gives a principal the
power to appoint an agent who can perform virtually every
act, during the principal's incapacity, that the princi-
pal could perform were he or she not Incompetent, How-
ever, absent a clear legislative statement regarding the
valldity of using a durable power of attorney for medical
declsion-making, some authoritles advise hospitals not to
substitute a power of attorney for the other Informed
consent rules stated above,

An amendment to the Durable Power of Attorney Act Is
needed to clear up any amblguities in present law as to
the legality of a principal's delegating medical deci-
sion-making authority to an agent of his or her cholce,
One public pollicy served thereby Is preserving one's
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right to make one's own medical decision; another Is
one's right to delegate medical decision~making author-
ity; yet another is fostering efficiency and economy in
health care services, Clarification wouid benefit a
number of classes of individuals, including: (1) college
students whose parents live a great dlstance away; (2)
elderly persons who live alone and whose parents are
deceased; (3) unmarried persons who have a "significant
other" who is willing to accept such responsibility; and
(4) a divorced parent who. would like to designate which
one of his or her several children should have primary
responsibility for making such decisions,
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THE COMMISSION RECOMMENDS that the Durable Power of
Attorney Act (Civil Code Sections 2400-2423) be
amended to specify that a durable power of attorney
may be used to delegate medical decision-making au-
thority to an agent of the principal's choice. The
Commission further recommends that such a delegation
pursuant to a durable power of attorney be required
to be witnessed and notarized.

REPORT, page 216,

"AMEND DURABLE POWER OF
ATTORNEY ACT FOR MEDICAL
PURPOSES™"
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For minors, medical decision-making regarding treat-
ment requires the consent of a parent or adult guardian
oexcept when the minor: (1) is married; (2) Is on active
duty with the armed forces; (3) Is seeking medical ser-
vices for prevention of or treatment regarding pregnancy;
(4) has been sexually assaulted; (5) Is over 15 years old
and is financially Independent and living separately from
the parents; or (6) is over 12 years old and (a) an
attending professional believes the minor to present a
serious danger wlthout outpatient mental health services,
(b) a victim of Incest or chiid abuse seeking outpatient
mental health services, (c) seeking dlagnosis or tfreat-
ment for a communicable or sexually transmitted disease,
(d) a victim of rape seeking hospital or surgical or
medical services, and (e) seeking diagnosis or treatment
of a drug or alcohol-related problem, :

REPORT, page 217,

Civil Code Sections 25,6, 25,8,
25,9, 34,5, 34,6, 34,7, 34,8,
34,9, 34,10,

Visiting rights =-- access to the patient by ioved
ones, family, and friends -- seem to be a matter of local
hospital pollicy and not of state law, Hospital policlies
often give preferential visiting status to certaln blood
relatives to the exclusion of others, perhaps demoting
persons who actually have a more Intimate association
with the patient, Implementing freedom of intimate asso-
ciation In 2 hospital setting should not be left to the
unbridled discretion of each hospital or to the possible
prejudice of hospital staff,

REPORT, page 220,
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THE COMMISSION RECOMMENDS that freedom of patient
choice in hospital visiting privileges be deemed a
personal right protected by the California Civil
Code. A new statute on patlent visiting rights
should provide that:

REPORT, page 221,

"FREEDOM OF PATIENT CHOICE
IN VISITATIONS®

(1) If the patient Iis competent, the pa-
tlent and not the hospital should have the
right to designate whether someone is a member
of the "immediate family" for visiting pur-
poses;

(2) if a hospital has a legitimate need to
limit the number of visltors, a competent
patient should be permitted to choose which
individuals are to be given priority; and

(3) if the patient is temporarily incom-
petent due to some disabling factor, a visitor
presenting a declaration of visiting priority,
previously executed by the patient, would
receive priority status as specified In the
declaration, notwithstanding hospital policies
which establish different standards for pri-

ority.

Such legisiation should also require as a routine
admitting procedure, that hospitals notify patients
of visiting restrictions and provide patlents with a
standard form for designating priority visiting priv-
ileges for persons who are not given priority under
existing hospital policies and practices.
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The so-called "Patients' Bill of Rights," adopted by
the Legisiature for persons receiving mental health care, REPORT, page 223,
applies to persons involuntarily detained for treatment,
voluntarily admitted for treatment, or developmentally
disabled persons committed to a state hospital, Under
the provisions of the Lanterman-Petris-Short Act, such
patients maintain basic rights, which must be posted in
the facility and otherwise brought to the attention of
patients, Iincluding the followling personal privacy
rights: Welf, and Inst, Code Sections

5325, 5325,.1,
(1) storage space for private use;

(2) visitors each day;

(3) confidential teliephone calls;
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(4) unopened correspondence;
(5) dignity, privacy, and humane care; and
(6) soclal interaction,
The Act aiso provides that treatment shail always be
provided Iin ways that are least restrictive of the per- Welf., and Inst, Code Section

sonal liberties of the individual, 5325.1(a).

For these patients, the law authorizes limited parti-

cipation in the decislon-making process by a "responsible REPORT, page 225,

relative" of the patient's choosing. The Commission has

found the definition of "responsible relative® as It Welf, and Inst. Code Sections
appears In the Welfare and Institutions Code to be dis- 5326.6 and 5326.7.

criminatory and an Invasion of privacy in that It is
limited to certain blood relatives, Some patients have
been ralsed all of thelir lives In foster homes with
loving and caring foster parents, Others might favor a
loved and trusted distant relative; still others may be
members of the hundreds of thousands of California's
"alternate familles”

*
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THE COMMISSION RECOMMENDS that the phrase 'respon-
sible relative of the patient's choosing" as used in
Welfare and Institutions Code Section 5326 et seq, be
replaced with the phrase "family member of the pa-
tlent's choosing! For this purpose, the term "fam-
ily member" should be defined as “any person related
to the patient by blood, marriage, or adoption, or
any person the patient has declared tfo be a member of
his or her family” Section 5326 et seq, establish
a procedure for obtaining informed consent to psy-
chiatric treatment and now require the treating phy-
sician to make the signed consent form aval lable to a
responsible relatlve of the patlent's choosing. This
amendment would broaden the class of persons that
patient could designate as authorized to have access
to the signed consent form, Such an amendment would
protect the patient's freedom of family cholce by
removing arbitrary restrictions on whom may be con-
sidered a member of the patient's famlily,

REPORT, page 225,

WREDEF INE 'PATIENTS!
FAMiLY "
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Members of the Commisslon have studied in some depth
the problems of medical and mental health care patients, REPORT, page 237,
both in and outside of institutions, The Commission
found existing statutory and administrative protections
of the personal privacy rights of such patients to be
inadequate,
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THE COMMISSION RECOMMENDS that the Legislature take
the following actions with respect to the privacy
rights of patients:

REPORT, page 238,

WAMEND PATIENTS' RIGHTS
(1) Amend the Welfare and Institutions STATUTES™"
Code, particularly sections dealing with pa-
tients' rights, to speclify that patients have
a right to have private communications each
dey, both with visitors and with other pa-
tlents, in rooms or areas designed to achieve
the degree of privacy and Intimacy that one
would reasonably expect in a non-institutionai
setting,

(2) Amend the Welfare and Institutions
Code to require that at least one privacy room
be set aside In each unit of each state hos-
pitai for private use by the patients, for
social, recreational, or other lawful pur-
poses,

(3) Adopt @ statewlide policy setting
standards for conducting searches, especlally
strip-searches, of patients, Los Angeles
County has recently adopted standards re-
quiring "probable cause" for such searches,
Statewide standards are necessary so that
patients' privacy rights are not dependent on
the unbridied discretion of local administra-
torsorserviceproviders,

(4) Epnact legislation requiring all key
personnel in departments that (a) provide
either medical or mental health services, (b)
license or regulate such providers, or (c)
administer health programs, to participate In
ongeing educational programs pertaining to the
personal privacy rights of patients, Included
in this category would be the following per-
sonnel: licensed health care professionals,
patlents' rights advocates, departmental In-
vestigators, security personnel, program di-
rectors, and maintenance personnel who have
access to areas normally considered private,

THE COMMISSION FURTHER RECOMMENDS that the State
Department of Heaith Services promulgate regulations
amending the declaration of rights of patients In
licensed health care facilities, community care fa-
cilities, and continuing care facllities, as listed
in Title 22 of the Callifornia Administrative Code, as
follows:

REPORT, page 241,

Also see Supplement Two,
"Report of the Committee
on Aging and Disabli!ity"
and "Report of the Task
Force on Aging,."
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(1) Skilled Nursing Facilitles: amend
Section 72523(a){(10) to read, "To be treated
with consideration, respect and full recogni-
tion of personal dignity and Individuality,
including privacy In treatment and in care for
the individual's personal and sexual needs and
preferences,"

(2) Intermediate Care Facillities: amend
Sectlon 73523(a){10) to read the same as the
paraliel section for Skilled Nursing Faclli-
ties as designated in the preceding paragraph.

(3) Intermediate Care Faclilities for the
Developmentally Disabled: amend Section
76525(a)(14) to read, "To dignity, privacy,
respect, and humane care, inciuding privacy in
treatment and in care for the Individual's -
personal and sexual needs and preferences."

(4) Acute Psychiatric Hospitals: amend
Sectlon 71507(a) to add a new subsection (10)
to read, '"To dignity, privacy, respect, and
humane care, Including privacy in treatment
and In care for the individual's personal and
sexual needs and preferences,'"

(5) Community Care Facilities: amend
Section 80341(a) to add a new subsection (7)
to read, 'To dignity, privacy, respect, and
humane care, Including privacy in treatment
and in care for the individual's personal and
sexual needs and preferences,"

(6) Foster Family Homes: amend Section
85131(a) to add a new subsection (8) to read,
'Have privacy in personal hygiene, grooming,
and related activities of personal care."

(7) Nondiscrimination Regulations: amend
all nondiscrimination clauses contalned in
Title 22 for llcensed health care, community
care, and continulng care faclilities and re-
ferral agencles, such as Section 80337, Sec-
tion 84307, Section 85133, and Section 71515,
to include '"sexual orientation®" as a pro-
hibited basis of discrimination,

THE COMMISSION FURTHER RECOMMENDS that state depart-
ments that license health care facilities, community
care faclilities, and continuing care facilities, such
as the departments of Health Services, Social Ser-
vices, and Mental Health, promulgate regulations
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amending Title 22 of the California Admlinistrative
Code to support the following legislatively mandated
rights:

REPORT, page 242,

(1) every adult person has the right ftfo
engage in consensual sexual conduct in the
privacy of one's home or other private loca-
tion;

(2) every mentally ill and every develop-
mentally disabled adult has the same rights as
every other adult of the same age regardless
of disability, unless medically contraindi-
cated;

(3) every patient and other aduit resident
of licensed facillties have basic privacy
rights;

(4) a residential facility is reasonably
considered to be the temporary or permanent
home of an individual residing thereln, Spe-
cific regulations are needed to articulate the
following rights:

(a) Freedom of Association and ‘Communica-
tion: amend sections or subsections of
the declaration of patient's rights per-
taining to freedom of association and
communication for all iicensed facilities
(skilled nursing faciiities, Intermediate
care facilities, intermediate care facili-
tles for the developmentally disabled,
acute psychiatric hosplitals, community
care facilitlies, and foster homes), such
as Sections 72423(a)(12), 73523(a)(12),
76525(a)(24), and 71507(a)(3), to read,
"To associate and communicate privately
with persons of one's choice and to send
and recelive personal maill unopened unless
medicaily contraindicated, and to be free
from ridicule or criticism by staff for
choice of association, frequency or dura-
tion of the visits or communications.

YINTIMATE ASSOCIATION/PRI-
VATE COMMUNICAT ION®

(b) Privacy in Intimate Assoclations:
amend Section 72523(a)(15) of Skilled
Nursing Facilltles declaration of patient
rights to read, "Regardless of marital
status, to be assured privacy for visits
by a person or persons of one's choosing,
and |If they are patients in the facility,
to be permitted to share a room, unless
medically contraindicated,* Amend or add
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similar subsections to the declaration of
patient's rights or statement of personal
rights for all other licensed health and
community care facillties,

(c) Personal/Patient Rights: Every aduit
residing in a health care, community care,
or continuing care facility, has the right
to engage in private sexual conduct with
other consenting adults, For this pur-
pose, the location of the conduct shall be
deemed "private" if it meets the following
criteria: (1) the area is outside of the
view of others; and (2) a more appropriate
area which Is accessible to the patient/-
resident within the facility is not

available for such purpose,

(d) Personal Accommodations: Marital sta-
tus discrimination shouid be eliminated
from sections of the code regulating
equipment and supplies necessary for per-
sonal care and maintenance, such as Sec-
tion 80404(a)(3)(A), Presently the code
requires "[tlhe licensee shall assure
provision of . . . 'lal bed for each
resident, except that married couplies may
be provided with one appropriate size
bed,” All sections regulating bed slze
selectiaon should be free from marital
status discrimination and should read as
follows: 'The licensee shall assure pro-
vision of 'a bed for each resident, except
that consenting adult couples shall be
provided with one appropriate size bed,
regardliess of the marital status or gender
of the individualis, unless medically con-
traindicated,'"

THE COMMISSION FURTHER RECOMMENDS that economic dis-
incentives which penalize persons who are married and
which discourage persons from becoming married be
eliminated from health and wel fare benefits programs
operated by the federal government, such as Social
Security, Supplemental Security, In-Home Supportive
Services, Medicald, and Medi-Care. The Commission
urges members of Californla's congressional delega~-
tion who serve on committees that oversee these pro-
grams to review "marriage-penalty" regulations and
to propose remedial leglislation,

REPORT, page 243,

“ELIMINATE MARRIAGE PENAL~-
TIES IN PROGRAMSH®

FINALLY, THE COMMISSION RECOMMENDS that the depart-
ments of Developmental Services, Social Services,
Health Services, Mental Health, and Rehabilitation
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take the following actlons:

(1) require reviewers to utilize a compre- REPORT, page 243,
hensive patlents! rights checklist during the
annual or periodic review of client/patient
progress conducted for state |licensed programs
or facllitlies;

WANNUAL PATIENTS! RIGHTS
REVIEWS AND CHECKLISTS"

*

*

*

*

#*

#*

*

*

* (2) require reviewers to utlllze the de-
* partment-approved checklist in the following

* manner: (a) each right specifled in statutes

* and administrative regulations (as indicated

* on. the checklist) should be individually com-
* municated to the client; (b) after each right
* Is so communicated, the reviewer should ask

* the client if this right has been denled or

* limited in any way since the last review; and

» (c) the reviewer should record the cllient's

* response separately for each right,

#*

»*

#*

*

*

*

#

#*

*

*

*

The Cllents!/Patients' Rights Advocates within each
of these departments should prepare a standard check-
list to be used for the periodic reviews required by
the department, The checkliist should clearly indi-
cate each patient right which has been iegislatively
‘or administratively declared. Routine use of such
checklists should begin no later than January 1,
1984,
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B. ACCESS TO INFORMATION

A newly enacted bill gives a patient a right of
access to both medical and mental health records; either
the patient or the patient's representative may inspect REPORT, page 218,

and copy such records, The statute now - defines "patient
representative" as a parent or guardian of a minor pa-

" Tient or the guardian or conservator of an adult patient,

The Commission flnds this definition too restrictive,

AB No, 610; Stats 1982, Ch, 15
(adding chapter 6,7 to Division
20 of Health and Safety Code).
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THE COMMISSION RECOMMENDS that the definition of
"patient!s representative" as used in Statutes of
1982, Chapter 15 (AB 610) be amended to include “any
other adult designated by the patient’ To protect

*

*

*

*

* REPORT, page 226,
*

* against possible fraud, it Is also recommended that
*

*

*

*

*

the law require the instrument designating such rep- REPRESENTATIVE™

resentative and signed by the patient for this pur-

*
*
*
*
*
*
* "REDEF INE 'PATIENT'S
*
*
pose to be wltnessed, *
*
*
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Under the Lanterman-Petris-Short Act, information and
records obtained in the course of providing services to
voluntary and involuntary mental heaith patients are
confidential, However, upon request by a member of a
patient's family or other person designated by the pa-
tient and with the patient's prior authorization, a pub-
lic or private mental health care facility must disclose
(a) the patient's presence in the facility, (b) any
diagnosis as well as medication prescribed and any side
offects, and (c) the patient's progress and the serious-
ness of Iliness.

If no such person is designated and the patient Is
unabie or refuses to consent to disclosure, the faci!ity
must disclose the patient's presence in the facility only
to a “spouse, parent, child, or sibling of the patient.”
The Commisslon finds the class of persons who must be so
informed to be too limited., Persons sharing a household
with the patlent are as likely to be alarmed by an unex-
plained absence as would relatives who do not reside with
the patient,
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THE COMMISSION RECOMMENDS that section 5328,21 of the
Welfare and Institutions Code be amended. The class
of persons who must be informed as to the presence of
a patient in a mental health care facility should be
expanded to include the "spouse, parent, child, sib-
ling, and household member, as well as any person
authorized by the patient to receive such informa-
tion,"

% X X %k Xk %X % %k X X %X X
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The penaltlies provided in the Lanterman-Petris=Short
Act and the Confldentiality of Medical Information Act
for unauthorized disclosures of patient Iinformation cor
records, are extremely unrealistic and would not satis-
factorily "punish" would-be offenders in order to provide
a deterrence, or adequately compensate a victim of such a
wrongful disclosure for the consequences of such a dis-
closure, including anxiety, embarrassment, and potential
future economic loss.
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THE COMMISSION RECOMMENDS that section 56,35 of the
Clvil Code be amended In the followling ways to cure
defects the Commission perceives in the damages sec-
tlons of the Confidentiality of Medical Information
Act, First, the law should provide for a minimum of
$500 in damages for any negligent or intentional
violation of this Act. Second, the present ceiling

*x %k X Xk %X X X % X
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REPORT, page 226,

Welf., and Inst. Code Section
5328,

Welf, and Inst, Code Section
5328,1.

REPORT, page 228,

REPORT, page 228,

#INFORMAT ION TO PATIENTS'
HOUSEHOLD MEMBERS™

REPORT, page 228,

REPORT, page 229,

"INCREASE DAMAGES FOR VIO-
LATION OF LAWS"
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of $3,000 punitive damages for wlllful violations
should be eliminated; Instead, the trier of fact
should assess the appropriate amount of any punitive
damages to be imposed, Third, patlents who prevail
in litigation arising under this Act should be en-
titled to recover attorney fees and costs of litiga-
tion.

THE COMMISSION FURTHER RECOMMENDS that the damages
sections of the Lanterman-Petris-Short Act (Section
5330 of the Weifare and Institutions Code) also be to
provide that patients who prevail in litigation under
this Act should be entitled to recover attorney fees
and litigation costs,

Xk %k &k &k Xk Xk k W Xk X%k Xk X ¥k ¥k Xk X
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C. TRAINING FOR PROVIDERS AND STAFF
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'

THE COMMISSION RECOMMENDS that the Governor issue an
Executive Order creating an Inter-Agency Committee on
Personal Privacy in Health and Social Services, The
Inter-Agency Committee should consist of representa-
tives from the following departments: Aging, Social
Services, Health Services, Developmental Services,
Rehabilitation, and Mental Health., The Director of
one of these departments should serve as Chairperson,
as designate by the Governor, The Inter-Agency Com-
mittee, with appropriate staffing, should perform the
following functions:

REPORT, page 239,

"CREATE INTER-AGENCY
COMMITTEE"

(1) Training: (a) develop, conduct, and
evaluate training programs for service pro-
vider agencies regarding personal privacy
rights, freedom of intimate association, In-
ciuding lawful sexual conduct, and protectlons
against sexual orientation discrimination; (b)
develop standardized training and materials
that aliow for updating as l|laws and regula-
tions change, that are thorough in the areas
identifled; and (c) prepare the materials In
the languages of the persons recelving the
training If they are not conversant in the
English language but are providing direct
patient care,

(2) Regulation: (a) monitor the practices
of providers as they impact consumers In the
areas of privacy, sexuality, and sexual orien-
tation; (b) recelve, Iinvestigate, and remedy
complaints arising from invasions of privacy
and sexual orientation discrimination; and (c)
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propose legisiation and administrative reguia-
tions or amendments as needed to assure per-
sonal prlvacy protections,

ODuring the 1983-84 budget year, the Inter-Agency
Commi{ttee should function within the existing re-
sources of its member departments, The Leglslature
should provide funds for |ts continued operation
thereafter,

THE COMMISSION FURTHER RECOMMENDS that all Boards
under the jurisdiction of the Department of Consumer
Affairs that license health care providers (such as
physicians, nurses, psychologists, soclal workers,
psychiatric technicians, etc,) amend their llcensing
requirements to Include at least 6 hours of classroom
training In these areas: personal privacy rights,
freedom of intimate association, Iincluding lawful
sexual conduct, and protections agalnst sexual orien-
tation discrimination, Thls 6-hour training should
be required prior to initial award of llicenses to
these professionals, |t is further recommended that
these licensing boards require all health care pro-
viders currently holding licenses to show proof of
completion of the 6-hour course within 3 years of the
date of the expliration of their current licenses, A
model 6-hour training course entitled "Personal Pri-
vacy for Health Care Providers" Is Included as an
attachment to the Report of the Task Force on Aging,
located in the Supplements to the Report of the
Comission,

FINALLY, THE COMMISSION RECOMMENDS that the depart-
ments of Health Services, Social Services, and Mental
Health add a tralning prerequisite for aill non-pro-
fesslonal staff with direct patient care responsi-
bilities, similar to that now required for nursing
assistants (Title 22, California Administrative Code,

Section 76351,) Relevant sections of Tltle 22 (such -

as Sections 71519, 72501(e), 73529(a), and 74403(a))
should be amended as follows:

In order to qualify for direct patient
care responsibliities In non-llcensed employ-
ment positions, all applicants must provide
documentation proving completion of a 36-hour
course of training, Including 6 hours on per-
sonal privacy and sexual orientation discrimi-
nation protections, For persons currently em-.
ployed In such non-licensed categories, these
same tralning requirements must be met wlthin
one year of adoption of these regulations,
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SIONAL STAFF"
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D. ALCOHOL AND DRUG PROGRAMS
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THE COMMISSION RECOMMENDS that the Department of
Alcohol and Drug Programs require state licensed or
funded programs to include the following procedures
during the initial interview with a prospective
client:

REPORT, page 244,

Also see Supplement Two,
'"Report on Privacy in Al-
cohol and Drug Programs,"

(a) provide all prospective clients with
written information regarding personal rights,
and the process for filing complaints should
their rights be violated;

(b) provide information to all prospective
clients about local programs targeted for
special groups, including programs for les-
bians and gay men,

"PRIVACY [N ALCOHOL AND
DRUG PROGRAMS™

THE COMMISSION FURTHER RECOMMENDS that the Department
of Alcohol and Drug Programs should requlre each
state |lcensed or funded program to provide a private
area for client intake interviews, Such an area
should accommodate the need for confidentiality while
maintaining sufficient safety standards for the in-
take Iinterviewer,

THE COMMISSION RECOMMENDS that the Department of
Alcohol and Drug Programs require that all telephone
calls regarding a client's case which involve person-
nel at a state licensed or funded program must be
documented with the following information: name and
position of the caller/receiver and the facility
represented; name of person releasing client infor-
mation; date; and summary of information released,
This safeguard will provide a safety check on the
indiscriminate release of personal information con-
cerning a client,

FINALLY, THE COMMISSION RECOMMENDS that the Depart-
ment of Alcohol and Drug Programs study and monitor
the assignment and use of cllent identification num-
bers by local ADP-funded agencies. Agencies which
assign ldentification numbers to clients, especially
those using computerized systems, should be required
to certify annually the security methods which are
taken to insure confidentiality and privacy for
client information and records.
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Three years ago,

CALIFORNIA COMMISSION ON PERSONAL PRIVACY

XVi, Immigration

the United States Attorney General

wrote a memo to the Acting Commissioner of the Immigra- REPORT, page 362,
tlon and Naturalization Service:

12/82

e« o o Congress has required under §212 of
the Immigration and Nationality Act of 1952 ,
e+ the exclusion of homosexual aliens from
the United States, Enforcement of the Act's
excluslonary provisions is a Joint responsi-
bility of the Immigration and Naturalization
Service (INS) and the PHS [Public Health Ser-
vicel The INS performs examlinations other
than mental or physical examinations of all
arriving aliens , , , and administratively
adjudicates the admissibility of aliens in
doubtful cases, 8 US.,C. §1226, Upon refer-
rals from INS officers, the PHS conducts phy-
sical and mental examinations of arriving
aliens, and certifies "for the information of
[INS officersl, any physical or mental defect
or disease observed" in aliens so examined,
Since 1952, the exclusion of homosexual aliens
has been enforced both unilaterally by the
INS, e.g, reiying on an alien's admission of
homosexuality, and jointly, subsequent to a
certification by the PHS that particular a-
liens are afflicted with a "mental defect or
disease," i,0,, homosexuality, , « &

On August 2, 1979, Dr, Julius B, Richmond,
Surgeon General of the PHS and Assistant
Secretary for Health of the Department of
Health, Education and Welfare (HEW), issued a
memorandum declaring that "homosexuality per
se will no longer be consideed Iby the PHS}
to be a 'mental disease or defect,"™ and "the
determination of homosexuality is not made
through a medical diagnostic procedure," and
indicating that INS officers will be advised
to stop referring aliens to the PHS for mental
exam Inations solely on the ground of suspected
homosexual ity,

You have questioned the Surgeon General's
authority to make these determinations and
have inquired concerning the effect of his
memorandum on the enforceablllity of the Act,
For reasons stated below we conclude:

(a) Congress clearly intended that
homosexuallty be included In the statutory

Page 106



w

EXECUT IVE SUMMARY CALIFORNIA COMMISSION ON PERSONAL PRIVACY

phrase ‘mental defect or dlsease,” and the
Surgeon General has no authority to deter-
mine that homosexuallty Is not a "mental
defect or disease" for purposes of ap-
plying the Act;

(b) If the Surgeon General has deter-
mined, as a matter of fact, that It is
impossible for the PHS medically to diag-
nose homosexuality, the referral of allens
to the PHS for certification of homo-
sexual ity would be unhelpful;

(c) The INS is statutorily required to
enforce the exclusion of homosexual a-
liens, even though the Surgeon General has
directed the PHS no longer to assist In
this enforcement,

Because the Surgeon General has concurred with the
American Psychiatric and Psychologlical Assoclations that
homosexuality Is not a mental defect or disease, the
Public Health Service will not participate with the INS
in so categorizing lesbians and gay men, The ablility of
the INS to act on its own in gay-exclusion cases, at
least temporarily, has been suspended due to a federal
court Injunction,
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THE COMMISSION RECOMMENDS that members of

California's congressional delegation support ‘leglis-
lation [such as HR, No, 3524, 97th Congress (1982)]
to amend the Immigration and Naturalization Act to
indicate that a person's sexual orientation shalil be
nelther a bar to admisslon nor a ground for excliusion
under the Act, Exclusion and deportation of all
known lesbians and gay men are not only reminiscent
of "McCarthyism® but are Inconsistent with the rights
of American citizens to assoclate with lesblians and
gay men from around the world, Furthermore, the
continuation of this archaic pollicy detracts from our
foreign policies on the subject of human rights, It
is hard to rationalize America's "world vision" and
Iinternational humanlitarian concerns when our own
domestic policies are riddlied with violations of
human rights such as the immigration policy under
discussion, '
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REPORT, page 363,

Memorandum from Surgeon General
Jullius Rlichmond, August 2, 1979,

Lesbian/Gay Freedom Day Committee

ve INS, cited above,

REPORT, page 363,

WAMEND [IMMIGRATION AND
NATURALIZATION ACT®
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PART FOUR: CONCLUSION

XVii1, Public Policy of the State .

The Commission has researched and analyzed hundreds -
of statutes and court decisions Involving varlous dimen- REPORT, page 433.
sions of privacy, The study of personal privacy Is also
.an ongoing venture for other agencies, groups, and Iindi-
viduals concerned about the encroachment of ftechnology on
the right most valued in our modern civilization, Even
as the Report of the Commission was being prepared, the
body of privacy-related law was expanding with new regu-
lations and Interpretations by leglslatures and appeilate
courts in California and throughout the nation,

The spirit and letter of the iaw are together re-
flected In what is often called the “public policy" of
the state, This term seems to imply a compilation,
accumulation, and synthesis of legal principles, consti-
tutlonal provisions, statutes, and court Interpretations,
generously mixed with an historical perspective and a
general sense of fairness and’ justice, As a practical
matter, public policy on any specific topic may be dis- .
covered In a concrete and systematic way,

Fundamental public policy is declared in the Consti-
tution, and when the Constitution defines specific pubiic
policies, such policles must be paramount, although stat-
utes may be to the contrary, For example, inclusion of
privacy in the California Constitution as an "inali-
enable" right and similar provisions in other state con-
stitutions underscore that public poliicy favors pro-
tection of personal privacy In those states,

72 Corpus Juris Secundum, Policy,
page 214,

Public policy may also be gleaned from legislative
enactments, When the Legislature speaks on a particular
subject over which it has the power to legislate, Its
utterance Is the public policy of the state, and such
statements are conclusive unless they contravene some
constitutional provision,

There are, however, many details not specifically
treated either by constitutional provisions or by stat-
utes, and, as to these, the public policy of the state is
declared by the court of iast resort,

In addressing the definltion and scope of public

policy, the California Court of Appeal has stated: Peterman v. International Broth-

erhood of Teamsters (1959) 174
The public policy of a state is found In Cal.App.Z_d 188, 222,

its constitution, acts of the legislature, and
decisions of its courts, . . « By the same
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token, where the federal Constitution and the
decisions of the United States Supreme Court
are made applicable to the states, the public
policy there embodied becomes that of the
states,

Officiais often rely and depend upon general public
pollcy -- that is, broad principles drawn from the ra-
tionale and spirit underlying expliclt law -- to guide
them when they are confronted with a particuiar problem
not specifically addressed in constitutional provisions
or in legislative or judlcial precedents, Both In exer-
cising vested discretion and In interpreting general or
ambiguous language, declsion-makers in the executive and
Jjudicial branches of government are properly guided by
explicit declarations of public policy contained in con-
stitutional and legislative enactments within the general
field, as well as the impllicit principles culled there-
from,

The Commission recognizes from Its study and from ali
of the materials contained in this Report that it is the
public policy of the State of California to protect and
defend the personal privacy of all its inhabitants and to
encourage the elimination of discrimination based upon
sexual orientation,

At its public hearings, the Commission heard testi-
mony regarding a great number of issues Involving inva-
sions of privacy and sexual orientation discrimination,
Specific recommendations have been made regarding a sub-
stantial number of those issues,

Primariiy due to its 18-month |ifespan, the Commis-
sion was unable to address every probiem brought to its
attention, The Supplements to the Commission's Report,
inciuding the Transcript of Pubilc Hearings, are valuable
documents In that they explore some specific subjects
which the Commission as a whole was unable to research
thoroughly, Many of these subjects are deserving of
additional study and the problems mentioned worthy of
resolution,

The Commission dedicates thls Report to those with
responsibility for finding solutions to the ever more
complex problems faced by peopie in our multi-faceted
society, trusting that justlice and wisdom in decision-
making may be enhanced by a wider context of knowledge
and understanding of exlisting law and public policy,

Commission on Personal Privacy
December, 1982
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(APPENDIX Al

Executive Depariment
State of Callifornia

EXECUTIVE ORDER B74-80

WHEREAS, California must recognize the full human potential of all its
citizens as Its most valuable resource; and

WHEREAS, to safeguard this human potentiel, it Is necessary to protect the
fundamental right to personal privacy against the threat of discrimination for
reasons of an individuai's sexual orientation, which discrimination contravenes
the policy of this State; and

WHEREAS, there exist certain stereotypes relating to sexual minorities which
are held in common by many people; and

WHEREAS, stereotypes resuit In an individual being Judged without regard for
that individual's own qualities and merits; and

WHEREAS, a study of the problems of sexual minorities and of the adequacy of
exlisting law to protect the personal privacy of all individuals Is necessary so
that legislative and administrative action and public attitudes may be based
upon accurate information, thus encouraging protection of the civil rights of
all Californians against arbitrary and unjust discrimination;

NOW, THEREFORE, |, Edmund G, Brown Jr,, Governor of the State of California,
by virtue of the power and authority vested in me by the Constitution and
statutes of the State of California, do hereby Issue this Order to become
effective immediately:

1. There is established the Commission on Personal Privacy. Said
Commission shall be composed of not more than twenty-five (25)
membors representative of the law enforcement, business, la-
bor, and educational communities, as well as other interested
groups, The Governor shall appoint not more than fifteen (15)
of the members, one of whom shall be designated Chairperson,
The Speaker of the Assembly shall appoint not more than five
(5), and the Senate Rules Committee shall appoint not more
than five (5),

2, Members of the Commission shail serve without compensation but
may be reimbursed for their actual expenses, The Commission
is authorized to receive and disburse funds which may be
avallable to finance its work,

3. The Commission shall study the problems of discrimination
based upon sexual orientation or Invasions of the right of
personal privacy, In both the public and private sectors,
documenting the extent of such problems, exploring in what
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State of California

forms the probiems are manifested, noting existing remedles,
and making recommendations for legisiative, administrative,
and other action where appropriate,

4, A final report of its findings and recommendations shai! be
submitted by the Commission to the Governor and the Legisla-
ture by December 1982, The Commission may issue such interim
reports as it deems appropriate,

5. All state agencies, departments, boards, and commissions are
hereby directed to asslst and cooperate with the commission in
carrying out its responsibilities,

IN WITNESS WHEREOF, | have hereunto set my
hand and caused the Great Seal of the
State of California to be affixed this
9th day of October, 1980,

/signed/ Edmund G, Brown Jr,
Governor of California

.. ATTEST:
THE GREAT SEAL
OF THE STATE /signed/ March Fong Eu
Secretary of State
OF
CALIFORNIA

by _/signed/ Michael S, Gagan
Deputy Secretary of State
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[APPENDIX Bi

OTHER DOCUMENTS PRODUCED BY THE COMMISSION

In addition to the Report and this Executive Summary, other documents have been produced by
the Commission on Personal Privacy, Those documents are listed below by title and author,
Each of these suppliements |s available for purchase, For further information, contact: State
Personnel Board, Policy and Standards Division, 801 Capitoi Mail, Sacramento, CA 95814 / (916)
445-3721 - ATSS 485-3721,

Supp lement One:

This supplement document contains fopical reports and surveys that pertaln to sexual orlien-
tation discrimination or alternate family relationships, Authors and titles of these materials
are listed below:

Title: Recognizlng Sexual Orlentation and Gay People Within the Secondary Curriculum: What
Role for Schools?
Author: Dickson J, Hingson, Ph,D,

Title: Report of the Conmittee on Family Relatlonships
Author: Ellen McCord

Title: California Tax Laws and Alternate Famlilies
Author: Pat Wakayama

Title: "“Family" and 'Household" Use Survey: How Government Agencies Use These Terms in
Operating Their Programs .

Author: Conducted by the Institute for Local Self Government and Menkin-Lucero & Assocliates
for the State Personnel Board

Title: Discrimination Against Lesbians and Gay Men in Private Employment
Author: Donna J, Hitchens and Linda Barr, Lesbian Rights Project

Title: Chiid Custody Disputes and the Homosexual Parent
Author: Comissioner Roberta Beanett

Title: Sexual Harassment in State Employment
Author: Pat Wakayama

Titie: Sexual Harassment Survey of State Government Employers

Author: Conducted by the Institute for Local Self Government and Menkin-Lucero & Assocliates
for the State Personnel Board
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Supplement Two:

This suppiemental document contains toplcal reports and surveys that pertain to privacy in
medical and mental health services, as weli as Issues of particular concern to elderly and
disabled persons, Authors and tities of these materlals are listed below:

Title: Report of the Committee on Aging and Disability
Author: Commissioner Nora J, Baladerian

Title: Report of the Task Force on Aging
Author: Commissioner Nora J, Baladerian

Title: Privacy Rights In Alcohol and Drug. Programs
Author: Kieran Prather and Mike Cronen

Title: Continuing Sex Education for Physicians
.Author: Commissioner Wardell B, Pomeroy, Ph,D.

Title: Personal Privacy and Hospital: Visitors
Author: Commissioner Audrey Mertz, M.D,

Title: Survey and Report on Privacy in Medlcal and Mental Health Care in State Facilities
Author: Martha O, Acevedo .

Supplement Three:

This suppiemental document contains topical reports and surveys that pertain to government
Information policies and practices., Authors and titles of these materlals are iisted below:

Title: Annotated Subject Index to California Informational Privacy Statutes
Author: Commissioner Gary Cooper and Ms, Diane Josephs

Title: Department of Motor Vehicles File Systems and Client Personal Privacy
Author: Richard Donohoe

Title: Invasion of Juror Privacy: Survey and Report on the Jury Systems in Californla's
Municipalitles -~

Author: Commissioner Godfrey D, Lehman

Title: The Unconstitutionality of Voir Dire, Peremptory Challenges and Jury Books in Jury
Selection
Author: Commissioner Godfrey D, Lehman

Title: Report of The Corrections Committee (with Appendix on The Family Visiting Program in

California Institutions by Martha O, Acevedo)
Author: Commissioner Lester Plncu, D,Crim,

Supp lement Four:

Transcript of Public Hearings conducted by the Commission on Personal Privacy., See Table of
Witnesses at Public Hearings, Appendix C, below,
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IAPPENDIX C1

- LOS ANGELES PUBLIC HEARING -- FRIDAY, NOVEMBER 13, 1981

L 2 ]

TABLE OF WITNESSES

(Page numbers refer to location of testimony in Supplement Four)

Witness: Topic: Page:
MICHAEL BALTER PERSONAL PRIVACY: LA/70
Coord inator, Police Intelllgence Gathering on

Comm, on Police Repression, Lawful Politlical Activity, etc,

Los Angeles, CA

EDITH BERG PERSONAL PRIVACY: LA/88

Federation of Feminist Surveillance of Health Centers
Women's Health Centers, by State Agencies

Los Angeles, CA

RALPH BOCHES, Esq. PERSONAL PRIVACY: LA/83
Hollywood Youth Defense Criminal Law; Age-of-Consent Laws;
and Research Association, Decriminalization of Prostitution

Hol lywood, CA

DANIEL BRZOVIC, Esq. PERSONAL PRIVACY: LA/80
Western Law Center Rights of the Disabled; Marriage
for the Handlcapped, Penalty In Beneflts Programs

Los Angeles, CA

VIRGIL CARPENTER PERSONAL PRIVACY: LA/30
Los Angeles County Patient's Rights; Confidentiality of

Dept. Mental Health Services, Records and Mail; Privacy Rooms;

Patient's Rights Section, Private Communications; Searches

Los Angeles, CA

TIM CURRAN SEXUAL ORIENTATION DISCRIMINATION: LA/96
Student, U.C.L.A., Dismissal by Boy Scouts of America

West Los Angeles, CA Organization

DOCTOR #D% SEXUAL ORIENTATION DISCRIMINATION: LA/47
Los Angeles, CA Adoptlon of Chlldren

E.H. DUNCAN DONOVAN PERSONAL PRIVACY: LA/102
A.C.L.,U., Gay Rights Chapter, Criminal Law; Reglstration of

Los Angeles, CA Sex Offenders in California

JIMMY E, PERSONAL PRIVACY: LA/79
Los Angeles, CA Rights ot Disabled; Marrlage Penalty

in Benefits Programs
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FERNANDO GARCIA, Esq. SEXUAL ORIENTATION DISCRIMINAT ION: LA/21
Californla Department of Housing Discrimination; Unruh Act

Fair Employment & Housing, Amendment; DFEH Policies

Los Angeles, CA

CECILY GREEN PERSONAL PRIVACY: LA/32
International Professional Sexualiity and Disabllity; Medical

Surrogates Foundation, Assistance/Benefits Programs

Studio City, CA

HAROLD GREENBERG, Esq, SEXUAL ORIENTATION DISCRIMINAT ION: LA/17
Los Angeles, CA Criminal Law Problems; Enforcement;
Sex Registration; Professional Licensing

DAVID HALL PERSONAL PRIVACY: LA/83
Community Health Educator, Sex Education for Youth
Los Angeles, CA

WILLIAM HANDEL, Esq, PERSONAL PRIVACY: LA/4
Surrogate Parent Foundation, Surrogate Parenting
No., Hollywood, CA

ROBERT HENDERSON PERSONAL PRIVACY: LA/91
Private Citizen, Emp loyment Discrimination Because

Simi, CA of Marital Status

Rev, ROBERT H, ILES PERSONAL PRIVACY: LA/24
Episcopal Priest and Sex Education for Youth

Instructor/Counseilor,
Pasadena, CA

STEVE KELBER, Esq, SEXUAL ORIENTATION DISCRIMINATION: LA/41
West Hol lywood, CA Inheritance and Estate Tax;

Hous ing
JAMES LONG SEXUAL ORIENTATION DiISCRIMINATION: LA /110
Consul tant, Emp loyment Discrimination;
Calif, Dept, of Mental Health, Publ ic Assistance Programs

Los Angeles, CA

CHRISTINE MASTERS, Esq, PERSONAL PRIVACY: LA/38
United States Government, Sexual Harassment in Employment

Equal Employment

Opportunity Commission,

Los Angeles, CA

RICK MARTIN SEXUAL ORIENTATION DISCRIMINATION: LA/53
California Association for Military Exclusion and Investigation;
the Physically Handlcapped, Disabled; Aging

Los Angeles, CA
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SUSAN McGRIEVY, Esq,
Staff Attorney, A,C.L.U.,
Los Angeles, CA

Dr. SHARON RAPHAEL

Prof, Sociology/Gerontology,
Cal State University,
Dominguez Hills, CA

BETTY R,
Los Angeles, CA

MINA ROBINSON
Gerontologist,
Orange County, CA

BERNARD SHERWIN, Esq.
Surrogate Parent Foundatlon,
No, Hollywood, CA

DONNA SMITH
Los Angeles, CA

S. THOMAS TODD, Esq.
Van Nuys, CA

JOHN VANDURIS
Geneologist,

United Lesbian and Gay
Christian Scientists,
Los Angeles, CA

HAROLD W,
Los Angeles, CA

12/82
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SEXUAL ORIENTATION DISCRIMINATION:
Use of Polygraphs by Law Enforcement
Agencies in Screening Emp loyment
Applicants

SEXUAL ORIENTATION DISCRIMINATION:

" Problems of Older Lesbians/Gay Men

PERSONAL PRIVACY:
Rights of Disabled; Marriage Penalty
in Benefits Program

SEXUAL ORIENTATION DISCRIMINATION:
Problems of Older Lesbians/Gay Men

PERSONAL PRIVACY:
Surrogate Parenting

SEXUAL ORIENTATION DISCRIMINATION:
Problems of Older Lesbians/Gay Men

SEXUAL ORIENTATION DISCRIMINATION:
Emp loyment Benefits Discrimination

SEXUAL ORIENTATION DISCRIMINATION:
Discriminatory Policies and Practices
of Churches

SEXUAL ORIENTATION DISCRIMINATION:
Criminal Law; Sex Registration for
Disorderly Conduct; Discriminatory
Enforcement
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SAN FRANCISCO PUBLIC HEARING -- FRIDAY, NOVEMBER 20, 1981

*4

TABLE OF WITNESSES

(Page numbers refer to location of‘fesfimoqy in Supplement Four)

Witness: Toplc: ) Page:
ROBERTA ACHTENBERG SEXUAL ORIENTATION DISCRIMINAT ION: SF/110
Co-Chairperson, Bay Area Lawyers Employment; Discriminatory Enforcement

for Individual Freedom, of Criminal Laws o

San Francisco, CA

STEVE BLOCK PERSONAL PRIVACY: . ) ) _ SF/146
Lecturer, Law School, U, of C, Definition and Scope of Privacy
Berkeley, CA

PATTY BLOMBERG : PERSONAL PRIVACY: SF/61
Family-Life Coordinator, Sexual Rights of the Dlsab!ed

Dept. of Developmental Srvecs,,

Sacramento, CA

BARBARA BLOOM PERSONAL PRIVACY: SF/129
"Centertforce", Prison Family Visiting Program
San Quentin, CA and Discrimination Against

Alternate Femilies

SUSAN CRONENWETT PERSONAL PRIVACY: SF/116
Program Specialist, Sex Education In the Secondary

Unified School District, Schoo! System

Sacremento, CA

LAWRENCE CRUZ SEXUAL ORIENTATION DISCRIMINATION: SF/158
Director, "Esperanze House", Sexual Minority Youth °

San Francisco, CA

JAMES A, EMBREE . .PERSONAL PRIVACY: SF/26
Superintendent, Audlo Surveliiance of Juvenile Wards;

Preston School of Industry, Visual Surveillance by Opposite-Sex Guards

Calif, Youth Authority,

lone, CA

ROBERT FORMICHI PERSONAL PRIVACY: SF/68
Reporter of Decisions, Appel iate Opinions and Use of

Supreme Court of California, Litigants! Initials

San Francisco, CA

JAMES FOSTER PERSONAL PRIVACY: SF/44
Special Consultant to Alternate Families and Tax
the Chairman, Discrimination

Democratic National Committee,
San Francisco, CA
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MARGARET FRAZ IER, Esq,

Client's Rights Assurance Prgm,,
Dept. of Developmental Services,

Sacramento, CA

DONNA HITCHENS, Esq.
Lesbian Rights Project,
San Francisco, CA

DORRWIN JONES

Gerontologist;

Exec, Dirctor of "Meals on
Wheels of San Franclsco, Inc,",
San Francisco, CA

JUSTIN KEAY

Manager, California Office of
Information Practices,
Sacramento, CA

SUSAN KNIGHT

Director, U, of C, Program:
Sex and Disability,

San Francisco, CA

ARTHUR LAZERE, C,.P.A,
President-Elect,

Nat'i Assn, Business Councils,
San Francisco, CA

WESLI1U LEUKENS
Private Citizen,
Alameda, CA

THOMAS MEYER, Esq.
Reglonal Counsel,
National Jury Project,
Oakland, CA

CAROL MIGDEN

Exec, Dir,, Operation Concern,
Pacific Medical Center,

San Francisco, CA

Hon, MARY MORGAN
Judge, Municlipal Court,
San Francisco, CA

PAT NORMAN

Coordinator,

Gay/Lesbian Health Srvcs,,
Dept, of Public Health,
San Francisco, CA
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PERSONAL PRIVACY:
Protection of Disabled Clients

SEXUAL ORIENTAION DISCRIMINATION:

Emp loyment; Child Custody

SEXUAL ORIENTATION DISCRIMINATION:
Aging and Personal Privacy Problems

PERSONAL PRIVACY:
Informational Privacy and
Government Records

PERSONAL PRIVACY:
Sexuality and Disablility

SEXUAL ORIENTATION DISCRIMINAT ION:
Emp loyment and Professional
Licensing

PERSONAL PRIVACY:
Juror Privacy

PERSONAL PRIVACY:
Investigation and Voir Dire of
Prospective Jurors

SEXUAL ORIENTATION DISCRIMINATION:
Psychiatric Health Care for
Lesbians and Gay Men

SEXUAL ORIENTATION DISCRIMINATION:
Child Custody

SEXUAL OR{ENTATION DISCRIMINATION:
Health Services for Lesblans
and Gay Men
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Dr. WILLIAM PAUL

Task Force on Sexual Orientaticn,
American Psychological Assn,,

San Franclsco, CA

DAVID PAYNE
Student, Stanford University,
Stanford, CA

WILLIAM PETROCELLI, Esq.
Author of Law Profile
(McGraw=-Hill, 1982),

San Francisco, CA

ANTHONY SILVESTRE

Chairperson, Governor's Council
on Sexual Minorities,
Harrisburg, Pennsylvania

DANIEL R, SIVIL

House Civil Rights Committee
Task Force on Family & Sexuality,
Detroit, Michigan

DON SPECTOR, Esq.
Prison Law Offlce,-
San Quentin, CA

LEO SPIEKERMAN

Manager, Legislative Affairs,
TRW Information Servlices,

Los Angeles, CA

KEVIN WADSWORTH
Private Citizen,
San Franclsco, CA’

Dr. ARTHUR WARNER

Chairperson, National Committee
for Sexual Civil Liberties,
Princeton, New Jersey

WILLIAM WELLS

Program Adminlstrator,
Intensive Treatment Program,
Preston School of Industry,
lone, CA

JUDY WILLIAMS

Coordinator, Program for
Education/Rehabilitation

of Hearing-impaired,

Sonoma Developmental Center,
Sonoma, CA
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SEXUAL ORIENTATION DISCRIMINATION:
Educational Problems and
Social Cosfs

PERSONAL PRIVACY:
Informational Privacy and
Draft Registration

PERSONAL PRIVACY:
Prlvacy

SEXUAL ORIENTATION DISCRIMINATION:
Need for Implementatlion Mechanlisms
for Privacy Commlission's Report

to be Effective -

‘SEXUAL ORIENTATION DISCRIMINATION:

Aging and Nursing Home Protections

PERSONAL FRlVApY:
Prisoner's Privacy

PERSONAL PRIVACY:
Informational Privacy; Credit
Reporting Services

SEXUAL ORIENTATION DISCRIMINATION:
Political Discrimination Against
Lesbians ‘and Gay Men * ‘

PERSONAL PRIVACY:
Decriminal ization of Private Sexual
Conduct; National Overview

PERSONAL PRIVACY:
Psychiatric Treatment of Wards

PERSONAL PRIVACY:
Sex Education for Developmentally
Disabled Clients
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[APPENDIX D)

RECOMMENDAT IONS =~ LISTED BY ADDRESSEE

UNITED STATES
Executive/Administrative Branch:
PRES IDENT:
Request President to Establlsh fask Force;and Councl|
DEPARTMENT OF HEALTH AND HUMAN SERVICES:
Eliminate Regulation of State Family Planning Programs
Legislative Branch:
CALIFORNIA'S CONGRESS IONAL DELEGATION:
Congressional Hearings on Sexual Orientation Dls;rlmlnaflon
Amend Federal Privacy Act
National Privacy Projects
Establ ish Federal Privacy Board
Request President to Establish Task Force and Council
Eliminate Marriage Penalties Iﬁ Benefits Programs
Amend Immigration and Natural!ization Act

STATE OF CALIFORNIA

Executive/Administrative Branch:
GOVERNOR:
Request President to Establiish Task Force and Councl|
Executlve Order Regarding Committee on Privacy in Health Care
ATTORNEY GENERAL:

Chair, Local Government Committee Seek
Attorney General Opinion on Discriminatlion
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41
46
46
47
47
100
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103
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REPORT

68

296

354

62

64

65

68

243

363

68

239

412

‘v



EXECUT IVE SUMMARY CALIFORNIA COMMISSION ON. PERSONAL PRIVACY

STATE CONTROLLER:

Propose Amendment to Tax Laws for Alternate Families 89 295
BOARD OF EDUCATION:

Notify Local Districts Regarding Employment Discrimlination 73 423
BOARD OF GOVERNORS OF CALIFORNIA COMMUNITY COLLEGES: ‘

Update of College/University Employment Policies 73 422
BOARD OF REGENTS OF UNIVERSITY OF CALIFORNIA:

Update of College/University Employment Policies 73 422
COMMISSION ON PEACE OFFICER STANDARDS AND TRAINING (P,0,S.T.):

Certified Programs and Materials on Vlolence 66 384

Equail Employment Opportunity Standards n 421
COMMISSION FOR TEACHER PREPARATION AND LICENSING:

Non-discrimination Statement From Credentials Committee 73 423
DEPARTMENT OF ALCOHOL AND DRUG PROGRAMS:

Privacy in Aicohol and Drug Programs 105 244
DEPARTMENT OF CONSUMER AFFAIRS:

Credit Bureau Permits ' 85 258

Require Health Care Provider Privacy Training 104 240
DEPARTMENT OF CORRECT IONS:

Privacy in Correctional Faclllfigs 61 177

Training for Staff in Youth Institutions - 92 297
DEPARTMENT OF DEVELOPMENTAL SERVICES:

Training for Staff in Youth Institutions ‘ 92 297

Annual Patients' Rights Reviews 100 243
DEPARTMENT OF EDUCATION:

Booklet on Myths about Homosexual ity 40 339

Develop Library Censorship Pollicles 57 74
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Mandate Sex Education
DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING:

Jurisdiction in Sexual Orientation Cases

Update Literature on Housing Jurisdiction

Educational Projects in Housing Unit

Exercise Jurisdiction in Renters-With-Children Cases
DEPARTMENT OF HEALTH SERVICES:

Add Patients' Rights Protections to Administrative Code

Annual Patients! Rights Reviews

Require Privacy Training for Health Care Staff
DEPARTMENT OF JUSTICE:

Police Officer Training Regarding Victims of Violence
DEPARTMENT OF MENTAL HEALTH:

Training for Staff in Youth institutions

Add Patlients! Rights Protections to Adninistrative Code

Annuai Patients! Rights Reviews

Require Privacy Training for Health Care Staff
DEPARTMENT OF REHABILITATION:

Annual Patients' Rights Reviews
DEPARTMENT OF SOCIAL SERVICES:

Training for Staff in Youth Institutions

Add Patients! Rights Protections to Administrative Code

Annual Patients! Rights Reviews

Require Privacy Training for Health Care Staff
FAIR EMPLOYMENT AND HOUSING COMMiSSION:

Advisory Councl| on Sexual Orientation Discriminatlion
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81

83

83

97

100

104

92

97

100

104

100

92

97

100

104

84
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432
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243

240
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297
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LABOR COMMISS IONER:
Create Task Force on Private Sector Privacy
STATE PERSONNEL BOARD:
Training for County Personnel Officers
New Executive Offlcer Memo to All Agencies
Monitor and Audit All Agencles
Authorize Funds for Full-Time Sexual Orlenfafigp’Poslflon

SUPERINTENDENT OF PUBLIC INSTRUCTION:

Notify Local Districts Regarding Employment Discrimination

TRUSTEES OF THE CALIFORNIA STATE UNIVERSITY §YSTEM:
Update of College/University Empioyment Policies
YOUTH AUTHORITY:
Privacy in Correctional Facllities
Training for Staff in Yopfh‘lnsfifuflons
Legislative Branch:
LEGISLATURE: |
Amend Law on Causes and Cures of Homosexuvality
Requesf President to Establish Task Force and Council
Amend Privacy Act to Cover Local Government
Create Privacy Advisory Councll;and Resear;hﬁanfer
Amend Civil Discovery Statutes
Repeal Law on Selzure of Juror Candidates
Police Surveillance of Private Residences
Police Surveillance of Lawful Activity
Confidentiality of Telephone Conversa#lops
Surveillance of Restrooms apd Dressing R;ans

Privacy in Correctional Facilities
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79
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80

73
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61

92
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54
57
58

59

59
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408
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177
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367

68

280

281
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172
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Repeal Certain Loitering Statutes

Modify Sex Registration Statute

Age of Consent for Private Sexual Conduct

Limit Access to Same Arrest Records

Sealing of Records for |nnocent Arrestees

Amend Anti-Violence Statute

Limits on Use of Polygraphs in Employment

Amend Fair Employment Practices Act

Amend Labor Code to Protect Privacy

Amend Fair Employment and Housing Act

Add "Sexual Orientation" to Housing Laws

Indicate Agency Jurisdiction In Unruh Civil Rights Act
Amend Consumer Credit Reporting Agencies Act

Regulate Renter Reporting Services

Amend Insurance Code to Increase Damages for Violatlons
Amend Insurance Code to Provide Stricter Limits on Lenders
Regulate Electronic fund Transfer Systems

Deciaration of Family Status

Amend Tax Laws for Alternate Famiiies

Repeal Sex Education Provision

Amend Durable Power of Attorney Act for Medical Purposes
Freedom of Patlent Choice in Visitations

Redefine Patient's Famlly

Amend Patients! Rights Statutes

Redefine Patient's Representative

Information to Patient's Household Members

Iincrease Damages for Vioiation of Patient Confidentiality Laws
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270

269

208

282

283

385

253

426

255

412

431

431

258

260

267

268

262

127

295

297

216

221

225

238

226

228

229
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SENATE::

Chalr, Local Government Commlttee Seek
Attorney General Opinlon on Discrimination

Local Government Committee Survey on Compliance
Judicial Branch:
JUDICIAL COUNCIL:
Use of Initials in Appelliate Opinions
Study on Juror Privacy
Limit Release of Names of Jurors
Standard Questionnaire for Juror Candldates
TRIAL COURTS:
Limit Release of Names of Jurors
Local Governmental Entities:
FIRE DEPARTMENTS:
No Repercussions Regarding Employees Sexual Orientation
LAW ENFORCEMENT AGENCIES:
Police Officer Training Regarding Victims of Violence
No Repercussions Regarding Employees Sexual Orientation
PROSECUTOR I AL AGENCIES:
Education Regarding Employment Discrimination
YOUTH AND ADULT CORRECTIONAL FACILITIES:
Privacy in Correctional Facllities
Businesses and Associations:
CALIFORN{A LIBRARY ASSOCIATION:
Develop Library Censorship Policles
THE PRESS:

Limit Access to Some Arrest Records
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{APPENDIX E]

CONTENTS OF THE MAIN REPORT

Le'f*er Of Tranm'*fal....................................................................

The Tree of Personal PFIVBCY.............................................................

cmlss'°ners........................‘......................'......'..."...........0....

S'faff and ConsuI*an‘rst.oo..0.Dooo.oo.ooDO0..0.00.0.....0..00......oo..oo..oo.o.ooo..ooot.

Rep°r‘r credlfs...........0....................................................0..........

ACKnowiedgmenf........................................................0....0...0........

|NTRODUCTI0N..O.o.oo00.0.;0000.00..000.000.0.00.OOo.ooc.......oo..oo..o..ooo...o..c..oo.o

Other Study Commissions on Porsonal PrivaCYeeeceseceececccsscscscscccsccccsssecnscscsse
Study Commissions on Sexuality and Sexual OrientatiON.cecccceccccccccccccsccccccccccse
The Creation and Mandate of the California CommiSSiONececscccccocecccscssssccsccsonss
The Operations of the California CoOmMiSSIONeececcecesesscccsecosssccsosseccocssccsssse
The Approach of This Report.cececcsscscecesccsccscssoceccsscocecsssssssosscocosssccce

INVASIONS OF THE RIGHT OF PERSONAL PRIVACY.....0.00..000..0.00.o...o.ooo0000.0.000..000.0

Philosophical Underpinnings of PrivaCy.eecececcceccccccscccscessccoscccccsssscccscsssee
Scope of the nghf of Personal PriVaCy...ooooo.o.aooooooooaoooooooaoooooooooooooooooo

Formal Foundation in LaWeeeesecesesececcsccescsccsccsscccsccscecsccecocsccssccccccs
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