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employers to develop procedures to ensure the confIden­
tiality and protection from unauthorized use and disclo­
sure of emp loyees' med tcal Information, to obtain written 
author I zat I on s before the re I ease of such I n form at I on, 
and to limit Internal use of such Information or the fact 
that such Information was withheld by the employee. 

Disclosures regarding job performance may be condi­
tionally privileged and non-actionable If made to others 
within the company for legitimate business reasons or to 
other potential employers concerning past performance and 
qua Ilf I cat Ions, in good fa Ith, without ma I I ce, and If the 
contents of the disclosures are true. 

Under the California Labor Code, questions regarding 
or use of Information relative to employee or applicant 
arrest records must be limited to cases resulting In 
conv I ct Ion. V 101 at I on of these prov I s Ions of the Labor 
Code gives rise to civil and crlm Inal I labl IIty. 
Similarly, public agencies may not require an applicant 

. for any I I cense, cert I f I cate, or reg I strat I on, to revea I 
a record of arrest that did not result In a conviction. 

A. USE OF POLYGRAPHS 

One major problem that surfaced several times during 
the Public Hearings pertains to the use of polygraph 
test I ng of em p loyees or app I I cants for em p I oym ent. The 
Labor Code's ban on such testing exempts the federal 
government and any agency thereof and the state govern­
m ent and any agency or I oca I su bd I v I s Ion thereof, I n­
cludlng, but not limited to, counties, cities, districts, 
authorities, and agencies. 

The Government Code states that pol Ice officers may 
not be required to subm it to polygraph exam Inatlons In 
departmental Investigations or otherwise. The statute 
does not prohibit the use of polygraph tests for 
applicants for employment with law ~,forcement agencies. 

Based upon Its study of the problem, the Comm Isslon 
finds that current law fat Is adequately to protect 
$mployees from serious privacy Invasions caused by the 
use of polygraph tests. Polygraph testing Is one of the 
most Intrusive procedures that has come to the attention 
of the Commission. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMM ISS ION RECOMMENDS that Government Code Sec­
* tlon 3307, which prohibits law enforcement agencies 
* from requ i ring peace of f I cers to subm I t to po I ygraph 
* tests, be amended to protect app I Icants for peace 
* off I cer pos I t Ions from be I ng requ I red to take such 
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* tests. Furthermore, If peace officer applicants are 
* requested to take such tests, the law should mandate 
* that personnel officials Inform applicants of their 
* right to refuse to subm It to polygraph testing. 
* There shou I d be no effect on app II cant status for 
* refusal to consent to polygraph testing. 

* 
* 
* 
* 
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* 
* 
* 
* 
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* 
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THE COMMISSION FURTHER RECOMMENDS that Section 432~ 
of the Cal tfornla Labor Code be amended. Presently, 
th I s statute exem pts state an d I aca I governm ent em­
p�oyers from Its provisions. Section 43~ prohibits 
employers from requiring or demanding that applicants 
or employees submit to polygraph testing as a condi­
tion of employment or continued employment. The 
blanket exem pt t on of governm enta I em p loyers from th Is 
prov t s I on shou I d be ell m I nated. The on I y exempt 
positions should be those requiring top security 
clearances. 

FINALLY, THE COMMISSION RECOMMENDS that if any appli­
cant or employee voluntarily submits to polygraph 
testing, the law should prohibit questioning In cer­
tain highly Intimate and private areas Including: 
religious, labor, sexual, or political activities and 
associations. V lolatlon of this prohibition shou Id 
carry' cr I m I na I pena I ties, c I v II recovery of actua I 
damages or $1,000, whichever Is greater, and reason­
able attorney fees a~d costs to any employee who 
preval Is In any litigation arising under this stat-

* ute. 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

After being adopted Into law and In effect for a few 
years, I f these recommendat Ions do not appear to have 
solved the problem of abusive polygraph practices, the 
Legislature should consider prohlbltJng the use of poly­
graph test I ng under any cond 11: Ions I n em p I oym ent set- . 
tlngs. 

B. LAW ENFORCEMENT 

Historically, some. of the greatest resistance to 
equal employment opportunities for lesbians and gay men 
has come from law enforcement employers. The Comm Iss Ion 
staff has reviewed the employment practices and policies 
of a few local law enforcement agencies In Cal tfornla. 
While the Chief of Police In San Francisco, both within 
his department and publicly, has encouraged lesbians and 
gay men who are currently employed as officers to feel 
free to acknow I edge the I r status without fear of 
repercussions, such has not been the policy In Los 
Angeles. 
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* * * * * * * * * * * * * * • • • * * • • * • * * * * * • * • 
* • 
* THE COMM I SS ION RECOMMENDS that all po II ee, sher Iff, • 
* and fire departments throughout the state follow the • 
* San Francisco precedent and officially make a public * • statement to members of these departments that there • 
* w I I I be no repercuss Ions I f an em p loyee's sexua I * 
* orientation becomes known. • 
* * 
* * * * * • * * * * * * * * * * * * * * * * * * * * * * • * * 

Because many law enforcement emp loyers are unaware of 
their legal responsibilities, the Commission believes 
that all employers of peace officers In this state would 
benef~from management counseling regarding the' Illegal­
Ity of sexual orientation discrimination both In recruit­
ment and selection. Likewise, all pol Ice and sheriff 
departments could use assistance in developing Instruc­
tion materials and segments of courses about the gay and 
lesbian communities to help dispel the myths and stereo­
types which are stili so pervasive within the departments 
and which foster the continuity of preJudice. 

The California Commission on Peace Officer Standards 
and Tra I n I ng (P.O.S.T.) Is "respons I b I e for the estab­
Iishmentand maintenance of minimum standards of physi­
cal, mental and moral fitness for the recruitment, selec­
tion, and training of law enforcement offlcers~' 

REPORT, page 416. 

"NO REPERCUSSIONS RE-
GARDING EMPLOYEES' SEXUAL 
OR I ENTATIONn 

REPORT, page 420. 

Attorneys' DIrectory ~ Services 
.!.!!.! Information: Federal, 
California, and County Govern­
ments (Berkeley: Continuing Edu­
~n of the Bar, 1977) pages 

* * * • • * * * * • • • • * * * * • * • * • • * * * * * * • 
* 

151-152. 
* 

• THE COMM ISSION RECOMMENDS that the Comm Isslon on 
* Peace Officer Standards and Training, within Its 
* establIshed programs, develop mInimum standards for 
* non-dlscrlm Inatlon and equa I emp loyment opportun Ity 
• In recruitment, selection, and education by law en­
* forcement employers In the area of sexual orientation 
* d I scr I m I nat Ion. These standards shou I d be d I sssem 1-
* nated to al I la w en forcem,ent em pi oyers In th I s state 
* at the earliest possible opportunity. Finally, on­
* go I ng aud I ts conducted by P ~.s.T. shou I d I nc I ude an 
* exam Inatlon of comp I lance with constitutional and 
* statutory sexual orientation discrimination laws. 

* 

* • 
* 
* 
* 
* 
* 
* 
* 
* 
* • 
* • 

* * * * * * * * * * * * * • * * * • * * • • • * * • * • • * • 

Since sher Iff departments are operated with I n the 
personnel system of counties, the County Personnel Ad­
ministrators Association of California could provide 
assistance to Its members In the form of educational 
programs and materials as well as professional counsel­
Ing. The Local Government Services Division of the State 
Personne I Board p lays an Important ro lew I th In th I s or­
ganIzation. 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * THE COMMISSION RECOMMENDS that the SPB, through Its 
* Local Government Services Division, develop or cause 
* to be developed educational and counseling materials 
* to ass f st county per sonne I adm I n I strators In under­
* standing and meeting theIr legal and moral obi Iga­
* tlons to Include Usexual orlentatlonll within their 
* exIsting equal employment opportunity programs. 
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THE COMM ISS ION FURTHER RECOMMENDS that city attor­
neys, county counse I s, and d I str I ct attorneys 
throughout the state fam I liar I ze them se I ves with 
formal legal opInions on the subject of sexual orl­
entat Ion d I scr I m I nat Ion In governm ent and pr I vate 
employment, such as ~ l:!!. Students Association .!!.. 
PacIfIc Telephone Co. (1979) 24 Cal.3d 458 and 63 
Ops. Cal. Atty. Gen. 583 (1980). Then city and 
county personnel administrators should be advised of 
the I r current legal ob I I gat Ions not to d I scr I m I nate 
on the bas I s of sexual or I entat I on. A po I 1 cy state­
ment should also be developed and distributed to 
deputy district attorneys regarding Investigation and 
prosecution of complaInts alleging violation of sec­
tions 1101 and 1102 of the Labor Code, which sections 
prohibIt discrImInation by prIvate employers by rea­
son of an employee's political activity, Including 
be i ng open I y gay at work. 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

C. TEACHERS IN PUBLIC SCHOOLS 

The legal obligation, ,In public school teacher em­
ployment practices, not to dlscrlm I nate on the basis of 
sexual orientation, Is based upon constitutional provl­
s Ions deal I ng with pr I vacy and equal protect I on as well 
as various government code sections. 

School boards In citIes such as Palo Alto, Santa 
Barbara, and San Francisco have adopted policIes which 
prohibit such discrimination. Also, the major associa­
tions and unions for educators have condemned sexual 
orIentation discrImination against teachers, Including: 

* AmerIcan Federation of Teachers 

* United Federation of Teachers 

* CalIfornia Federation of Teachers 

* National Education AssocIatIon 

* National Council of Teachers of English 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COM MISS ION RECOM MENDS that the S tate Board of 
Educat I on and the Super I ntendent of Pub I I c I nstruc­
tlon send notification to all local school districts 
throughout the state reminding them that sexual ori­
entation discrimination In employment Is Illegal and 
requesting them to update their equal employment 
opportunity policy statements accordingly. 

* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

The Commission takes note that the Board of Trustees 
of the California State University and Colleges System 
and some community colleges have already taken some ac­
t I on with respect to non-d I scr I m I nat i on on the bas I s of 
sexua I or I entat Ion. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * THE COMM ISS ION RECOMMENDS that the Board of Regents 
* of the University of California, the Trustees of the 
* California State University System, and the Board of 
* Governors of the California Community Colleges should 
* each review the nondiscrimination policies within 
* their respective systems for both admissions and 
* employment practices to ensure that "sexual orienta­
* t I on" has been added as a protected c I ass I f I cat I on. 
* Equa I em pi oyment opportun I ty personne I with I n each 
* system should receive training on sexual orientation 
* discrimination within ongoing training programs. 
* College placement services shou Id require emp loyers 
* to certify that they do not engage In sexual orlenta­
* tlon dlscrlm Inatlon. 

* 

* 
* 
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* 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Public school teachers In California must be creden­
t I a I ed by the Comm I ss Ion on Teacher Preparat I on and L 1-
cens I ng. Accord I ng to the Ca I I forn I a Supreme Court, a 
teacher's homosexuality, In Itself, may not form the 
bas I s for revok I ng a teach I ng credent I a I. Other profes­
sional licensing agencies in California have Issued pol­
Icy statements that "publicly affirmed homosexuality does 
not In Itself preclude a person otherwise qualified from" 
obtaining a professional license. . 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * 
* THE COMM ISSION RECOMMENDS that the Comm Ittee of Cre- * 
* dent I a I s of theCa I I forn I a Comm Iss Ion for Teacher * 
* Preparation and Licensing Issue a policy statement * 
* that publicly-affirmed homosexuality will be treated * 
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* 
* 
* 
* 

the seme as publicly -affirmed heterosexuality for 
purposes of denying, suspending, or revoking a teach­
Ing credential. 

* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

D. PRIVATE SECTM 

While employers In the private sector have more lati­
tude In their emp loyment practices than do government· 
em p I oyers, they are st I I I su bJ ect to a var I ety of re­
strictions that protect employee privacy, Including: 

(1) common law privacy protection; 

(2) article 1, section 1 of the state 
Constitution; 

(3) state legislation prohibiting certain 
types of emp loyment d Iscrlm Inatlon; 

(4) state legislation prohibiting the 
collection of certain Information about em­
ployees or applicants; 

(5) sexual harassment legislation and 
administrative regulations; and 

(6) state legislation protecting employees 
from other forms of privacy Infringements. 

Some Cities, such as Los Angeles and San Francisco, 
have ordinances which make It I I legal for a private 
employer to discriminate on the basis of sexual orienta­
tion. Any app II cant or emp loyee who suffers from such 
discrimination has a private cause of action against the 
employer and can bring suit In court alleging a violation 
of such an ordinance. 

Employers who engage In such discrimination In mun~­
clpalltles which do not have such an ordinance may stili 
be liable under the law. A memo Issued on June 13, 1979, 
by the State Labor Commissioner to those working In 
branch offices throughout the state underscored that 
crlm Inal sanctions may be Imposed against private em­
ployers who discriminate against openly gay employees: 

12/82 
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cause of the I r be I ng I'm an I fest" homosexua I s or 
persons m a king "an I ssue of the I r homosexua 1-
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Ity... I nits op I n lon, the court states, ''The 
struggle of the homosexual community for equal 
rights, particularly In the field of employ­
ment, must be recogn I zed as a po I I t I cal ac­
tivity." 

••• Note that the rem edy for v 10 lat I on 
Is criminal prosecution. 

Sexual orientation discrimination by private em­
ployers may also constitute a violation of the right of 
pr I vacy I n the state Cons t I tut Ion. A num bar of court 
decisions have held that an Individual's sexual orlenta­
t I on Is presum pt I ve I y un re I ated to fitness for a Job; 
thus, such Information Is "unnecessary~ One of the 
principal mischiefs that was to be addressed by the 1972 
Privacy Amendment adopted by the voters was to curb the 
overbroad co I I ect Ion and retent I on of unnecessery per­
sonal Information by government and business Interests. 

Finally, Interrogations of appllcents or employees 
about their sexual orientation may constitute a violation 
of the common law tort of privacy, being an Intrusion 
Into their private affairs. 

Protection against sexual orientation discrimination 
In private employment Is also being achieved through 
voluntary methods. Some private employers have announced 
thet they do not discriminate on the basis of sexuel 
orientation; some have dlssem Ineted their poHcles In 
compeny publications, such as personnel manuals and com­
pany newsletters. The following compenles, among others, 
have used this approech: 

ABC Cernatlon Campeny Oscer Meyer Co. 
American Express Adolph Coors J.C. Penney 
Amer I cen Motors Firestone Tire Pitney Bowes 
Anheuser Busch Generel Electric Rockwe I I I nternat' I 
Avon Products Glbralter Sevlngs Schiltz Brewing Co. 
Bank of Amerlce Honeywell Sears 
Bell & Howell INA Corp. Standard 011 of CA 
Bendix Johnson & Johnson TRW 
CBS Metropollten Life United Airlines 

In the process of collective bargelnlng, some em­
ployers are now being faced with union demends to Include 
"sexual or I entet Ion" I n the non-d I scr I m I net IOn agreem ent. 
This method Is proving to be another source of protection 
against sexual orientation dlscrlm Inatlon In employment. 

Both employers end employees would benefit from leg­
Is lat I on creat I ng a un I form statew I de po II cy on sexuel 
orlentetlon dlscrlmlnetlon In private employment. 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 

THE COMM ISSION RECOMMENDS that the Legislature amend 
the Fair Employment Practices Act to Include "sexual 
or I entat Ion" among those categor I es of d I scr I m I nat Ion 
specifically prohibited by law. 

* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Privacy In private-sector employment Is 8n area de­
serving of focused and long-range study, not only because 
of the num ber of prob I em s that ex I sts, but a I so because 
of the complexity of the problems 8nd because of the 
competing and often valid Interests of employers. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMM ISS ION RECOMMENDS that the Labor Comm Issloner 

* establ ish a 12-month Task Force on Private-Sector 
*; Employment Privacy. The purpose of this Task Force, 

com posed of a cross-sect I on of bus I ness and la bar 
representatives, would be to Identify recurring Inva­
s Ions of em p loyee pr I vacy, to present I eg81 prov i -
slons which protect employee privacy, and to make 
recommendations for legislative or administrative 
actions that are necessary to further protect the 
privacy rights of private-sector employees. This 
Task Force should be created in early 1983 and should 
report Its find I ngs and recom m endat Ions to the state 
Labor Commissioner in early 1984. In turn, the Labor 
Commissioner should make recommendations to the Leg­
islature based upon the report of this Task Force. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION FURTHER RECOMMENDS that the Legisla­
ture add a chapter to the California Labor Code that 
would prohibit an employer from: 

(a) soliciting or requiring the divulgence 
of any Information about an emp loyee's (or 
prospective employee's) private life th8t h8S 
not been demonstrated by the emp I oyer to be 
necess8ry to the performance of the job; 

(b) using any Information acquired about 
an emp loyee's (or prospectl ve emp loyee's) 
private life th8t has not been demonstrated 
by the employer to be necessary to the perfor­
mance of the job, to Influence any decision 
regarding the hiring, placement, promotion, 
assignment, or termination of the employee; 

(c) subjecting an employee to har8ssment 
or Interrogation on the basis of Information 
acquired about the employee's private life 
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* 
* 
* 

that has not been demonstrated to be necessary 
to the performance of the Job. 

* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

E. NON I TOR I NG/IMPLEMENT I NG EX I ST I NG LAW 

Since 1975, the United States Civil Service Commis­
sion has evaluated the suitability of Individuals for 
federal employment based upon "fltnessll or "merit" rather 
than allowing exclusions solely because a person Is a 
homosexual or has engaged In homosexual acts. 

The C I v I I Serv I ce Reform Act of 1978 further "proh I b­
Its any employee who has authority to take personnel 
actions from discriminating for or against an employee or 
applicant for employment on the basis of conduct which 
does not adversely affect either the employee's own Job 
performance or the performance of others." 

In 1980, the federal Office of Personnel Management 
(OPM) Issued a directive Intended to advise and educate 
agency heads of the po I I cy of OPM regard I ng the C I v I I 
Serv I ce Reform Act's ef fect on pr I vacy and sexua I or I en­
tation: 

The privacy and constitutional rights of 
app I I cants and em p loyees are to be protected. 
Thus, applicants and employees are to be pro­
tected against inquiries Into, or action based 
on, non-Job-related conduct, such as reli­
gious, community, or social affiliations, or 
sexual orientation. An applicant or employee 
Is also to be protected against any Infringe­
ment of due process, se I f-Incrlm Inatlon or 
other constitutional rights. 

The Department of Defense and th~ federal military 
are not affected by the reforms mentioned above, although 
courts In recent years have not been unanimous In their 
treatment of discharge proceedings based solely on homo­
sexua I status or tendenc I es (as opposed to conduct). 

In California, until 1979, there was no state agency 
specifically charged with the responsibility to Investi­
gate and remedy complaints alleging discrimination based 
upon sexual orientation. Simi larly, there was no clear­
cut legal authority giving lesbians and gay men a private 
cause of action against the state If It discriminated. 

On April 4, 1979, Governor Edmund G. Brown Jr. Issued 
an execut I ve order proh I bit I ng sexual or I entat Ion 
discrimination In state employment. This landmark order 
stated: 
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WHEREAS, Article I of the California Con­
stitution guarantees the Inalienable right of 
pr i vacy for a I I peop lew h I ch must be v I gor-
ously enforced; and , 

WHEREAS, government must not single out 
sexual minorities for harassment or recognize 
sexual orientation as a basis for discrimina­
tion; and 

WHEREAS, California must expand Its In­
vestment In human capital by enlisting the 
talents of all members of society; 

NOW, THEREFORE, I, Edmund G. Brown Jr., 
Governor of the State of California, by virtue 
of the power and author I ty vested I n me by the 
Constitution and statutes of the State of 
California, do hereby Issue this order to 
become effective Immediately: 

The agencies, departments, boards, and 
commissions within the Executive Branch of 
state government under the Jurisdiction of the 
Governor shall not discriminate In state em­
ployment against any Individual based solely 
upon the i nd I v I dua I 's sexual preference. Any 
alleged acts of discrimination In violation of 
this directive shall be reported to the State 
Personnel Board for resolution. 

Within months after the executive order was signed, 
California's Supreme Court and Attorney General had 
Issued opinions which confirmed and supported the anti­
discrimination of the Governor. 

The Implementation agency for the non-discrimination 
policy of the state Is the State Personnel Board. Since 
sexual or I en tat Ion d I scr I m I nat I on has been deemed to be 
"arbitrary dlscrlm Inatlon," and violative of merit prin­
ciples embodied In the state Constitution and state civil 
service laws, It Is also appropriate for the SPB to have 
Jurisdiction because of Its constitutional mandate to 
oversee c i v I I serv Ice. 

The Comm Isslon's recommendations which follow may 
overlap to some extent the provisions In the SPS's Imple­
mentation memo which Is set forth In full In the Report 
of the Comm I ss Ion. I n those cases, the purpose of the 
recommendation Is to provide support and, In some 
aspects, practical assistance to the Board. 
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• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

THE COMMISSION RECOMMENDS that the Executive Officer 
of the State Personnel Board Issue a new memorandum 
to "A I I State Agenc I es and Em p loyee Organ I zat Ions" 
fu Ily explain Ing ~ legal bases of protection a­
gainst such discrimination. Such a memo Is evidently 
a part of the present plan of Implementation, and the 
Comm Iss Ion refers the Executive Officer to the sum­
mary of the legal bases found by the Commission, 
below. 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
SlM4ARY OF LAW GOVERN I NG 

SEXUAL ORIENTATION DISCRIMINATION 
IN STATE EMPLOYMENT 

(1) Article VII, §l(b) of the state Constitution 
(civil servlceJ: merit system employers must not 
discriminate against any applicant or employee on account 
of his or her sexual orientation; 

(2) Article I, §1 of the state Constitution (right of 
privacy): state agencies must refrain from prying Into 
the sexual orientation of applicants or employees and 
must refrain from sharing or using sexual orientation 
Information In a manner which may have an adverse Impact 
on an applicant or employee; 

(3) Article I, §7 of the state Constitution (equal 
protection): state agencies must afford equality of 
opportunity to lesbians and gay men on the same terms as 
opportunities and benefits are afforded to applicants or 
employees with a heterosexual orientation; 

(4) State Civil Service Statutes (such as Government 
Code §18500 et seq.): state agencies governed by these 
statutes must not discriminate on the basis of the sexual 
orientation of applicants or employees; 

(5) Government Code §3201 et seq. (political activi­
ties): state agencies must refrain from pressuring em­
p loyees to rema In tlln the closet" or d Iscrlm Inatlng a­
gainst those who Identify themselves as lesbians and gay 
men or who are Involved In gay-rights activities; 

(6) Fourteenth Amendment to the United States Constl­
tut Ion I eq ual protect Ion and due process J: governm ent 
agencies may not engage In Invld lous dlscrlm Inatlon a­
gainst persons of one sexual orientation and must refrain 
from taking arbitrary action against employees or appli­
cants; and 
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(7) Executive Order B-54-79, as construed by the 
California Attorney General. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that the State Personnel 
Board establish a systematic procedure for monitoring 
and auditing departmental compliance with non-dis­
crim Ination pol icies. After the Executive Officer 
sends out a revised memo explaining ~ bases for 
legal protection for the sexual orientation classifi­
cation, departments should be advised that audits 
will require proof: (1) that "sexual orientation" 
has been added to non-discrimination policies wherev-
,er they appear in departmental literature; and (2) of 
the dates, circumstances, and methods which have been 
employed to inform personnel of the nature of sexual 
orientation discrimination and ~ legal bases under 
w hi ch it Is proh I b I ted. An aud I t of every departm ent 
under the Jurisdiction of the State Personnel Board 
,shou Id be comp letOO with In one year. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Plans of Imp I em entat Ion depend to a large extent on 
the allocation of human resources to develop and monitor 
programs both inside and outside of the State Personnel 
Board. Presently, one person Is assigned sexual 
orientation duties one-quarter time within the SP& This 
Is Insufficient and has created frustration, delays, 
oversights, and many deficiencies in Implementation. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM ISSION RECOMMENDS that a person at the man­
ager level be assigned to coordinate, on a full-time 
baSiS, implementation and monitoring of the Board's 
const I tut lona I and statutory dut Les with respect to 
sexual orientation dlscrlm Inatlon, and that, begin­
ning with the 1983-1984 budget year, the Legislature 
provide funding for such a position. 

* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * *'. * * * * * 

It Is also apparent to the Comm Iss Ion that recent 
changes In state law have not filtered down to all local 
government officials throughout the state. Some munici­
pal itles are either unaware of their obi igatlons under 
present law or simply choose to ignore them. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMM I SS ION RECOMMENDS that the Che Ir of the Local * 
* Governm ent Com m I ttee of the Ca I I forn i a State Senate * 
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* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

request from the C811fornla Attorney General a formal 
written opinion st8tlng whether sexual orientation 
discrimination by local government employers Is pres­
ently Illegal and, If so, setting forth the constl­
tut lonal and statutory prov I s Ions under w hi ch local 
government employers are prohibited from discriminat­
Ing on the basis of sexual orientation. It Is 
further recommended that after such an opinion Is 
obtained, the local Government Comm Ittee transm It 
copies of this legal opinion to city attorneys, coun­
ty counsels, and local government personnel officers. 
This would be a constructive and positive way to 
ellm I nate some of the dlscrlm Inatlon which Is a prod­
uctof Ignoranceofthelaw. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

The Commission also believes that self-enforcement by 
local government employers or, ultimately, Judicial 
enforcement when victims have enough resources to use the 
courts, are Inadequate remedies. No other minority group 
has been expected to "fight city hall" by Itsel.f. Racial 
and ethnic minorities, women, elderly, disabled, and 
other groups have the services of the state Department of 
Fair Employment and Housing to Investigate and remedy 
dlscrlm Inatlon against Its members. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM I SS ION RECOMMENDS that the Leg I s I ature au­
thor I ze the Departm ent of Fa I r Em pi oym ent and Hous I ng 
to Investigate, conciliate, and remedy complaints 
which allege that local government employers have 
engaged In sexual orientation discrimination against 
amp loyees or Job app I I cants with respect to hi ring, 
dismissal, or any other term or condition of employ­
ment. To accomplish this purpose, legislation should 
be enacted to add "sexual orientation" to the Fair 
Emp loyment and Hous I ng Act. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

There is also a tremendous lack of information as to 
the I eve I of com p I 18nce by I oca I governm ent em p loyers 
with non-discrimination laws. With respect to each of 
6,000 municipalities, a number of questions should be 
answered: 

12/82 

* Is the employer aware that sexual orien­
tation discrimination Is presently Illegal 
under state law? 

* Has the em p loyer up-dated Its non-d I s­
crimination policy In all relevant departmen-
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ta I· emp loyment documents and I I terature to 
reflect non-discrimination on the basis of 
sexual orientation? 

* Have personnel officers, equal employ­
ment opportunity officers, affirmative action 
off I cers, and superv I sory personne I I n each 
department within the municipality received 
training regarding sexual orientation dls­
crlm Inatlon? 

* Have pre-em pi oym ent forms, question­
naires, and oral interviews eliminated direct 
or Indirect questions relating to sexual orl­
entat Ion or "homosexua I tendenc I es"? 

* Have civil service rules eliminated 
homosexuality as a disqualifying employment 
factor? 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that the Local Government 
Committee of the California State Senate conduct or 
cause to be conducted a survey of loca I government 
employers In California to determine the answers to 
the questions listed above. The Local Government 
Comm I ttee shou I d dev I se a method to fund the survey 
and might consider delegating the responsibility for 
oversight of the project to the State Personnel 
Board, Local Government Services Division. A report 
conta tnt ng survey resu I ts and an ana I ys t s shou I d be 
pub I I shed by the Leg I s I ature. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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XII. Housing 

A. AMENDING/IMPLEMENTING EXISTING LAW 

The practice of discriminating because of race, col­
or, religion, sex, marital status, national origin, or 
ancestry, In housing accommodations has been declared to 
be against public policy and in violation of Cal ifornla 
fair housing law (formerly called the Rumford Fair 
HousIng Act and now contained In the Fair Employment and 
Housing Act) as wei I as the Unruh Civil Rights Act. 
A I though on I y certa In categor I es are actual I y enum erated 
In each act, the Unruh Act has been held actually to 
cover.!.!.!.. arbitrary dlscrlm Inatlon, the explicIt speci­
fication being merely "Illustrative." 

The California Department of Fair Emp loyment and 
Housing Is charged with the responsibility to enforce the 
present law. I f it Is determ ined that the law has been 
violated, certain remedies may be available, Including, 
but not limited to, the sale or rental of the housing 
accommodations and payment of actual and punitive dam­
ages under the fair housing law, and processing and 
conciliation of complaints under the Unruh Act. 

It has not been publicized, and It would be difficult 
for a layperson to ascerta I n, that the D.F.E.H. Is em­
powered to handle housing complaints alleging sexual 
orIentation dlscrlm Inatlon or that the law covers such 
discrimination under Unruh Act JurisdictIon. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that the following actions 
be taken to ensure fair housing practices for les­
bIans and gay men: 

(1) a legislative amendment of the Unruh Civil Rights 
Act and Rum ford Fa I r Hous I ng Act, II st I ng IIsexua I 
or I en tat lonn with other enumerated bases of d I s­
crimination which are prohibited; 

(2) a technical amendment to the Unruh Civil Rights 
Act, Indicating that the Department of Fair Em­
ployment and Housing has Jurisdiction to receive 
complaints alleging violations under that Act; 

(3) an Immediate update by the Department of Fair 
Employment and Housing of the literature that It 
disseminates to the public, to Indicate clearly 
that the Department has Jurisdiction to Investi­
gate hous I ng cases a I I eg I ng sexua I or I entat I on 
discrimination; and 
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* (4) that the Hous I ng Un It with I n the Department of * 
* Fair Employment and Housing engage In educational * 
* projects, to Increase community awareness of the * 
* protections already afforded under the Unruh Act * 
* with respect to sexual orientation dlscrlmlna- * 
* tlon. * 
* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

B. HOUSING/EMPLOYMENT DISCRIMINATION STUDY 

State law authorizes the Fair Employment and Housing 
Commission to create advisory councils to study discrimi­
nation In any field of human relationships. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMM ISS ION RECOM MENDS that the Fa i r Em p I oym ent 
* and Housing Commission establish a statewide Advisory 
* Council on Sexual Orientation Dlscrlm Inatlon. Its 
* mandate should be to study the causes and manifesta­
* tlons of sexual orientation discrimination In 
* California, especially as It occurs In the areas of 
* employment and housing. That Council periodically 
* shou I d adv I se the Fa I r Em pi oyment and Hous I ng Comm I s­
* slon on the status of such discrimination and could 
* recommend administrative and legislative actions to 
* further the pol Icy of this state to ellm I nate such 
* discrimination. 

* 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *. 

C. PROTECT ION FOR RENTERS WITH CH I lOREN 

A recent Ca II forn I a. Supem e Court dec I s Ion proh I bits 
discrimination by landlords against renters with chil­
dren. Notwithstanding this Judicial precedent, as a mat­
ter of setting priorities, the Department of Fair Employ­
ment and Housing has directed Its staff not to accept 
cases Involving such discrimination. Discrimination 
aga I nst persons who choose to ra I se ch II dren not on I y 
constitutes arbitrary discrimination within the meaning 
of various clvl I rights statutes, but also Infringes on 
decisional privacy rig~ts protected by Article 1, Section 
1 of the California Constitution. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMM I~SION RECOMMENDS that the Department of Fair * 
* Employment and Housing Include housing cases Involv- * 
* Ing discrimination against renters with children * 
* within Its list of "priorities." .* 
* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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XIII. Consumer Issues 

A. CREDIT 

The Ca I i forn I a Leg I s I atu re has enacted anum ber of 
statutes protecting personal privacy In various financial 
transactions. Under the Consumer Credit Reporting Agen­
cies Act, consumers have a right to Inspect any files or 
records about them maintained by such an agency. If 
Information Is Inaccurate, the consumer has a right to 
have corrections made. Users of credit reports from 
these agencies must notify a consumer If an adverse 
decision pertaining to that consumer Is based In whole or 
part on such a report. 

The Civil Code also gives consumers who are the 
subjects of Investl gatl ons condu cted by I nvest I gat i ve 
consumer reporting agencies a right to Inspect all files 
and records maintained by the agency about them. 

The Comm Iss lon's study has revealed that existing 
legal provisions protecting consumers against loss of 
privacy are Inadequate. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * THE COMMISSION RECOMMENDS that the Legislature amend 
* the Consumer Credit Reporting Agencies Act to accom­
* p \I sh the fo lIow I ng objecti ves: (1) the def I nit Ion 
* of "legitimate business need" be narrowed to Include 
* on I y ''consum er-I nit i ated transact Ions"; and (2) con­
* sumer credit bureaus that maintain computerized con­
* sumer credit files be required to obtain a special 
* permit to do business In California, and that such 
* perm I ts be I ssued or renewed by the Ca II torn I a De­
* partment of Consumer A ffa I rs on I y to cred It bureaus 
* that conduct certified annual audits of data security 
* systems, proving that their systems record the 
* date, time, and Identification of anyone gaining ac­
* cess to com puter I zed cred it f I I es. 

* 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

The Comm Iss ion Is troubled by the fact that tenant 
reporting services are not presently covered by the Con­
sumer Credit Reporting Agencies Act and that present law 
does not adequately protect millions of Ca I I forn la rent­
ers from the abusive Information practices of some of 
these report I ng serv Ices. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * THE COMMISSION RECOMMENDS that the Legislature enact 
* legislatIon to subject renter reporting services to 
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* the protections contained in the California Consumer 
* Credit Reporting Agencies Act. Accuracy of Informa­
* tlon, fair notice procedures, consumer access to 
* records, and purging of adverse Information after a 
* reasonable period of time should all be Included In 
* any future legislative efforts on behalf of the prl­
* vacy rights of tenants. 

* 

* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * • * * * * * * * * * * * * * * * * * * * * 

Several other statutes regulate the area of financial 
privacy. Customer lists of telephone answering services 
and emp loyment agenc les are protected as trade secrets. 
The willful betrayal of a professional secret by a physi­
cian constitutes unprofessional conduct, which may result 
in dlsclpl ine being Imposed by the Board of Medical 
Examiners. Private trust companies may not disclose 
information concerning the administration of any private 
trust confided to them. Credit may not be denied to 
anyone on the basis of marital status. Bookkeeping ser­
vices may not disclose the content of any records or 
information to anyone other than the person or entity who 
I s the subject of the record. F I na I I y, the Ca I I forn I a 
Right to Flnanaclal Privacy Act sets forth the procedures 
and policies for government access to cl lent records 
maintained by financial Institutions. 

B. INSURANCE 

The Insurance Information and Privacy Protection Act 
became law as of October 1, 1981, and Is scheduled to 
exp I re In 1989. The remed I es prov I ded by th I s Act are 
both exclusive and rather 11m ited. Lawsuits based upon 
defamation, Invasion of privacy, or negligence for wrong­
ful disclosures, are specifically prohibited. If an 
Insurance entity falls to comply wf1"h those sections of 
the Act that provide guidelines for access to records, 
correction of records, or adverse underwriting decisions, 
the aggr I eved consumer has on I y two non-monetary 
remedies: (1) complain to the Insurance Comm Issloner, or 
(2) seek a court order requiring the company to comply 
with the law. If an insurance entity violates the sec­
tion on unauthorized disclosures, the person harmed may 
recover only actual damages for the violation. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * THE COMMISSION RECOMMENDS that the California Legls­
* lature amend section 791.20 of the Insurance Code to 
* prov I de for damages when insurance ent I ties v I 0 late 
* the rights of consum ers to gal n access to the I r 
* records, to correct or amend Inaccurate records, and 
* to obtain an explanation for adverse underwriting 
* decisions. Each violation of these particular rights 
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• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

should carry e minimum penalty of $1,000 or the 
amo unt of actual damages suffered, whichever Is 
greater. 

THE CCMM I SS ION FURTHER RECCMMENDS that the Ca II forn la 
Legislature amend section 791.20(b) of the Insurance 
Code to prov I de tor ami n 1 mum pena I ty of S 1, 000 or 
actual damages, whichever i s greater, for unau­
thorized disclosures of personal Information. 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
Communlca1"lons with persons In the Insurance Camm is­

s loner's of t I ce regard i n9 any fact concern I n9 the ho I dar 
of, or appl lcant for, a certificate or license Issued 
under the Insurance Code, are deemed to be made in offi­
cial confiden ce. This statute affords some pri vacy pro­
t ect ion to persons coope rating with the Camm Issloner In 
in ves t i gat Ions perta i n I ng to bus I nesses that must ho I d 
cert I f I cates or li censes under the I nsurance Code. 

Persons or financi a l Instituti ons that lend money for 
r eal property transactions usuall y have a benefici a l 
Interest in fire or casualty insurance policies on the 
subject pr operty. As a r esult, the lending Instituti on 
gains possession of personal Information about the bor­
rower. Sect i on 770.1 of the Insu rance Code prohibits t he 
I ender from shar i ng such per sona I I nform at Ion with bus i­
nesses that may desire to sol icit the owner to purchase 
add I tiona I or subst I tute insurance coverage on the prop­
erty if th e borrower has fi led a statement with the 
lender prohibiting the sharing of such Information. The 
Commi ss ion find s the Intent of this provision to be 
I audab I e but the protect i on to be inadequate. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

THE COMM ISS ION RECCMMENDS that Section 770.1 of the 
J nsurance Code be amended to proh 1 bl t lenders from 
sharing with third parties any personal Information 
about borrowers that l enders obta i n from the oor­
r owers' insurance policies, unless lenders have spe­
ci fica ll y sought and obtained authorization from t he 
borrowers for such disc losure. Present laws au­
thorize disclosure unless the oorrower takes affirma­
tive action to file a prohibitory statement. The 
proposed amendment wou I d reverse th I sand proh I bit 
such di sc losure unless the lender takes affirmative 
steps to not ify the borrower of the Intended di sclo­
sure and gives the borrower a genu I ne opportun I ty to 
authorize or refuse to al low this type of a disc l o ­
sure. 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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C. ELECTRONIC FUND TRANSFERS 

Because such systems necessarily Involve central 
compuTers with I inks to and between merchants and banks, 
with access t o bank customers' flnllncial and other per­
son" , Information, as well as Information regarding what 
one Is purchasing and from whom, electronic fund transfer 
systems pose a serious threat to the personal privacy of 
consumers. 

As such systems become more prevalent, the need for 
protect ion becomes more critical, and such protection 
should m i nimally Include: 

(1) str I ct II cens i n9 of EFTS data ban ks, 
r equi ring the tightest control possible on 
access; 

(2) outlawing of bifurcation and "plggy­
backing'l so as to minimi ze the data base, 
9 1 Imlnating the datal 15 of transactions; and 

(3) raqu i ring fu II disc losure to the cus­
tomers of the privacy risks i n using an EFTS. 

* * * * • * * * • * * * * * * * * * • • * * • • * * * * * * * 
• 
• 
• 
• 
• 
• 
• 
• 

THE CCMM ISSION RECOMM ENDS th.t the Cal itornia LegiS­
lature take Immedi ate action to protect Cal ifornians 
against the threat to privacy tha t these systems 
pose. Furthermore, the Comm Iss i on r ecom mend s that 
the minimum safeguards outlined above be Incorporated 
into such protecti ve legis latlon. 

• 
• 
• 
• 
• 
• 
• 
• 

* * * * * * * * * * * * * * * * * * * • * * * * * * * * * * * 
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XIV. Fern Ily Matters 

A. DEFINING FAMILY 

Recent Supreme Court dec I 5 I cns have recogn I zed that 
the term "tam II yll actua I I Y encom passes a w I de d i vars i ty 
of rel at ionsh ips tor the people of this state: 

The definition of a "fam il y" in our socie­
ty has undergone some change in r ecent years. 
IT has come to mean something far broader than 
only those Individuals who are united In for­
mal marriage. Many individuals are united by 
t ies as strong as those that unite traditional 
blood, marriage and adoptive fam i lies. 

* * * * * * • * * • * * * * * * * * * * * * * * * • * * • • * 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

THE COMMISSION RECOMMENDS that the Ca l Ilornia 'Legis­
lature e nact procedures al l ow Ing members of 
CalifornIa's " a l tern ative famIlies" (persons who are 
domicIled in the same household and who consider 
themselves to be a fami I y unit, regardless of whether 
they a r e related by b l ood, marriage , or adoption ) 
officially to declare their family status. A docu­
ment evidenci ng such officia l declaration should be 
prod uced so that a I I Ca I I for n I ans who are mem bers of 
fami I ies ca n eq ui tably share state a nd loca l r e ­
sources. Such procedures would ass i st all fam i Iy 
member s topartlclpate In benef it programs such as 
employment programs offering medical, dental, or 
other benef I ts to members of an emp loyeels fam i I y_ 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• • • * * * * * * * * * • • • * • • • • * * * • • * * • * * * 

6. TAXES 

The state Control l er recently commissioned a consul t­
ant to study the area of I nher I tance taxat I on and a I ter ­
nate fam i I ies. The resulting report recommended that the 
"Controller1s office take a leadership r ole In Investi ­
gat I ng how these changes (i n the make- up of fam i I I es and 
households I affect the whole area of taxes and taxation." 
The specific recommendation was for a "special commission 
to Investigate the matter of taxes and social change with 
the object 1 ve of ach I ev I ng an equ I tabl e tax structure 
that meets the needs of our changing times." 

• * * * * • * * * * * * * • • • * * • * * • • * * * * * * * * 
• 
• 
• 
• 

THE COMM ISS ION RECOMMENDS that the st.te Contro Iler 
propose l egislat ion to rectify the Inequities Identi­
fled I n the r eport ant i tied I{;a I I for n I a Tax Laws and 
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• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

A lternete Fam i I las." This report may be found in the 
Suppl ements to the Camm 15510n l 5 Report. 

THE COMM I SS ION FURTHER RECOMMENDS that the Leg I 5 10-
ture amend Section 17044 of the Revenue and Taxation 
Code so as to delete subdivision {a}. The result of 
such an amendment wou Id be t hat a taxpayer 'II lth a 
r ecogni zed dependent could tile a state Income tax 
return as " head of househo I d" whether or not the 
ta x payer a nd the dependent a re re lated by blood, 
marr' age, or adopt ion. 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

* * * * * * * * * * * * • * * * * • * * • * * * * * * * * * * 

C. FAMILY PLANNING 

Var i ous departments wIth i n the Execut i ve Branch of 
state government have i ssued gu I de I j nas, ru I es, regu I a­
tions, or policy statements with respect to personal 
privacy protection. For example, the Advisory Board to 
the Office of Fami Iy P l anni ng adopted a r eso lution at its 
meeting In San Diego on Ma r ch 5, 1981, supporting the 
sexua I pr I vacy rights of teenagers. The Adv I sorV Board 
expressed oppos j t i on to the proposed r egu I atl on ot the 
Secretary ot the Un i ted Sta tes Oepartment of Hea I t h and 
Hum an Ser v i ces that would require any state, l ocal, or 
private agency operat in g with tedera l fund s to notify t he 
parents of teenagers betore providing In forma t i on o r 
se r vices fo r fam i I V planning. The Comm issi on subse­
quent l y received a l ette r from the Direc tor ot 
Ca l iforni a's Oepartment ot Health Services asking this 
Comm ission to oppose the regulation. 

Family pl an n i ng Informat i on and decisions, espec i a l IV 
perta I n I ng to contracept I on and abort Ion, are protected 
by the right of privacy In both the steto and federal 
Const I tut I ons. Teenagers do not forfe it the I r canst i tu­
tiona I r ights mere 1 y beca use ot the i r m I nor I ty status. 
Some parents are already Involved In ongo i ng dia l ogues 
with the I r teenagers on the subject of tam II y p lann I ng. 
For t hese teens the notice requirement Imposed by federal 
r egul ations wil l not have an adver so Impact. But many 
adolescents live under conditions in which the ir sexua l­
ity is a subject for neither discussion nor expr ession. 
T he Comm i ss i on notes that there Is a large class of 
t eenagers whose freedom of cho ice In tem Ily pl an n ing, for 
a II pract I ca I purposes, w I II be den i ed by the tedera I 
notice r equ irement. Whl Ie the Commission encourages open 
di scuss i on on sexua lity between teens and t heir parents, 
the fact r emains that many parents have created v irtua l IV 
insurmountab l e barriers to such a dialogue. Present l aw 
In Ca l i fornla prov i des for confident i a lity for these 
teenagers I n matters of fam i I Y P lann l ng, contracept I on, 
and abor t Ion, shou I d they find such pr I vacy necessary. 

12/82 Page 90 

REPORT, page 295. 

REPORT, page 296. 

.. 



EXECUTIVE SUMMARY CALI FORN I A COMM I SS ION ON PERSONAL PR I V ACY 

Stat e and local family pllllnning agencies should not be 
coerced by a fe dera l regulati o n and Its concomitant 
IIpow er of the federal pursestr l ng" to withdraw pri vacy 
ri ghts that have already been eKtended to teenagers . 

The Comm Iss lon finds thllt the Health and Human Ser­
vices Agency r egulation requir i ng parente I notification 
before any family planning services are provided to teen­
age r s (42 C.F.R., Part 59, sub. a) Is incompatible with 
the broad pr 1 vacy protect 1 cns that teenagers enjoy under 
Cal ifornia's cons titutional righ t of privacy_ 

Th e Comm i ssion also finds t hat the regulation Is 
in consis tent with the Preside nt's platform of states' 
r ights and federa I ism in that states that, under stllte 
law, ha ve recogn I zed pr I vacy rights for teenagers wh I ch 
are bro~der than privacy rights afforded under the f eder­
al Consti tuti on, should not be compelled to reduce pri­
vacy for teenagers to the m in imal federal standards. 
Feder al regul ations shoul d be r ev ised to al low for the 
right of a state in its wisdom, to give teenagers more 
pr I vacy pr o t ec t I on than the federa I government deem s 
w i se . 

* * * * * * * * * * • * * * * * • • * • * • • • • * • • * • • 
• 
• 
• 
• 
• 
• 
• 

THE COMM I SS ION RECOMMENDS that th I s r egu I at ion be 
el i m i nated because it Inter feres with the rights of 
states, such as Ca I i forn i a, to be more protect I ve of 
the pr I vllcy of teenagers than wou I d the federa I gov­
ernment. 

• 
* • 
* 
* 
* 
• 

* • • • * * * • • * * • * * • • • • • • * • • • • • * * * * * 

D. SEX EDUCATION 

* * * * * * • • * * * • ~ * • * * * • * • * * * * * * * * * • 
• 
• 
• 
• 
• 
• 
• 
• 
* 
* 
* 
* 

THE COMM ISS ION RECOMMENDS that the Legislature re­
peal Section 51550 of the Ca lifornia Education Code. 
This statute has provisions which trellt sex education 
d I f ferent I y than any other aspect o f the curr I cu I um 
In publl c shoo t s. The prov i s Ion of th i s statute that 
prohibits a student from attending sex edu cat ion 
classes If his or her paren t requests non-attendance, 
is particularly offensive to the student's right to 
learn and constitutes an overly broad infringement on 
the student's freedom of academ Ic choice. 

• 
* 
* 
• 
* • 
• 
• 
• 
• 
• 
• 

• . THE COMM ISSION FURTHER RECOMMENDS that the state * 
* 
* 
* 
* 

Department of Education mandate age-appropriate 
"Famil y Life / Parentin g / Sex Educat ion / Human 
Relations" as a required course for al I publi c pri­
mary and secondllry students. The Department of Edu-
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* 
* 
* 
* 
* 
* 

cation should establish a permanent Division of 
Fam Ily Life and Sex Education, with adequate staff 
and budget, which would have responsibility for cre­
ating educational materials for use In such courses 
throughout the state. 

* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

E. INSTITUTIONALIZED CHILDREN 

* * * * * * * * * * • • * • • * * • * * * • * * * * * • * * * 
* * 
* THE COMM I SS ION RECOMMENDS that the departments of * 
• Mental Health, CorrectIons, Youth Authority, Social * 
• Services, and Developmental Services require adequate * 
* and appropriate traInIng In human sexuality and * 
* sexual orientatIon for all staff and ancillary per- * 
* sonnel who counselor oversee children and ado- * 
* lescents In state operated InstItutions. * 
* * 
* • * * * * * * * • * * * • * * * * * * * * * * * * • * * * * 
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xv. Medlcel end Mental Health 

A. PATIENTS' RIGHTS 

A summary of the statutes and cases that govern the 
area of medical decision-making for adult patients estab­
I I shes these gu I de I I nes: 

* Absent an emergency, med Ica I treatment 
may be rendered only with the patient's "In­
formed" - that Is, after reasonable disclo­
sure regarding treatment to be used, the 
risks, and available alternatives -- consent. 

* I n an emergency, a doctor may perform 
medical services without obtaining Informed 
consent from anyone; the law Imp lies patient 
consent under such circumstances. 

* T he parent, or, I f a "conservator of the 
person" has been appointed, such conservator 
of an Incompetent adult patient has the right 
to give Informed consent for that adult's 
m ed i cal treatment. 

* If a patient Is Incompetent or otherwise 
unable to give Informed consent, a doctor may 
proceed with the consent of the IIC losest 
available relatl ve." 

* I f a parent or re I at I ve or conservator 
Is not available, or If the doctor refuses to 
proceed with their consent, a relative or 
friend or other Interested party may be au­
thorized by a superior court to give Informed 
consent on behalf of the Incompetent adult 
patient. 

Ca I I forn la's new Un I form Durab I e Power of Attorney 
Act, effective January 1, 1982, gives a principal the 
power to appoint an agent who can perform virtually every 
act, during the prlnclpal's Incapacity, that the princi­
pal could perform were he or she not Incompetent. How­
ever, absent a clear legislative statement regarding the 
validity of using a durable power of attorney for medical 
deCision-making, some authorities advise hospitals not to 
substitute a power of attorney for the other Informed 
consent ru les stated above. 

An amendment to the Durable Power of Attorney Act Is 
needed to clear up any ambiguities In present law as to 
the legality of a principal's delegating medical decl­
slon-maklng authority to an agent of his or her choice. 
One public policy served thereby Is preserving one's 
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right to make one's own medical decls'lon; another Is 
one's right to de legate med I ca I dec I s I on-mak I ng author­
Ity; yet another Is fostering efficiency and economy In 
health care services. Clarification would benefit a 
number of classes of Individuals, Including: (1) college 
students whose parents live a great distance away; (2) 
elderly persons who live alone and whose parents are 
deceased; (3) unmarried persons who have a "significant 
other" who Is w II I I ng to accept such respons I b I I I ty; and 
(4) a divorced parent who, wou'l d II ke to des I gnate wh I ch 
one of his or her several children shou Id have primary 
responsibility for making such decisions. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM I SS ION RECOM MENDS that the Durab I e Power of 
Attorney Act (Civil Code Sections 2400-2423) be 
amended to specify that a durable power of attorney 
may be used to delegate medical decision-making au­
thor I ty to an agent of the pr I nc I pa I 's cho I ce. The 
Commission further recommends that such a delegation 
pursuant to a durable power of attorney be requ Ired 
to be witnessed and notarized. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

For minors, medical decision-making regarding treat­
ment requ I res the consent of a parent or adu I t guard I an 
except when the minor: (1) Is married; (2) Is on active 
duty with the armed forces; (3) Is seeking medical ser­
v I ces ,for prevent I on of or treatm ent regard I ng pregnancy; 
(4) has been sexua II y assau I ted'; (5) I s over 15 years 01 d 
and Is financially Independent and living separately from 
the parents; or (6) is over 12 years old and (a) an 
attend I ng profess I ona I be I I eves the m I nor to present a 
serious danger without outpatient mental health services, 
(b) a victim of Incest or chi Id abuse seeking outpatient 
mental health services, (c) seeking diagnosis or treat­
ment for a communicable or sexually transmitted disease, 
(d) a victim of rape seeking hospital or surgical or 
medical services, and (e) seeking diagnosis or treatment 
of a drug or alcohol-related problem. 

V I sit I ng rights -- access to the pat I ent by loved 
ones, fam Ily, and friends -- seem to be a matter of local 
hospital policy and not of state law. Hospital policies 
often give preferential visiting status to certain blood 
re I at I ves to the exc I us Ion of others, perhaps demot I ng 
persons who actually have a more Intimate association 
with the patient. Implementing freedom of Intimate asso­
ciation In a hospital setting should not be left to the 
unbridled discretion of each hospital or to the possible 
prejudice of hospital staff. 
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• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

THE COMM I SS ION RECOM MENDS that freedom of pat lent 
chol ce In hosp Ita I v I sit I ng pr I vi leges be deemed a 
personal right protected by the California Civil 
Code. A new statute on patient visiting rights 
should provide that: 

( 1 ) I f the pat I ent I s com petent, the pa­
t I ent and not the hosp I ta I shou I d have the 
right to des I gnate whether som eone I s a mem ber 
of the "Immed late fam i Iy" for visiting pur­
poses; 

(2) If a hospital has a legitimate need to 
limit the number of visitors, a competent 
patient shou Id be perm itted to choose which 
Individuals are to be given priority; and 

(3) If the patient Is temporarily Incom­
petent due to some disabling factor, a visitor 
presenting a declaration of visiting priority, 
previously executed by the patient, would 
rece I ve pr lor I ty status as spec I fled I n the 
declaration, notwithstanding hospital policies 
which establish different standards for pri­
or Ity. 

Such legislation should also require as a routine 
admitting procedure, that hospitals notify patients 
of visiting restrictions and provide patients with a 
standard form for designating priority visiting priv­
Ileges for persons who are not given priority under 
existing hospital policies and practices. 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
* • 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• ••••••••••••••••• -<it •••••••••••• 

The so-called "Patients' Bill of Rights," adopted by 
the Legislature for persons receiving mental health care, 
app lies to persons invol untarlly detal ned for treatment, 
vo I untar II y adm I tted for treatment, or deve I opmenta I I y 
d I sab I ed persons comm I tted to a state hosp I ta I. Under 
the prov I s Ions of the Lanterm an-Petr I s-Short Act, such 
patients maintain basic rights, which must be posted In 
the facility and otherwise brought to the attention of 
patients, Including the follow Ing personal privacy 
rights: 

(1) storage space for private use; 

(2) visitors each day; 

(3) confidential telephone cal Is; 
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(4) unopened correspondence; 

(5) dignity, privacy, and humane care; and 

(6) social Interaction. 

The Act also provides that treatment shall always be 
provided In ways that are least restrictive of the per­
sonal liberties of the individual. 

For these patients, the law authorizes limited parti­
cipation In the decision-making process by a "responsible 
re I atl ve" of the pat lent's choos I ng. The Comm I ss Ion has 
found the definition of "responsible relative" as It 
appears In the Welfare and Institutions Code to be dis­
criminatory and an Invasion of privacy In that It Is 
II m I ted to certa In blood re I at i ves. Some pat I ents have 
been raised al I of their lives in foster homes with 
loving and caring foster parents. Others might favor a 
loved and trusted distant relative; stili others may be 
mem bers of the hundreds of thousands of Ca I I forn I a's 
"a I ternate fam II I es." 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM ISS ION RECOMMENDS that the phrase "respon­
sib I e re I at I ve of the pat lent's choos I ng" as used In 
Welfare and Institutions Code Section 5326 et seq. be 
rep laced with the phrase "fam Ily member of the pa­
tl ent's choos I ng." For th I s purpose, the term "fam­
Ily member" shou Id be def I ned as "any person re lated 
to the patient by blood, marriage, or adoption, or 
any person the patient has declared to be a member of 
his or her fam Ily." Section 5326 et seq. establish 
a procedure for obta I n I ng I nformed consent to psy­
chiatric treatment and now require the treating phy­
sician to make the signed consent form available to a 
respons I b I e re I at I ve of the pat lent's choos I ng. Th Is 
am endm ent w ou I d broaden the c I ass of persons that 
patient could designate as authorized to have access 
to the signed consent form. Such an amendment would 
protect the pat I ent's freedom of fam II y cho I ce by 
removing arbitrary restrictions on whom may be con­
sidered a member of the patient's family. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Members of the Commission have studied In some depth 
the problems of medical and mental health care patients, 
both In and outside of Institutions. The Commission 
found ex I st I ng statutory and adm I n I strat I ve protect Ions 
of the personal privacy rights of such patients to be 
Inadequate. 
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THE COMMISSION RECOMMENDS that the Legislature take 
the following actions with respect to the privacy 
rights of patients: 

(1) Amend the Welfare and Institutions 
Code, particularly sections dealing with pa­
t lents' rights, to spec I fy that pat I ents have 
a right to have pr I vate comm un I cat Ions each 
day, both with v I s I tors and with other pa­
tients, In rooms or areas designed to achieve 
the degree of privacy and Intimacy that one 
would reasonably expect In a non-Institutional 
setting. 

(2) Amend the Wei fare and I nst I tut Ions 
Code to require that at least one privacy room 
be set as I de I n each un I t of each state hos­
pital for private use by the patients, for 
social, recreational, or other lawfu I pur­
poses. 

(3) Adopt a statewide policy setting 
standards for conducting searches, especially 
strip-searches, of patients. Los Angeles 
County has recently adopted standards re­
qu i ring "probab I e cause" for such searches. 
Statewide standards are necessary so that 
pat lents' pr I vacy rights are not dependent on 
the unbridled discretion of local admlnlstra­
torsorservlceprovlders. 

(4) Enact legislation requiring all key 
personnel In departments that (a) provide 
either medical or mental health services, (b) 
license or regulate such providers, or (c) 
administer health programs, to participate In 
ongoing educational programs pertaining to the 
personal privacy rights of patients. Included 
In th I s category wou I d be the fo I low I ng per-
sonne I: I I censed hea I th care profess I ona I s, 
patients' rights advocates, departmental In­
vest I gators, secur I ty personne I , program d 1-
rectors, and maintenance personnel who have 
access to areas normally considered private. 

THE COMM ISS ION FURTHER RECOMMENDS that the State 
Department of Health Services promulgate regulations 
amend I ng the dec larat Ion of rights of pat I ents In 
licensed health care facilities, community care fa­
ci Iitles, and continuing care facilities, as listed 
In Title 22 of the California Administrative Code, as 
follows: 

12/82 Page 91 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* • 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

REPORT, page 238. 

"AMEND PAT lENTS' RIGHTS 
STATUTES" 

REPORT, page 241. 

A I so see Supp I em ent Two, 
'Report of the Comm I ttee 
on Aging and Disability" 
and "Report of the Task 
Force on Ag I ng." 



EXECUTIVE SUMMARY CALIFORNIA COMMISSION ON PERSONAL PRIVACY 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

(1) Skilled Nursing Facilities: amend 
Section 72523(a)( 10) to read, uTo be treated 
with consideration, respect and full recogni­
tion of personal dignity and Individuality, 
including privacy In treatment and In care for 
the I nd I v I dua I 's persona I and sexua I needs and 
preferences." 

(2) Intermediate Care Facilities: amend 
Section 73523(8)(10) to read the same as the 
parallel section for Skilled Nursing FacIlI­
ties as designated I~ the preceding paragraph. 

(3) I ntermed I ate Care Fac I I I ties for ~ 
Developmentally Disabled: amend Section 
76525(a)(14) to read, "To dignity, privacy, 
respect, and humane care, Including privacy In 
treatm ent and I n care for the I nd I v I d ua I's 
persona I and sexua I needs and preferences." 

(4) ~ Psychiatric Hospitals: amend 
Section 71507(a) to add a new subsection (10) 
to read , ''To d I gn I ty, pr I vacy, respect, and 
humane care, I nc I ud I ng pr I vacy In treatm ent 
and In care for the Individual's personal and 
sexua I needs and preferences." 

(5) Commun Ity Care Facilities: amend 
Section 80341(a) to add a new subsection (7) 
to read, ''To dignity, privacy, respect, and 
humane care, I nc Iud i ng pr I vacy I n treatment 
and I n care for the I nd I v I d ua I 's persona I and 
sexua I need s and preferences." 

(6) Foster Fam I Iy l:!2!!!.!!: amend Section 
85131 (a) to add a new subsection (8) to read, 
''Have pr I vacy in persona I hyg I ene, groom lng, 
and re I ated act I v I ties of persona I care." 

(7) Nondiscrimination Regulations: amend 
all nondiscrimination clauses contained In 
Title 22 for licensed health care, community 
care, and cont I nu I ng care fac I I I ties and re­
ferral agencies, such as Section 80337, Sec­
tion 84307, Section 85133, and Section 11515, 
to Include "sexual orientation" as a pro­
hibited basis of discrimination. 

* THE COMMISSION FURTHER RECOMMENDS that state depart-
* ments that license health care facilities, community 
* care facilities, and continuing care facilities, such 
* as the departments of Hea I th Serv ices, Soc i a I Ser­
* vices, and" Mental Health, promu,gate regulations 
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amending Title 22 of the California Adm In I strati ve 
Code to support the following legislatively mandated 
rights: 

(1) every adu It person has the right to 
engage In consensual sexual conduct In the 
pr i vacy of one's home or other pr i vate loca­
t�on; 

(2) every menta I I Y i I I and every deve I op­
mentally disabled adult has the same rights as 
every other adu It of the same age regard less 
of disability, unless medically contraindi­
cated; 

(3) every patient and other adult resident 
of licensed facilities have basic privacy 
rights; 

(4) a residential facility Is reasonably 
cons I dered to be the tem porary or perm anent 
home of an Individual residing therein. Spe­
cific regulations are needed to articulate the 
following rights: 

(a) Freedom ~ Association .!!let'Communlca­
tion: amend sections or subsections of 
the dec I arat I on of pat lent's rights per­
taining to freedom of association and 
communication for all licensed facilities 
(skilled nursing facilities, Intermediate 
care facilities, Intermediate care facili­
ties for the developmenta II y d I sab I ed, 
acute psychiatric hospitals, community 
care facilities, and foster homes), such 
as Sections 72423(a)(12), 73523(a)(12), 
76525(a)(24), and 71507(a)(3), to read, 
I'T 0 assoc I ate and comm un I cate pr I vate I y 
with persons of one's cho I ce and to send 
and receive personal mail unopened unless 
medically contraindicated, and to be free 
from ridicule or criticism by staff for 
choice of association, frequency or dura­
tion of the visits or communlcatlons.1I 

(b) Pr I vacy Jl!. I nt I mate Assoc I at Ions: 
amend Section 72523(a)(15) of Skilled 
Nursing Facilities declaration of patient 
rights to read, IIRegard I ess of mar I ta I 
status, to be assured pr I vacy for v I sits 
by a person or persons of one's choos lng, 
and If they are patients In the facility, 
to be perm I tted to share a room, un less 
medically contralndlcated.1I Amend or add 
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slm liar subsections to the declaration of 
pat I ent's rights or statem ent of persona I 
rights for a I I other II censed hea I th and 
community care facilities. 

(c) Personal/Patient Rights: Every adult 
residing In a health care, community care, 
or continuing care facility, has the right 
to engage In pr i vate sexua I, conduct with 
other consenting adults. For this pur­
pose, the location of the cond~ct shall be 
deemed "private" if It meets the following 
criteria: (1) the area Is outside of the 
view of others; and (2) a more appropriate 
area which Is accessible to the patient/­
res I dent with I n th'e fac I I I ty I s not 
available for such purpose. 

• (d) Personal Accommodations: Marital sta-
• tus dlscrlm Inatlon should be eliminated 
• from sections of the code regulatlrig 
• eQu I pment and supp II es necessary for per-
• sona I care and ma I ntenance, such as Sec-
• tlon 80404(a)(3)(A). Presently the code 
• requires "ltJhe licensee shall ~ssure 
• provision of ••• 'la) bed for each 
• resident, ex~ept that married couples may 
• be provided with one appropriate size 
• bed.'n All sections regulating bed size 
• selection should be free from marital 
• status dlscrlm Inatlon and shou Id read as 
• follows: ''The I icensee shall assure pro-
• v I s Ion of 'a bed for each res I dent, except 
• that consenting adu It coup les shall be 
• prov I ded with one appropr I ate size bed, 
• regardless of the marital status or gender 
• of the Individuals, unless medically con-
• tralndlcated.'" 
• 
• THE COMMISSION FURTHER RECOMMENDS that economic dls-
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

Incentives which penalize persons who are married and 
wh I ch discourage persons from becom I ng marr I ed be 
eliminated from health and welfare benefits programs 
operated by the federal government, such as Social 
Security, Supplemental Security, In-Home Supportive 
Serv Ices, Med i ca I d, and Med i -Care. The' Comm I ss I on 
urges mem bers of Ca I I forn I a's congress I ona I de I ega­
tlon who serve on committees that oversee these pro­
gram s to rev lew Ifrn arr I age-pena I ty" regu I at Ions and 
to propose remedial legislation. 

• FINALLY, THE COMMISSION RECOMMENDS that the depart-
• ments of Developmental Services, Social Services, 
• Health Services, Mental Health, and Rehabl Iitation 
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take the follow Ing actions: 

(1) require reviewers to utilize a compre­
hens I ve pat lents' rights check list dur I ng the 
annual or periodic review of client/patient 
progress conducted for state licensed programs 
or facilities; 

(2) require reviewers to utilize the de­
partment-approved check II st I n the fo I low I ng 
manner: (a) each right specified In statutes 
and adm Inlstrative regulations (as Indicated 
on· the checklist> should be Individually com­
m un I cated to the c I I ent; (b) after each right 
Is so communicated, the reviewer should ask 
the client if this right has been denied or 
limited In any way since the last review; and 
(c) the rev i ewer shou I d record the c II ent's 
response separately for each right. 

The Cllents'lPatlents' Rights Advocates within each 
of these departments should prepare a standard check­
list to be used for the periodic reviews required by 
the department. The check I ist should clearly indi­
cate each patient right which has been legislatively 
or adm inlstratlvely declared. Routine use of such 
checklists should begin no later than January 1, 
1984. 

* 
* 
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* 
* 
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* 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

B. ACCESS TO INFORMATION 

A newly enacted bll I gives a patient a right of 
access to both medical and mental health records; either 
the pat I ent or the pat I ent's representat I ve may Inspect 
and copy such records. The statute now' def I nes "pat lent 
representat I ve" as a parent or guard I an of a m I nor pa­
tient or the guardian or conservator ot an adult patient. 
The Commission finds this definition too restrictive. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMM I SS ION RECOM MENDS that the def I nit I on of * 
* 
* 
* 
* 
* 
* 
* 
* 

"patient's representative" as used In Statutes 6f 
1982, Chapter 15 (AB 610) be amended to Include "any 
other ad u I t des I gnated by the pat i en t... To protect 
against possible fraud, It Is also recommended that 
the law require the Instrument deSignating such rep­
resentat I ve and signed by the pat I ent for th I s pur­
pose to be witnessed. 

* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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Under the Lanterman-Petrls-Short Act, Information and 
records obta I ned I n the course of prov I ding serv I ces to 
voluntary and Involuntary mental health patients are 
confidential. However, upon request by a member of a 
pat lent's fam II y or other person des I gnated by the pa­
tient and with the patient's prior authorization, a pub­
Ilc or private mental health care facility must disclose 
(a) the pat I ent's presence I n the fac I I I ty, (b) any 
d I agnos I s as wei I as m ed I cat I on prescr I bed and any s I de 
effects, and (c) the patient's progress and the serious­
ness of I I I ness. 

I f no such person I s des I gnated and the pat I ent Is 
unable or refuses to consent to disclosure, the facility 
must disclose the patient's presence In the facility only 
to a "spouse, parent, child, or sibling of the patient." 
The Commission finds the class of persons who must be so 
Informed to be too 11m I ted. Persons sharing a household 
with the patient are as likely to be alarmed by an unex­
plained absence as would relatives who do not reside with 
the pat i ent. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that section 5328~1 of the 
Welfare and Institutions Code be amended. The class 
of persons who must be Informed as to the presence of 
a patient In a mental health care facility should be 
expan ded to I nc I ude the "spouse, parent, ch I I d, s I b­
I lng, and household member, as well as any person 
author I zed by the pat I ent to rece I ve such I n form a-

* tlon." 

* 
* 
* 
* 
* 
* 
* 
* 
* 

* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

The penalties provided In the Lanterman-Petrls-Short 
Act and the Confidentiality of Medical Information Act 
for unauthorized disclosures of patient Information or 
records, are extremely unrealistic and would not satis­
factorily "punish" would-be offenders In order to provide 
a deterrence, or adequately compensate a victim of such a 
wrongful disclosure for the consequences of such a dis­
closure, Including anxiety, embarrassment, and potential 
future economic loss. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * 
* THE COMM ISS ION RECOMMENDS that section 56.35 of the * 
* Civil Code be amended In the follow Ing ways to cure * 
* defects the Commission perceives In the damages sec- * 
* tlons of the Confidentiality of Medical Information * 
* Act. First, the law should provide for a mlnlmum'of * 
* 5500 In damages for any negligent or Intentional * 
* violation of this Act. Second, the present ce I I I ng * 

12/82 Page 102 

REPORT, page 226. 

Wei f. and I nst. Code Section 
5328. 

Welf. and Inst. Code Section 
5328.1. 

REPORT, page 228. 

REPORT, page 228. 

"INFORMAT ION TO PATIENTS' 
HOUSEHOLD MEMBERS" 

REPORT, page 228. 

REPORT, page 229. 

"I NCREASE DAMAGES FOR VIO-
LATION OF LAWS" 

0' 



• 

4 

EXECUTIVE SUMMARY CALIFORNIA COMMISSION ON PERSONAL PRIVACY 

* 
* 
* 
* 
* 
* 

of $3,000 pun Itlve damages for will fu I violations 
should be eliminated; Instead, the trier of fact 
should assess the appropriate amount of any punitive 
damages to be Imposed. Th I rd, pat I ents who prevail 
In litigation arising under this Act should be en­
titled to recover attorney fees and costs of Iltlga-

* tlon. 

* 
* 
* 
* 
* 
* 
* 

THE COMM I SS ION FURTHER RECOMMENDS that the damages 
sections of the Lanterman-Petrls-Short Act (Section 
5330 of the Welfare and Institutions Code) also be to 
provide that patients who prevail In litigation under 
this Act should be entitled to recover attorney fees 
and I I t I gat Ion costs. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

C. TRA I N I NG FOR PROV I DERS AND STAFF 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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I 

THE COMMISSION RECOMMENDS that the Governor Issue an 
Executive Order creating an Inter-Agency Committee on 
Persona I Pr I vacy I n Heal th and Soc lal Serv I ce"s. The 
Inter-Agency Committee should consist of representa­
tives from the follow Ing departments: Aging, Social 
Serv ices, Heal th Serv Ices, Deve lopmental Serv Ices, 
Rehabll itatlon, and Mental Health. The Director of 
one of these departments should serve as Chairperson, 
as designate by the Governor. The Inter-Agency Com­
mittee, with appropriate staffing, should perform the 
fol lowing functions: 

(1) Training: (a) develop, conduct, and 
eva I uate tra I n I ng programs for serv I ce pro­
vider agencies regarding personal privacy 
rights, freedom of Intimate association, In­
cluding lawful sexual conduct, and protections 
against sexual orientation discrimination; (b) 
deve I op standard I zed tral n I ng and mater I a I s 
that allow for updating as laws and regula­
tions change, that are thorough In the areas 
Identified; and (c) prepare the materials In 
the languages of the persons receiving the 
tra I n I ng If they are not con versant I n the 
Engl Ish language but are providing direct 
pat i ent care. 

(2) Regulation: (a) monitor the practices 
of providers as they impact consumers In the 
areas of privacy, sexuality, and sexual orien­
tation; (b) receive, Investigate, and remedy 
complaints ariSing from Invasions of privacy 
and sexual orientation discrimination; and (c) 
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propose legislation and administrative regula­
tions or amendments as needed to assure per­
sona I pr I vacy protect Ions. 

During the 1983-84 budget year, the Inter-Agency 
Comm I ttee shou I d funct Ion with I n the ex I st I ng re­
sources of its member departments. The Legis lature 
should provide funds for Its continued operation 
thereafter. 

THE COMM I SS ION FURTHER RECOMMENDS that a II Boards 
under the Jurisdiction of the Department of Consumer 
Affairs that license health care providers (such as 
physicians, nurses, psychologists, social workers, 
psych I atr I c techn I clans, etc.) am end the I r I I cens I ng 
requirements to Include at least 6 hours of classroom 
training In these areas: personal privacy rights, 
freedom of Intimate association, Incl ud Ing lawfu I 
sexual conduct, and protections against sexual orien­
tation dlscrlm Inatlon. Thl s 6-hour tral n Ing shou Id 
be required prior to Initial award of licenses to 
these professionals. It Is further recommended that 
these I I cens I ng boards requ I re a II hea I th care pro­
v I ders current I y ho I ding II censes to show proof of 
completion of the 6-hour course within 3 years of the 
date of the exp I r,at I on of the I r current I I censes. A 
model 6-hour training course entitled '~ersonal Pri­
vacy for Health Care Providers" Is Included as an 
attachment to the Report of the Task Force on Aging, 
located In the Supplements to the Report of the 

* 
* 
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* 
* 
* * 
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F I NALLY, THE COMM I SS ION RECOM MENDS that the depart­
ments of Health Services, Social Services, and Mental 

* 
* 

Hea I th add a tra I n I ng prerequ I site for a II non-pro­
fess I ona I staf f with direct pat I ent care respons 1-
bilities, similar to that now required for nursing 
assistants (Title 22, California Administrative Code, 
Section 76351.) Relevant sections of Title 22 (such' * 
as Sections 71519, 72501<e), 73529(a), and 74403(a» 

* 
* 
* 
* 

* 
shou I d be amended as fo I lows: 

In order to qualify for direct patient 
care responsibilities In non-licensed employ­
ment positions, all applicants must provide 
documentation proving completion of a 36-hour 
course of training, Including 6 hours on per­
sonal privacy and sexual orientation discrimi­
nation protections. For persons currently em-. 
ployed In such non-licensed categories, these 
same training requirements must be met within 
one year of adoption of these regulations. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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D. ALCOHOL AND DRUG PROGRAMS 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM I SS ION RECOMMENDS that the Department of 
A I coho I and Drug Program s requ I re state I I censed or 
funded programs to Include the following procedures 
during the Initial Interview with a prospective 
client: 

(a) provide all prospective clients with 
written Information regarding personal rights, 
and the process for f I I I ng com p I a I nts shou I d 
their rights be violated; 

(b) provide Information to all prospective 
clients about local programs targeted for 
special groups, including programs for les­
bians and gay men. 

THE COMM I SS ION FURTHER RECOMMENDS that the Department 
of Alcohol and Drug Programs should require each 
state licensed or funded program to provide a private 
area for cl lent intake interviews. Such an area 
should accommodate the need for confidentiality while 
m a I nta I n i ng su tf I c I ent sa fety standards for the I n­
take Interviewer. 

THE COMM ISS ION RECOMMENDS that the Department of 
Alcohol and Drug Programs require that all telephone 
calls regarding a client's case which Involve person­
nel at a state licensed or funded program must be 
documented with the fo I low I ng Information: name and 
position of the caller/receiver and the facl I Ity 
represented; name of person releasing cl lent Infor­
m at i on; date; and summ ary of I n form at Ion re I eased. 
Th I s safeguard w II I prov I de a safety check on the 
Indlscrlm Inate release of personal information con­
cern ing a cl lent. 

FINALLY, THE COMM ISS ION RECOMMENDS that the Depart­
ment of Alcohol and Drug Programs study and monitor 
the assignment and use of client identification num­
bers by local ADP-funded agencies. Agencies which 
assign Identification numbers to clients, especially 
those using computerized systems, should be required 
to certify annually the security methods which are 
taken to Insure confidentiality and privacy for 
client information and records. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
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XVI. Immigration 

Three years ago, the United States Attorney General 
wrote a memo to the Acting Commissioner of the Immigra­
tion and Naturalization Service: 

12/82 

• • • Congress has requ I red under §212 of 
the Immigration and Nationality Act of 1952 • 
•• the exclusion of homosexual aliens from 
the Un I ted States. Enforcement of the Act's 
exc I us lonary prov I s Ions I s a jo I nt respons 1-
bllity of the Immigration and Naturalization 
Service (INS) and the PHS [Public Health Ser­
vice). The INS performs exam Inatlons other 
than mental or physical examinations of all 
arriving aliens ••• and adm Inlstratlvely 
adjudicates the adm Isslbll ity of aliens In 
doubtfu I cases, 8 U.S.C. § 1226. Upon refer­
rals from INS officers, the PHS conducts phy­
sical and mental examinations of arriving 
a I I ens, and cert If I es "for the I n form at Ion of 
[I NS off i cers ), any phys I ca I or menta I defect 
or d I sease observed" I n a I I ens so exam t ned. 
Since 1952, the exclusion of homosexual aliens 
has been enforced both unl laterally by the 
INS, e.g., relying on an allen's adm Iss Ion of 
homosexuality, and Jointly, subsequent to a 
cert I f I cat I on by the PHS that part I cu I ar a­
liens are aff II cted with a ''menta I defect or 
disease,1t I.e., homosexuality •••• 

On August 2, 1979, Dr. Julius B. Richmond, 
Surgeon General of the PHS and Assistant 
Secretary for Health of the Department of 
Health, Education and Welfare (HEW), Issued a 
memorandum declaring that "homosexuality per 
se w I II no longer be cons I del-ed [by the PHS) 
to be a 'menta I d I sease or defect ,IU and ''the 
determ Inatlon of homosexua Iity I s not made 
through a medical diagnostic procedure," and 
I nd I cat I ng that I NS off I cers w I I I be adv I sed 
to stop referring al lens to the PHS for mental 
examinations solely on the ground of suspected 
homosexua I I ty • 

You have questioned the Surgeon General's 
authority to make these determinations and 
have Inquired concerning the effect of his 
memorandum on the enforceability of the Act. 
For reasons stated below we conclude: 

(a) Congress clearly Intended that 
homosexuality be Included in the statutory 
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phrase "menta I defect or d I sease," and the 
Surgeon General has no authority to deter­
mine that homosexual ity Is not a "mental 
defect or disease" for purposes of ap­
plying the Act; 

(b) I f the Surgeon General has deter­
mined, as a matter of fact, that it is 
impossible for the PHS medically to diag­
nose homosexuality, the referral of aliens 
to the PHS for certification of homo­
sexuality would be unhelpful; 

(c) The INS is statutorily required to 
enforce the exclusion of homosexual a­
liens, even though the Surgeon General has 
directed the PHS no longer to assist In 
th I s enforcement. 

Because the Surgeon Genera I has concurred with the 
American Psychiatric and Psychological Associations that 
homosexuality is not a mental defect or disease, the 
Publ ic Hea Ith Service will not participate with the INS 
in so categor I zing I esb lans and gay men. The ab I I i ty of 
the INS to act on its own in gay-exclusion cases, at 
least temporarily, has been suspended due to a federal 
court inJunction. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM ISS ION RECOMMENDS that members of 
Ca I I forn i a's congress lonal de I egat Ion support I eg I s­
latlon (such as H.R. No. 3524, 97th Congress (1982)] 
to amend the Imm Igratlon and Naturalization Act to 
I nd I cate that a person's sexua I or I entat Ion sha I I be 
neither a bar to admission nor a ground for exclusion 
under the Act. Exclusion and deportation of al I 
known lesbians and gay men are not only reminiscent 
of t~cCarthylsmn but are Inconsistent with the rights 
of American citizens to associate with lesbians and 
gay men from around the world. Furthermore, the 
continuation of this archaic policy detracts from our 
foreign policies on the subject of human rights. It 
Is hard to rationalize America's "world vision" and 
International humanitarian concerns when our own 
domestic policies are riddled with violations of 
human rights such as the Imm Igratl~n policy under 
discussion. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

12/82 Page 107 

REPORT, page 363. 

Memorandum from Surgeon General 
Ju Ilus R I.chmond, August 2, 1979. 

lesblartlGay Freedom ~ Comm Ittee 
v. INS, cited above. 

REPORT, page 363. 

"AMEND IMM IGRATION AND 
NATURAL I ZA T ION ACT" 



EXECUT I VE SU~ARY CAL I FORN I A CO~ I SS ION ON PERSONAL PR I V ACY 

PART FOUR: CONCLUSION 

XVII. Public Policy of the State, 

The Comm I ss Ion has researched and ana I yzed hundreds . 
of statutes and court decisions Involving various dimen­
sions of privacy. The study of personal privacy Is also 
,an ongoing venture for other agencies, groups, and Indi­
viduals concerned about the encroachment of technology on 
the right most valued In our modern civilization. Even 
as the Report of the Commission was being prepared, the 
body of privacy-related law was expanding with new regu­
lations and Interpretations by legislatures and appellate 
courts In California and throughout the nation. 

The spirit and letter of the law are together re­
flected In what is often called the "public policy" of 
the state. This term seems to Imply a compilation, 
accumulation, and synthesis of legal principles, consti­
tutional provisions, statutes, and court Interpretations, 
generously mixed with an historical perspective and a 
general sense of 'fairness and' justice. As a pract I c,a I 
matter, publ ic policy on any specific topic may be dis­
covered In a concrete and systematic way. 

Fundamental public policy Is declared In the Consti­
tution, and when the Constitution defines specific public 
policies, such policies must be par~mount, although stat­
utes may be to the contrary. For examp Ie, I ncl us Ion of 
privacy In the California Constitution as an "Inali­
enable" right arid slm liar provisions In other state con­
stitutions underscore that public policy favors pro­
tectlon"of personal privacy In those states. 

Public policy may also be gleaned from legislative 
enactments. When the Legislature speaks on a particular 
subject over which It has the power to legislate, Its 
utterance is the public pol icy of the state, and such 
statements are conc I us I ve un I ess they contravene some 
constitutlona I prov I s Ion. 

There are, however, man y deta I I s not spec If I ca I I Y 
treated either by cons t I tut I ona I prov I s Ions or by s tat­
utes, and, as to these, the public policy of the state Is 
declared by the court of last resort. 

In addressing the definition and scope of public 
policy, the California Court of Appeal has stated: 
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The public policy of a state Is found In 
Its constitution, acts of the legislature, and 
decisions of Its courts •••• By the same 
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token, where the federal Constitution and the 
decl s Ions of the Un Ited States Supreme Court 
are made applicable to the states, the public 
policy there embodied becomes that of the 
states. 

Officials often rely and depend upon general public 
pol Icy -- that Is, broad principles drawn from the ra­
tionale and spirit underlying explicit law -- to guide 
them when they are confronted with a particular problem 
not spec I fica I I Y addressed In const I tut I ona I prov I s Ions 
or In legislative or judicial precedents. Both In exer­
cis I ng vested d I scret Ion and I n I nterpret I ng genera I or 
ambiguous language, decision-makers In the executive and 
judicial branches of government are properly guided by 
explicit declarations of public policy contained In con­
stitutional and legislative enactments within the general 
field, as well as the implicit principles culled there­
fran. 

The Commission recognizes from Its study and from all 
of the materials contained in this Report that it is the 
public policy of the State of California to protect and 
defend the personal privacy of all its Inhabitants and to 
encourage the eli m i nat Ion of d I scr I m I nat Ion based upon 
sexua I or I en tat Ion. 

* * * 
At Its public hearings, the Comm Iss Ion heard testi­

mony regarding a great number of Issues Involving Inva­
s Ions of pr I vacy and sexua I or I entat Ion d I scr I m I nat Ion. 
Specific recommendations have been made regarding a sub­
stant I a I num ber of those Issues. 

Primarily due to Its 18-month lifespan, the Commis­
sion was unable to address every problem brought to Its 
attention. The Supplements to the COmm Isslon's Report, 
Including the Transcript of Public Hearings, are valuable 
docum ents I n that they exp lore som e spec I f I c su bj ects 
which the Comm Isslon as a whole was unable to research 
thoroughly. Many of these subjects are deserving of 
add itlonal study and the problems mentioned worthy of 
resolution. 

The Com miss I on ded I cates th I s Report to those with 
respons I b I I I ty for find I ng so I ut Ions to the ever more 
complex problems faced by people In our multI-faceted 
society, trusting that Justice and wisdom In declslon­
making may be enhanced by a wIder context of know ledge 
and understanding of existing law and public policy. 
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CommIssion on Personal Privacy 
December, 1982 
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Executive Department 
State of California 

[APPENDIX AI 

EXECUTIVE ORDER 874-80 

WHEREAS, California must recognize the full human potential of all Its 
citizens as Its most valuable resource; and 

WHEREAS, to safeguard this human potential, it Is necessary to protect the 
fundamental right to personal privacy against the threat of discrimination for 
reasons of an Individual's sexual orientation, which discrimination contravenes 
the policy of this State; and 

WHEREAS, there exist certain stereotypes relating to sexual minorities which 
are held In common by many peop Ie; and 

WHEREAS, stereotypes result In an Individual being Judged without regard for 
that Individual's own qual itles and merits; and 

WHEREAS, a study of the problems of sexual minorities and of the adequacy of 
existing law to protect the personal privacy of all Individuals is necessary so 
that legislative and adm Inistratlve action and public attitudes may be based 
upon accurate information, thus encouraging protection of the clvl I rights of 
all Californians against arbitrary and unjust discrimination; 

NOW, THEREFORE, I, Edmund G. Brown Jr., Governor of the State of Ca Ilforn la, 
by virtue of the power and authority vested In me by the Constitution and 
statutes of the State of California, do hereby Issue this Order to become 
effectl ve Immed lately: 

1. There is established the Commission on Personal Privacy. Said 
Comm Isslon shall be composed of not more than twenty-five (25) 
members representative of the law enforcement, business, la­
bor, and educational communities, as well as other Interested 
groups. The Governor shall appoint not more than fifteen (15) 
of the members, one of whom shall be designated Chairperson. 
The Speaker of the Assem b I Y sha I I appo I nt not more than five 
(5), and the Senate Rules Committee shall appoint not more 
than five (5). 

2. Members of the Comm Iss Ion shall serve without compensation but 
may be reimbursed for their actual expenses. The Comm Iss Ion 
Is authorized to receive and disburse funds which may be 
available to finance Its work. 

3. The Commission shall study the problems of discrimination 
based upon sexual orientation or Invasions of the right of 
personal privacy, In both the public and private sectors, 
documenting the extent of such problems, exp loring In what 
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Executive Department 
State of California 

PAGE TWO 

forms the problems are manifested, noting existing remedies, 
and making recommendations for legislative, administrative, 
and other action where appropriate. 

4. A final report of Its findings and recommendations shall be 
submitted by the Commission to the Governor and the Legisla­
ture by December 1982. The Comm Iss Ion may Issue such Interim 
reports as It deems appropriate. 

5. A II state agenc I es, departments, boards, and comm iss Ions are 
hereby directed to assist and cooperate with the commission In 
carrying out its responsibi Iities. 

THE GREAT SEAL 

OF THE STATE 

OF 

CALIFORNIA 

IN WITNESS WHEREOF, I have hereunto set my 
hand and caused the Great Seal of the 
State of Ca I I forn I a to be aft i xed th I s 
9th day of October, 1980. 

/slgned/ Edmund G. Brown Jr. 
Governor of Ca I I forn I a 

ATTEST: 

/slgned/ March Fong Eu 
Secretary of State 

by /slgned/ Michael S. Gagan 
Deputy Secretary of State 
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(APPENDIX BJ 

OTHER DOCUMENTS PRODUCED BY THE C<Mt I SS ION 

In addition to the Report and thIs ExecutIve Summary, other documents have been produced by 
the Comm Iss i on on Persona I Pr I vacy. Those documents are I I sted be I ow by tit I e and author. 
Each of these supplements Is available for purchase. For further Information, contact: State 
Personnel Board, Policy and Standards Division, 801 Capitol Mall, Sacramento, CA 95814 / (916) 
445-3121 - ATSS 485-3121. 

Supplement One: 

This supplement document contains topIcal reports and surveys that pertain to sexual orien­
tation discrimination or alternate family relationships. Authors and titles of these materials 
are listed below: 

Title: Recognizing Sexual Orientation and Gay People Within the Secondary Curriculum: What 
Role for Schools? 

Author: DicksonJ. Hlngson, Ph.D. 

Title: Report of the Committee on Family Relationships 
Author: Ellen McCord 

Title: California Tax Laws and Alternate Families 
Author: Pat Wakayama 

Title: ''fam Ily" and 'tiousehold" Use Survey: How Government Agencies Use These Terms In 
Operating Their Programs 

Author: Conducted by the Institute for Local Self Government and Menkln-Lucero & Associates 
for the State Personnel Board 

Title: Discrimination Against Lesbians and Gay Men In Private Employment 
Author: Donna J. Hitchens and Linda Barr, Lesbian RIghts Project 

Title: Child Custody Disputes and the Homosexual Parent 
Author: CommIssioner Roberta Be~nett 

Title: Sexual Harassment In State Employment 
Author: Pat Wakayama 

Title: Sexual Harassment Survey of State Government Employers 
Author: Conducted by the Institute for Local Self Government and Menkln-Lucero & Associates 

for the State Personnel Board 
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Supplement Two: 

This supplemental document contains topical reports and surveys that pertain to privacy In 
medical and mental health services, as well as Issues of particular concern to elderly and 
disabled persons. Authors and titles of these materials are listed below: 

Title: Report of the Comnlttee on Aging and Disability 
Author: Commissioner Nora J. Baladerian 

Title: Report of the Task Force on Aging 
Author: Commissioner Nora J. Baladerlan 

Title: Privacy Rights In Alcohol and Drug Programs 
Author: Kieran Prather and Mike Cronen 

Title: Continuing Sex Education for PhysiCians 
.Author: Commissioner Warde I I B. Pomeroy, Ph.D. 

Title: Personal Privacy and Hospital; Visitors 
Author: Commissioner Audrey Mertz, M.D. 

Title: Survey and Report on Privacy in Medical and Mental Health Care in State Facilities 
Author: Martha O. Acevedo 

Supplement Three: 

This supplemental document contains topical reports and surveys that pertain to government 
information policies and practices. Authors and titles of these materials are I isted below: 

Title: Annotated Subject Index to California Infonmatlonal Privacy Statutes 
Author: Commissioner Gary Cooper and Ms. Diane Josephs 

Title: Department of Motor Vehicles File Systems and Client Personal Privacy 
Author: Richard Donohoe 

Title: 

Author: 

Title: 

Author: 

Title: 

Author: 

Invasion of Juror Privacy: Survey and Report on the Jury Systems in California's 
Mun Iclpal it les 
Commissioner Godfrey D. lehman 

The Unconstitutionality of Voir Dire, Peremptory Challenges and Jury Books in Jury 
Selection 
Commissioner Godfrey D. lehman 

Report of The Corrections Committee (with Appendix on The Family Visiting Program In 
California Institutions by Martha O. Acevedo) 
Commissioner lester Plncu, D.Crlm. 

Supplement Four: 

Transcript of Public Hearings conducted by· the Commission on Personal Privacy. See Table~ 
Witnesses at Public Hearings, Appendix C, below. 
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(APPENDIX CI 

. LOS ANGELES PUBLI C HEAR I NG - FR I DAY, NOVBIIER 13, 1981 

•• 
TABLE OF WITNESSES 

(Page numbers refer to location of testimony In Supplement Four) 

Witness: 

MICHAEL BALTER 
Coordinator, 
Comm. on Police Repression, 
Los Angeles, CA 

EDITH BERG 
Federation of Feminist 
Women's Health Centers, 
Los Angeles, CA 

RALPH BOCHES, Esq. 
Hollywood Youth Defense 
and Research Association, 
Hollywood, CA 

DANIEL BRZOVIC, Esq. 
Western Law Center 
for the Handicapped, 
Los Angeles, CA 

VIRGIL CARPENTER 
Los Angeles County 
Dept. Mental Health Services, 
Patient's Rights Section, 
Los Angeles, CA 

TIM ClRRAN 
Student, U.C.L.A., 
West Los Angeles, CA 

DOCTCR liD" 
Los Angeles, CA 

E.H. DUNCAN DONOVAN 
A.C.L.U., Gay Rights Chapter, 
Los Angeles, CA 

JIP41Y E. 
Los Angeles, CA 

12/82 

Topic: 

PERSONAL PR I VACY: 
Police Intelligence Gathering on 
Lawful Political Activity, etc. 

PERSONAL PRIVACY: 
Surveillance of Health Centers 
by State Agencies 

PERSONAL PRIVACY: 
Criminal Law; Age-of-Consent Laws; 
Decriminalization of Prostitution 

PERSONAL PRIVACY: 
Rights of the Disabled; Marriage 
Penalty In Benefits Programs 

PERSONAL PRIVACY: 
Patient's Rights; Confidentiality of 
Records and Mail; Privacy Rooms; 
Private Communications; Searches 

SEXUAL CRIENTATION DISCRIMINATION: 
Dismissal by Boy Scouts of America 
Organization 

SEXUAL ORIENTATION DISCRIMINATION: 
Adoption of Children 

PERSONAL PR I V~Y: 
Criminal Law; Registration of 
Sex Offenders In California 

PERSONAL PRIVACY: 
Rights of Disabled; Marriage Penalty 
In Benefits Programs 
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FERNANDO GARCIA, Esq. 
California Department of 
Fair Employment & Housing, 
Los Angeles, CA 

CECILY GREEN 
International Professional 
Surrogates Foundation, 
Studio City, CA 

HAROLD GREENBERG, Esq. 
Los Angeles, CA 

DAVID HALL 
Community Health Educator, 
Los Angeles, CA 

WILLIAM HANDEL, Esq. 
Surrogate Parent Foundation, 
No. Hollywood, CA 

ROBERT HENDERSON 
Private Citizen, 
Simi, CA 

Rev. ROBERT H. ILES 
Episcopal Priest and 
Instructor/Counsellor, 
Pasadena, CA 

STEVE KELBER, Esq. 
West Ho I I ywood, CA 

JAMES LONG 
Consultant, 
Calif. Dept. of Mental Health, 
Los Angeles, CA 

CHRISTINE MASTERS, Esq. 
United States Government, 
Equal Employment 
Opportunity Commission, 
Los Angeles, CA 

RICK MARTIN 
California Association for 
the Physically Handicapped, 
Los Angeles, CA 
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SEXUAL ORIENTATION DISCRIMINATION: 
Housing Discrimination; Unruh Act 
Amendment; DFEH Policies 

PERSONA L PR I VACY: 
Sexuality and Disability; Medical 
Asslstance/Beneflts Programs 

SEXUAL ORIENTATION DISCRIMINATION: 
Criminal Law Problems; Enforcement; 
Sex Registration; Professional Licensing 

PERSONAL PRIVACY: 
Sex Education for Youth 

PERSONAL PR I VACY: 
Surrogate Parenting 

PERSONAL PRIVACY: 
Employment Discrimination Because 
of Marital Status 

PERSONAL PRIVACY: 
Sex Education for Youth 

SEXUAL ORIENTATION DISCRIMINATION: 
Inheritance and Estate Tax; 
Housing 

SEXUAL ORIENTATION DISCRIMINATION: 
Employment Discrimination; 
Public Assistance Programs 

PERSONAL PRIVACY: 
Sexual Harassment In Employment 

SEXUAL ORIENTATION DISCRIMINATION: 
Military Exclusion and Investigation; 
Disabled; Aging 
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SUSAN McGRIEVY, Esq. 
Staff Attorney, A.C.L.U., 
Los Angeles, CA 

Dr. SHARON RAPHAEL 
Prof. Sociology/Gerontology, 
Cal State University, 
Dominguez Hills, CA 

BErry R. 
Los Angeles, CA 

MINA ROBINSON 
Gerontologist, 
Orange County, CA 

BERNARD SHERWIN, Esq. 
Surrogate Parent Foundation, 
No. Hoi Iywood, CA 

DONNA SMITH 
Los Angeles, CA 

S. THOMAS TODD, Esq. 
Van Nuys, CA 

JOHN VANDURIS 
Geneologist, 
United Lesbian and Gay 
Christian Scientists, 
Los Angeles, CA 

HAROLD W. 
Los Ange I es, CA 

12/82 

CAL I FORN I A COMM I SS ION ON PERSONAL PR I V ACY 

SEXUAL ORIENTATION DISCRIMINATION: 
Use of Polygraphs by Law Enforcement 
Agencies in Screening Employment 
Appl icants 

SEXUAL ORIENTATION DISCRIMINATION: 
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Police Practices •••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

* (Recommendation: Police Surveillance of Private Residences) ••••••••••••••••• 
* (Recommendations: Privacy and Correctional Facilities) •••••••••••••••••••••• 
* (Recommendation: Pollee Surveillance of Lawful Activities) •••••••••••••••••• 

Other Government Agencies ••••••••••••••••••••••••••••••••••••••••••••••• 
Private Searches •••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

* (Recommendation: Surveillance of Restrooms/Dresslng Rooms) •••••••••••••••••• 
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* [Recommendation: Confidential Telephone Conversations) •••••••••••••••••••••• 
* [Recommendation: Age of Consent for Private Sexual Conduct) ••••••••••••••••• 
Privacy In Medical and Mental Health Care •••••••••••••••••••••••••••••••••••••••• 
* [Recommendation: Durable Power of Attorney for Decisions) ••••••••••••••••••• 
* [Recommendation: Freedom of Patient Choice' In Visitations) •••••••••••••••••• 
* [Recommendation: Definition of Patient's Family) •••••••••••••••••••••••••••• 
* [Recommendation: Definition of Patient's Representative) •••••••••••••••••••• 
* [Recommendation: Information to Patient's Household Members) •••••••••••••••• 
* [Recommendations: Increased Damages for Violations of Laws) ••••••••••••••••• 
* [Recommendation: Amendments to Patients' Rights Statutes) ••••••••••••••••••• 
* [Recommendation: Create Inter-Agency Committee) ••••••••••••••••••••••••••••• 
* [Recommendation: Training for Licensed Health Care Providers) ••••••••••••••• 
* [Recommendation: Training for Non-Professlonal Staff I ••••••••••••••••••••••• 
* [Recommendation: Amend Patients' Rights Regulations/Tltle 22) •••••••••••• ~ •• 
* [Recommendation: Intimate AssoclationlPrlvate Communication) •••••••••••••••• 

* 
* 
* 

[Recommendation: 
[Recommendation: 
[Recommendations: 

Eliminate Marriage Penalties In Programs) •••••••••••••••••• 
Annual Patients' Rights Reviews/Checklists) •••••••••••••••• 
Privacy In Alcohol and Drug Programs) ••••••••••••••••••••• 

Personal Privacy In Employment ••••••••••••••••••••••••••••••••••••••••••••••••••• 
* [Recommendations: More Limits on Polygraph In Employment) ••••••••••••••••••• 
* [Recommendation: Create Labor Commissioner Task Force) •••••••••••••••••••••• 
* [Recommendation: Amend Labor Code to Protect Privacy) ••••••••••••••••••••••• 
Financial Privacy •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
* [Recommendation: Consumer Credit Reporting Agencies) •••••••••••••••••••••••• 
* [Recommendation: Regulate Renter Reporting Services) •••••••••••••••••••••••• 
* [Recommendation: Regulate Electronic Fund Transfer Systems) ••••••••••••••••• 
Insurance Privacy •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
* [Recommendations: Increase Damages for Violations of Laws) •••••••••••••••••• 
* (Recommendation: Stricter Limits on Lenders) •••••••••••••••••••••••••••••••• 
Some Criminal Justice Considerations ••••••••••••••••••••••••••••••••••••••••••••• 
* [Recommendation: Modify Sex Registration Statutel ••••••••••••••••••••••••••• 
* [Recommendation: Repeal Certain LOitering Statutes) ••••••••••••••••••••••••• 
Government Records and Information Practices ••••••••••••••••••••••••••••••••••••• 
* [Recommendation: Extend Privacy Act to Local Government) •••••••••••••••••••• 
* (Recommendation: Privacy Advisory Council/Research Ce~ter) •••••••••••••••• 
* (Recommendation: Limit Access to Some Arrest Records) ••••••••••••••••••••••• 
* (Recommendation: Extend Relief for Innocent Arrestees) •••••••••• ~ ••••••••••• 
* 
* 
* 
* 
* 

[Recommendation: 
[Recommendation: 
(Recommendation: 
(Recommendation: 
[Recommendation: 

Use of Initials In Appellate Opinions) ••••••••••••••••••••• 
Judicial Council Study on Juror Privacy) ••••••••••••••••••• 
Limit Release of Names of Jurors) •••••••••••••••••••••••••• 
Standard Questionnaire for Juror Candidates) ••••••••••••••• 
Repeal Law on Seizure of Juror Candldates) ••••••••• ~ ••••••• 

PERSONAL PRIVACY AND CALIFORNIA'S EXECUTIVE BRANCH ••••••••••••••••••••••••••••••••••• 

* 
* 
* 
* 
* 

[Recommendations: 
(Recommendation: 
[Recommendation: 
[Recommendation: 
[Recommendation: 

Amend Tax Laws for Alternate Families) •••••••••••••••••••• 
Privacy and Teenage Family Planning Rules) ••••••••••••••••• 
Repeal Schmitz Act on Sex Education) ••••••••••••••••••••••• 
Sex Education for Public School Students) •••••••••••••••••• 
Training for Staff In Youth Institutions) •••••••••••••••••• 

SEXUAL ORIENTATION DISCRIMINATION IN CALIFORNIA •••••••••••••••••••••••••••••••••••••••••• 

Introduction ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
Sexual Orientation Discrimination and Its Connection to Privacy •••••••••••••••••••••• 
Territorial Privacy and Sexual Orientation ••••••••••••••••••••••••••••••••••••••••••• 
Decisional Privacy and Sexual Orientation •••••••••••••••••••••••••••••••••••••••••••• 
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Infonnatlonal Privacy and ,Sexual Orfentatlon •••••••• ., •• : .............. ~, ••••• ~ •••••••••• 
Sexullil Or I entat Ion Terms and Def f nit Ions •••••••••••••.••••.••••••••••••••••••• , •••••••• 
Under I y I ng Causes of Sexua I Or I entat Ion 0 I scr I~ I nat Ion ................... ~ ............... . 

MYTHS AND STEREOTYPES •••••••••••••••••••• ~t •••• ~~ •• ~! ••• ~.~ ••••••••••••••••••••••••••. 

* (Recommendat Ion: Book I et on Myth$ about Hanosexual I ty ) ••••••••.•••••••••••••• 
MYTH: Gays are an Insignificant Mlnorlty~~.~~~~~.·.: •••• ~ •••• ~: •• ~~ •• ~: ••• ~ •••••• 
MYTH: Gays are not Victlrl)s ot Dlscrl~lnat.i0~.~.!:"I •• ~ ...... ~ •.• ~ ••••••••• ,.! •••••. ~. 
* (Recommendat I on: The' Need for Congress I ona I. He~r I ngs .) ••••••••••.•• ! .•••••••••.• 

MYTH: Gays are Ch II d Mo I est~rs ..... ~ .... ~ •• . ~I' •• ~~"" ••••••••••••• " ~ ....... ~ •• ~ ~ ....... . 
MYTH: Hanosexua I I ty. I s a Menta I . I I I ness ••••••••••••••••••••••••••••••••••••••••• 
* (Recommendation:. Amend Inmlgratlon and Natural Ization Act) ••••.•••••••••••• ~. 
MYTH: Contact with or Exposure to Hanosexuals is Dangerous.~ ••••••••••••••••• ~ •• · 
* (Recommendation: Amend Law on Cause/Cure of Hanosexu~1 ity) •••••••••••••••••• 
MYTH: A Proper Justification for Sexual Orientation Discrimination 

I s that Homosexua I I ty I s Unnatural ....................................... . 

ACTUAL MANIFESTATIONS OF DiSCRIMINATION •••••••••••••••••••••••••••••••••••••••••••••••••• 

Violence Against Lesbians 
* (Recommendation: 
* [Recommendation: 
* (Recommendation: 

and Gay Men •••••••••••••••••••••••••••••••••••••••••••••••• 
P.O.S.T. Certified Programs and Materials) ••••••••••••••••• 
Additional Peace Officer Training) ••••••••••••••••••••••••• 
Amend California's Anti-Violence Statute) •••••••••••••••••• 

Sexual Orientation Discrimination in Employment •••••••••••••••••••••••••••••••••••••• 
Employment in the Federal Government ••••••••••••••••••••••••••••••••••••••••••••• 
The State of California as Employer •••••••••••••••••••••••••••••••••••••••••••••• 

Protective Laws and Policies ••••••••••••••••••••••••••••••••••••••••••••••••• 
Provisions of Law Governing Sexual Orientation Discrimlnat,lon 
in State Employment •••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
Implementation of the Law: Practical Realities •••••••••••••••••••••••••••••• 
State Personnel Board Memo on Implementation of Laws and Policies 
on Sexual Orientation Discrimination ••••••••••••••••••••••••••••••••••••••••• 

* (Recommendation: New Memorandum to All State Agencies) •••••••••••••••••••••• 
* (Recommendation: SPB Monitoring/Auditing All State Ager.cles) •••••••••••••••• 
* (Recommendation: Authorize Funding for Full-Time Position) •••••••••••••••••• 
Local Government Employers ••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

* 
* 
* 

Protective Laws and Policies ••••••••••••••••••••••••••••••••••••••••••••••••• 
Implementation of 
(Recommendation: 
(Recommendat Ion: 
(Recommendat I on: 

the Law •••••••••••••••••••••••••••••••••••••••••••••••••••• 
Attorney General Opinion on Discrimination) •••••••••••••••• 
Amend Fair Employment and Housing Act) ••••••••••••••••••••• 
Local Government Survey on Compliance) ••••••••••••••••••••• 

Law Enforcement Employers •••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
* [Recommendation: Need for Amnesty Statements for Officers) •••••••••••••••••• 
* (Recommendation: Commission on P.O.S.T. Involvement) •••••••••••••••••••••••• 
* [Recommendation: SPB Training for County Personnel Officers) •••••••••••••••• 
* (Recommendation: Education of Locllli Government Attorneys) ••••••••••••••••••• 
Teachers In Publ Ic Schools ••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
* (Recommendation: Update of College/University Policies) ••••••••••••••••••••• 
* (Recommendation: State Notification to Local School Districts) •••••••••••••• 
* (Recommendation: Need for Credentials Committee Policy) ••••••••••••••••••••• 
Private Employers •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
* [Recommendation: Amend Fair Employment Practices Act) ••••••••••••••••••••••• 

Housing Discrimination ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
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* 
* 
* 

(Recommendation: 
(Recommendat Ion: 
(Recommendation: 

Add "Sexullil Orientation" to Housing Laws) •••••••••••••••••• 
Indicate Agency Jurisdiction In Unruh Act) ••••••••••••••••• 
Updlllte D.F.E.H. Literature) •••••••••••••••••••••••••••••••• 
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* 
* 
* 

(Recommendation: 
(Recanrnendat Ion: 
(Reconmendat I on: 

D.F.E.H. Educational Projects Needed) •••••••••••••••••••••• 
Advisory Council on Sexual Orientation) •••••••••••••••••••• 
D.F.E.H. Should Take "Children" Casesl ••••••••••••••••••••• 
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