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July 5, 1980 

Honorable George Deukmejian 
California Attorney General 
555 Capitol Mall, Suite 350 
Sacramento, CA 95814 

Re: Opinion No. 80-511 

Dear Attorney General: 
I 

This week your office officially issued Opinion No. 80-511 regardin~ 
the authority of the Governor to issue Executive Order B-54-79 which i 
prohibited discrimination in state employment for reasons of a person's I 
sexual preference. That opinion recognized the authority of the I 

Governor to issue such directives. 

I would personally like to thank you for this opinion, especially 
for your decision to make it a formal opinion which will be published 
in the official reports. I am aware that it could have been issued as 
an informal.unpublished opinion. 

Your deputy, Mr •. Anthony S. DaVigo, should be commended for his 
excellent research and writing and for his cooperative attitude and 
willingness to accept input from concerned persons. 

I would also like to extend an expression of gratitude on behalf 
of the gay community which the Executive Order and the Opinion most 
directly affect. 

If it should ever be possible, someday I would like to personally 
meet you to extend this appreciation. 

cc: Anthony S. DaVigo 
Hon. Eamund G. Brown Jr. 

~ ________________ --J 
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Thomas F. Coleman 
Attorney at Law 

(PRONOUNCED DUKE-MAY-GIN) 

Attnmtg ~tntral 

July 2, 1980 

Center for Education and 
Legal Advocacy 

1800 North Highland Avenue 
Suite 106 
Los Angeles, CA 90028 

Re: Opinion No. 80-511 

Dear Mr. Coleman: 

Enclosed herewith is a copy of the above re
ferenced opinion, dated July 3, 1980. 

Thank you for your views and comments which 
were carefully considered. 

ASDV: elo 
Enclosure 

Very truly yours, 

George Deukmejian 
Attorney Gener~l 

) , 

S. DaVi~~ 
Attorney(§'neral 

(916) 44B-915B5 
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OPINION 

of 

GEORGE DEUKMEJIAN 
Attorney General 

ANTHONY S. DaVIGO 
Deputy Attorney General: 

No. 80-511 

JULY 3, 1980 

THE HONORABLE WILLIAM CAMPBELL, STATE SENATOR, 
THIRTY-THIRD DISTRICT, has requested an opinion on the 
following question: 

Does Executive Order B-54-79, providing that the 
agencies, departments, boards and commissions within the 
Executive Branch of state government under the jurisdiction 
of the Governor shall not discriminate in state employment 
against any individual based solely upon the individual's 
sexual preference, constitute an improper infringement upon 
legislative authority with respect to the state civil 
service? 

CONCLUSION 

Executive Order B-54-79, providing that the 
agencies, departments, boards and commissions within the 
Executive Branch of state government under the jurisdiction 
of the Governor shall not discriminate in state employment 
against any individual based.solely upon the individual's. 
sexual preference, does not constitute an improper infringe
ment upon legislative authority with respect to the state 
civil service. 

ANALYSIS 

On April 4, 1979, the Governor of California 
issued Executive Order B-S4-79, as follows: 

"WHEREAS, Article I of the California 
Constitution guarantees the inalienable right 

1. 



of privacy for all people which must be 
vigorously enforced; and 

"WHEREAS, government must not single out 
sexual minorities for harassment or recognize 
sexual orientation as a basis for 
discrimination; and 

"WHEREAS, California must expand its 
investment in human capital by enlisting the 
talent of all members of society; 

"NOW, THEREFORE, I, Edmund G. Brown Jr.~ 
Governor of the State of California, by vir
tue of the power and authority vested in me 
by the Constitution and statutes of the State 
of California, do hereby issue this order to 
become effective immediately: 

"The agencies, departments, boards and 
commissions within the Executive Branch of 
state government under the jurisdiction of 
the Goveinor shall not discriminate in state 
employment against any individual based 
solely upon the individual's sexual 
preference. Any alleged acts of discrimina
tion in violation of this directive shall be 
reported to the State Personnel Board for 
resolution." 

The question presented is whether this executive order 
constitutes an improper infringement upon the authority of 
the Legislature with respect to the state civil service. !/ 

The Governor is authorized to issue directives, 
communicated verbally or by formal written order, to subor
dinate executive officers concerning the enforcement of law. 
Such authority emanates from his constitutional charge, as 
the "supreme executive power" of this state, to "see that 
the laws are faithfully executed" (Cal. Const., art V, § 1) 
and by the very dimension of government which necessitates 
and requires the assistance and participation of others. 
Accordingly, Government Code section 12010 ~/ provides that 

1. The constitutional mandate of the State Personnel 
Board is to enforce, and of its execlItive officer to 
administer, "the civil service statutes." (Cal. Const., 
art. VI I, 8 3.) 

2. Hereinafter, all section rpferences are to the 
Government Code. 
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"[t]he Governor shall supervise the official conduct of all 
executive and ministerial officers." An executive order, 
then, is a formal written directive of the Governor which by 
interpretation, or the specification of detail, directs and 
guides subordinate officers in the enforcement of a par
ticular law. (Unpub. opn. of the Cal. Atty. Gen., No. 
I.L. 63-86 (1963).) Such an order, however, need not be 
predicated upon some express statutory provision, but may 
properly be employed to effectuate a right, duty, or obliga
tion which emanates or may be implied from the Constitution 
or to enforce public policy embodied within the Constitution 
and laws. (Cf. In re Neagle (1890) 135 U.S. 1, 63-64; Spear 
v. Reeves (1906) 148 Cal. 501, 504.) 

Nevertheless, the Governor may not invade the pro
vince of the Legislature. California Constitution, article 
III, section 3 provides as follows: 

"The pO\vers of state government are 
legislative, executive, and judicial. 
Persons charged with the exercise of one 
power may not exercise either of the others 
e_xcept as permi tted by this Consti tution." 

Consequently, the Governor is not empowered, by executive 
order or otherwise, to amend the effect of, or to qualify 
the operation of existing legislation. (Lukens v. Nye 
(1909) 156 Cal. 498, 503-504; and cf. Contractors Ass'n 
of Eastern Pa. v. Secretary of Labor (1971) 442 F.2d 159, 
168; unpub. opn. of the Cal. Atty. Gen., No. I.L. 78-32 
(1978).J 

We examine first the pertinent provisions of the 
State Civil Service Act, section 18500 et seq., to determine 
whether the executive order amends the effect thereof, or 
qualifies its operation. While the Legislature has not spe
cifically addressed the subject of discrimination based on 
sexual preference ~/ (cf. §§ 19700-19706), the executive 
order is not in conflict with any provision of the Act. On 
the contrary, numer-OtIs provisions require that personnel 
decisions be made on the basis of merit and fitness, and not 

3. While the executive order noes not define the term 
"sexual preference," it is assumed for purposes of this 
analysis that such reference does not connote unlawful 
conduct. (Cf. Morrison v. State Board of Education (1969) 1 
Cal.3d 214, 218.) 
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otherwise. In this regard, section 18500, subdivision (c) 
provides, inter alia, that it is the purpose of the Act to 
provide a comprehensive personnel system wherein appoint
ments are hased upon merit and fitness as ascertained 
through practical ana competitive examination. In accord
ance with such purposes, section 18900 provides: 

"Eligible lists shall be established as 
a result of free competitive examinations 
open to all persons who lawfully may be 
appointed to any position within the class 
for which such examinations are held and who 
meet the minimum qualifications requisite to 
the performance of the duties of such posi
tion as prescribed by the specifications for 
the class or by board rule." 

Section 189?0 provides in part: 

"Examinations for the establishment of 
eligible lists shall be competitive and of 
such character as fairly to test and deter
mine the qualifications, fitness and ability 
of competitors actually to perform the duties 
of the class of position for which they seek 
appointment." 

Section 18951 provides in part: 

"The board and each state agency and 
employee shall encourage economy and effi
ciency in and devotion to state service by 
encouraging promotional advancement of 
employees showing willingness and ability to 
perform efficiently services assigned them, 
and every person in state service shall be 
permitted to advance according to merit and 
ability." 

Finally, section 19702.2 provides in pertinent part: 

"Educational prerequisites or testing or 
evaluation methods which are not job-related 
shall not be employed as part of hiring prac
tices or promotional practices conducted pur
suant to this part unless there is no adverse 
effect." 

It is clear, in view of the foregoing, that the prohibition 
against discrimination "based solely upon the individual's 
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sexual preference" within the purview of the executive 
order, and without regard, therefore, to the merit and fit
ness of such an individual, is wholly consistent with the 
Act and neither amends nor qualifies its effect or 
operation. 

Moreover, the executive order effectuates a right, 
duty, or obligation which emanates from the state and 
federal constitutions. With regard to the California 
Constitution specifically, article VII, section 1, sub
divi~ion (b) provides and requires that in the state civil 
service, permanent appointment and promotion shall be made 
under a general system based on merit ascertained by com
petitive examination. This section alone necessarily 
precludes arbitrary selection standards. if 

As previously stated in 62 Ops.Cal.Atty.Gen. 180, 
181-182 (1979): 

"It is well established that no person 
may be denied government employment because 
of factors unconnected with the respon
sibilities of that employment. (~forrison v. 
State Board of Education (1969) 1 Cal.3d 214, 
234; Vielehr v. State Personnel Board (1973) 
32 Cal.App.3d 187, 192; Hetherington v. 
State Personnel Board (1978) 82 Cal.App.3d 
582, 592.) Similarly, a number of federal 
cases have held that there must be 
some reasonably foreseeable specific connec
tion between the disqualifying quality or 
conduct of an individual and the efficiency 
of the public service. (Mindel v. United 
States Civil Service Commission (N.D. Cal. 
1970) 312 F.Supp. 485, 488; Norton v. Macy 
(D.C. 1969) 417 F.2d 1161, 1164; societf 
for Individual Ri hts Inc. v. Hampton N.D. 
Cal. 1973 63 F.R.D. 399, 401; Beazer v. New 
York City Trans. Auth. (S.D.N.Y. 1975) 39g-
F • Supp. 1032, 1057.) rt 

4. The executive order further provides that any 
alleged acts of discrimination in violation of the order 
shall be reported to the State Personnel Board for 
resolution. The Governor has thus designated the 
appropriate forum, the constitutional authority of which, in 
matters involvillg the examination and selection process of 
civil service personnel, is primary and exclusive. (56 
Ops.Cal.Atty.Gen. 217 (1973); 63 Ops.Cal.Atty.Gen. 24, 31 
(1980).) 
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The agencies, departments, boards, and commissions of state 
government are prohibited, under the equal protection 
clauses of the state and federal constitutions , from 
employment discriminat ion on the basis of sexual preference 
in the absence of a showing that SU C ll quality would rend er 
an individua l unfit for a particular job . (Gay Law Students 
Association v . Pacific Telephone & Telegraph Co. (1979) 24 
Cal . 3d 458, 467 . ] 

I t i s concluded that Executive Order B-54-79 does 
not constitute an improper infringem en t upon the authority 
of the Legislature with respect to th e state civil service. 

* * * * 
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June 9, 1980 

Attention: Anthony S. DoVigo, Deputy Attorney General 

I )('or Mr. OoVigo: 

JAY M. KOHORN. OF COUNSEL 

It is rny undcrst(Jnding that on tv\ay I, 1980, State Senator Will iarn Campbell re
quested the office of the Attorney General to render an opinion on the following question: 
does Executive Order B-54-79 constitute an improper infringement upon legislative authority 
with f(·spect to the stote civil service? 

After having discussed this issue with you, , offered to write 0 short merrlorondum to 
YOll oddr~ssing the legal questions which arise in answering this legislator's inquiry. You 
were kind enough to permit me one week to draft such a memorandum and to submit it to 
you. 

[nclosed with this Ictter is my mernorandum, which discusses the basis nnd scope of 
tt)(~ Covernor's order and how it does not infringe on the legislative authority with respect to 
til<" stole civil st~rvice. 

I would oppr('c i(lf(' f'(·cpiving (l ('opy of your lequl opinion os soon os yoI' senti it to 
~)( 'fl(J t or Cor npbr·11. 

/rnbl 

I ne loslJrr-



SUBJECT: Legal basis for Execu1 ive Order B-S4- 79 
.- ...... 

PHEPAHED BY: Thomas F. Coleman, Attorney at Law 

1)1\ Tf : June 9, 1980 

5':01>'_' of [X("cut ive Ordt~r 0-54-79 

On April 4, 1979, the Governor of' California issued on order to 1he agencies, boards, 
dpp(Jr trmtnfs, and conlmissions within the Executive Branch under the jurisdiction of the 
Governor. 

These entities were ordered so as not to discriminate in state employment against any 
individual solely because of the individual's sexual preference. 

Any alleged acts of discrimination in violation of this directive were to be reported to 
the State Personnel Boord for resolution. 

Legal Basis for Issuance of Executive Order 

Article 5, Section I of the California Constitution states: 

"The supreme executive power of this State is vested in the Governor. 
The Gov(~rnor sholl see that the low is faithfully executed." 

Artielt· 5, Section l~ of the California Constitution al~o authorizes the Governor to 
requirf" eX('clJtive officers and agencies and their employees to furnish information relating to 
Iheir liuties. I-urtherrnorc, Article V, Section 13 indicates thot, subject to the power and 
dutie-s of the Governor, the Attorney General is the chief law officer of the StClte. The 
Covernor ,nay direct the Attorney General to assisf local prosecutors in the qischarge of 
thL"ir dut ies. 

Article 3, Section 3 of the California Constitution establishes a separation of powers 
within slutt: YOVl'rnrllcnt. While it is the duty of the Legislature to pass or repeal laws, it is 
th(~ sole- power of the Executive Branch to enforce laws. Lows, of course, include not only 
stotute:> but olso provisions of the Constitution. See Spear v. Heeves (1906) 148 C. 50 I, 83 
P. 432. 

l30.s~J upon the foregoing, it appears that the Governor is the Chief Executive, Chief 
Low Officer, ond the person primarily responsible for enforcing statutes and provisions of the 
Const i tut ion. 

Aecouse of the size and complexity of the state bureaucracy, it is obvious that rnost 
execut iv(' functions rnay not be performed by the Governor's office, but must be handled by 
agencies, boards, deportnlents, and commissions and employees thereof. It is the Govenor 
who sets policies with respect to enforcement of lows, and it is the duty of those entities 
und enlployees within the Executive Bronch, under the jurisdiction of the Governor, to follow 
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the policy os established by the Governor. In addition, the Governor must supervise the 
perforrnance of the duties of all executive and ministerial officers, and must apply the rem
(:dies allowed hy low if they do not perform properly. See Gov. Code § 120 10 et seg. 

An executive order is one method of transmitting such policy, in a clear and unequiv
ocal manner, from the Governor to such entities and employees under his jurisdiction. The 
use- of executive orders for such a purpose is nothing new. For example, on July 24, 1963, 
the Governor, by way of on executive order, established a "Governor's Code of Fair Practices" 
and declared it to be "the official policy of the Executive Branch of the State of California." 
(A copy of that Code is attached.> The then Attorney General, in an informal opinion (Index 
L(~t ter 63-86, a copy of which is attoched) ogreed that the Governor had the power to issue 
on order so long as it did not conflict with existing lows. As another example, in 1971, 
(,ovt.'rnor Honold H<.'090n issued Executive Order R-3l1-71, which affirmed this Code of Fair 
Pructic('s (IS 'h(' officiul policy of tht~ Executive Branch of the Stote of California. By way 
of 0 s('poruh' ItlPrllOrnndurTl, Governor Reagan r~d('rin('d that Code and hod it distributed to 
ugencies and deportrnC'nls for implementation. (A copy of that Order and revised Code is 
01 so <l t I nchpd.) 

By issuing Executive Order 8-54-79, Governor Brown was merely using a mechanism 
lt~ed during pust and present odministrations to set a uniform policy within the Executive 
nronch, 1 hus toking appropriate steps to insure that the low is being enforced by his sub
ordinates. 

Constitutional Oasis for Nondiscrimination 

Article 3, Section I of the state constitution recognizes thot the United States Con
stitution is the supreme low of the land. In that California is an inseparable port of the 
United Stutes, the federal Constitution is supreme over the laws of the State of California. 

Article I, Section 24 of the California Constitution states that rights guaranteed by 
the California Constitution are not dependent on those guaranteed by the United Stotes 
Constitution. Thus, the California Constitution may give its residents more but not fewer, 
und greater but not lesser rights than does the federal Constitution. 

1 he Culifornia Supreme Court, as well as federal courts, have made it abundantly 
clt'ur thui urhitrory discrirllin(ltion in state c,nployment is unconstitutional. In Gay Law 
~t.,~c~_',~-.:~!.!.._~, v. Pacific Telp hone and Tele ro h Cornpany, et 01. (1979) 156 Cal.Rptr. 14, 
ttlP ~uprt.'fllC Court held fhat " ~ usf ecislons of t lis court. establish that this general prin
('ipl<' applic-s to homosexuals as well as to all other m~mbers of our policy •••• " This 
t"ollstitutionol rnondote is hos('d upon the due process ond equal protection clauses of the 
~t(Jt(' und flodc'rut constitutions. 
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r ur thermore; in 1972, the voters of this c;tate enacted an amendment to our Consti
tution which classifi"ed "privacy" as an inalienable right guaranteed to every citizen. Pro
ponents of the proposed amendment on privacy (now Article I, Section I) included in the 
statc's election brochure language indicating that the right of privacy is fundamental and 
proh!cts our honles, our families, our thoughts, our ernotions, our expressions, our personal
it i(>s, our freedo.n of communion, and our freedorn to associate with the people we choose. 
The California Supreme Court has quoted from this election brochure with approval, thus 
indicating that the scope of the state constitutional right of privacy is very broad indeed 
in protecting citizens from governmental intrusion into personal choices such as choices re
~J()rdin9 one's style of living and with whom one will live. City of Santo Barbaro v. 
Adamson, May 15, 1980, No. L.A. 31126. Furthermore, California courts have held that the 
"ri<jhtOT- privacy protects (Jgoinst governrnentol intrusion as to the circumstances of private 
SPx\JClI conduct bptw('cn consenting adults. Baby Lasher v. Kleinberg, May 12, 1980, Second 
District Court of Appeal, Division Two, 2 Civ. No. 57044 (certified for publication). 

Therefore, discrirninotion by any governmental entity in matters of employment based 
upon the sC'xlJol preference of any individual is a violation of due process, equal protection,· 
and privllcy under both the state and federal constitutions. Protection agqinst such discrim
ination in state ernployrn<-'nt is not dependent upon legislulion. 

Lxecutive Order 8-54-79 Implements the Constitution 

lhe firs. por()yroph of this Executive Order recognizes thot the right to privacy must 
be vigorousl y enforced. The second paragraph is a pol icy statemerft which recognizEJ6 that 
sexual orientotion discrimination by the government is illp-gal. Tne third paragraph estab
lishes a policy of inclusion, that is, it is the policy of the Executive Branch ·to reach out to 
nwrlllwrs of society to include as many talented persons in the workings of government as 
possible. 

lht" {.ov('rnor issupd this Executive Order to impl~nlcnt the constitution and tht: deci
sioll~ of the Suprerne Court with respect to sexual privacy and sexual orientation. Since 
Art iclt, ", S('(' t ion I G of the stotc constitution also requires that all lows of a general nature 
hove uniform operation, certainly an Executive Order forbidding the Governor's subordinates 
tro.n discrirllinuting in stote ernployment because of an individual's sexual preference, is an 
c'ffc'("liv(' wny 10 insorp uniformity of constitutionol proh~ction throughout the Executive 
I ~r(Jllch. 

S(·lpction of State Personnel Boord as Vehicle for Complaints 

In his Ordt~r, the Governor stated that any alleged acts of discrirninotion in violation 
of hi~ Orch'r W('re to be' directed to the State Personnel Board for resolution. This directive 
W<1~ incll"I(·d in the Ordf'r oftc~r consultation with the Personnel Boord. Mcrnbers of the 
I ioord wont(·d the Covl'rnor to direct such complain1s to them. 
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It should be' noted that the Governor has not order(~d the Board 10 do anything. His 
Urdf!r of nondiscrirnination is directed to entities under his jurisdiction. Since the Board is Q 

constitutionally-created body, it is not under the jurisdiction of the Governor. It has its own 
independl!nt responsibilities in the area -of employment and employment discrimination. Pur
~U(JIlt to Article 7, Section I of the California Constitution, the Boord rnust make sure that 
('rnploynH'nt decisions are based on "merit." Many mon1hs ago, the Boord requested an opinion 
{Jf the Attorney General wi th .respect to its duties and powers to end discrimination for 
rt'osons of sexual orientation pursuant to the Pacific Telephone cose, ond various provisions 
of the state constitution and Government Code. The Boord has yet to receive on answer in 
the fOrln of on opinion. 

Conclusion 

Whntpvpr (le1ion rnoy be token by the l300rd or by the Lt.'gisla1ure to end discrim-
inol ion in qovernrnent erllploynlenl based upon sexual orientation, it is clear that the Governor, 
('xt'rl'isin~J his "suprerne t"xccutive power,It rnoy order his subordinates and ent ities under his 
i"' i\dic' t ion to not dis('ri.ninutC' for such rC'Clsons. fhis p{)w('r is consistent with his outhori I y 
to inSlJH' that constitutional provisions and supreme court decisions are uniformly operating 
throughout the exccutiv(:' branch. 

Therefore, Execut ive Order B-5t~-79 does not constitute an improper infringement upon 
I(·gisl<ll ive authori ty with respect to state civil service. 

The only case in which an executive order of this nature has been challenged in court 
(lro~(~ (J ft·wy(·ors 0')0 in Pennsylvania. In that case, a member of the Legislature sought an 
injunct ion to stop the enforcement of on executive order issued by then Covernor Milton 
~htlpp, which order <:ornrn; t tcd Shapp's administration "to work towards ending discrimination 
... sot~ly bt'cause of ••• offectional or sexual preference." In Robinson v. Shapp (1975) 
J){) A.2d 1~64, the court dismissed the complaint on the grounds thot on executive order is "0 

brood sfatenlcnt of public or politicol policy ••• within the sole discretion of the elected 
I xecut ive" and therefore not a matter for judicial interference. On June 23, 1977, 
in 0 per cur iorn order, the Pennsylvania Supreme Court entered 0 judgment upholding the 
low('r cour t 's dC'cision thut the Governor had the authority to is~ue such on order. It should 
h(' noted thot Shopp's ordf"r was issued at a time when private sexual acts between con
:-;('nlin(J od,,1 b were still crirninol in Pennsylvania. Also, there were no court decisions in 
,ltOI ,tult, n'co(Jni/in~J 'htlt !')(~x"(11 orientation discrirninotion was unconstitutional. It would 
~.·crn that since the California courts have recognized nlony consti tutionol protections against 
~tI("h di~cr irninotion in this stute, the California SuprcnlP Court would be even rnore inclined 
to uphold thp pOw("r of the Governor to issue such on pxecutive ordf'r. 
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June 12, 1980 

Anthony S. DaVigo 
Deputy Attorney General 
Department of Justice 
555 Capitol Mall, Suite 
Sacramento, California 

Dear Mr. DaVigo: 

350 
95814 

.~ 

(916) 445-1915 

Re: Opinion No. 80-511 

Thank you for your letter of May 27 soliciting our comments 
on the question of whether the Governor's Executive Order 
B-54-79 "infringes" upon the Legislature's authority with 
respect to the civil service system. 

Mindful of your extensive background and expertise in handling 
matters relating to the State Personnel Board, I will merely 
summarize our position. 

·As you are well aware, Article VII, Section l(b) of the 
California Constitution requires that appointment and pro
motion in civil service positions shall be based on merit. 
The seminal authority in this area is thus constitutional, 
not statutory. 

Stripping away all public policy language, the legal essence 
of Executive Order B-54-79 is a direction to state employees 
responsible to the Governor prohibiting use of a specific 
factor unrelated to merit, i.e., sexual preference, in civil 
service hiring and promotions; violations are to be reported 
to the State Personnel Board, the agency constitutionally 
mandated to enforce the civil service system (Art. VII, Sec. 
3 (a) ) • 

While the Legislature may of course adopt enabling statutes to 
implement Article VII (Gov't. Code §18500 et seq), the ultimate 
and controlling authority requiring merit selection is still 
the California Constitution. The Legislature cannot, by statute, 
sanction arbitrary discrimination based on factors unrelated 
to merit, and thus the Governor's Executive Order prohibiting 
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a specified form of such discrimination does not in any 
manner "infringe" upon the Legislature's powers or pre
rogatives. 

I hope these comments are of assistance, and I would 
welcome the opportunity to discuss the question in more 
detail if you-desire. Thank you again for the opportunity 
to respond. 

yours, 

JAK:cjm 
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