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Don Barry PRYOn, Petitioner, 

v, 

The MUNICI PAL COURT FOR the LOS 
ANGELES JUDICIAL DISTRICT OF 
LOS ANGELES COUNTY, Respondent; 

The PEOPLE, Real Party in Inter.at. 

L.A . 30901. 

Supreme Court of California. 

S.pt. 7, 1979. 

On application for writ of prohibition 
to bar trial on a charge of violating 11 lewd 
or dissolute conduct statute, the Supreme 
Court, Tobrincr, J ., held that: (1) j udiciary 
hours obl iR'nl ion to cun!'ltru . l'nIlCl I11cnUI, to :~ 

give specific content to terms that might 
otherwise be unconstitutionally vague, even 
if such cou rse requires court to depart (rom 
prior prccedent wh ich fastened unconstitu
t ionally broad interpretation on stntl1lc; (2) 
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in the statute, terms "lewd" and "dissolute" West's Ann.Health & Safety Code, 
are synonymous, and refer to conduct which § 11357(b); U.S.C.A.Consl. Amend. I. 
involves touching of genitals, buttocks or 

3. Lewdness -I female breast for purpose of sexual arousal, 
gratification, annoyance or offense, if actor 
knows or should know of presence of per
sons who may be offended by his conduct; 
(3) the statute, declaring that person is 
guilty of disorderly conduct who soliciL. 
anyone to engage in or who engages in 
lewd or dissolute conduct in any public 
place or in any place open to public or 
exposed to public view, prohibits conduct 
described in statute, as narrowed by the 
court's opinion, only if such conduct occurs 
in any public place or in any place open to 
public or exposed to public view and furthe r 
prohibits solicitation of sucjl conduct if it is 
to be performed in any public place or in 
any place open to public or exposed to pub
lic view; and (4) imy defendant who com
mitted "hard core" conduct could not cla im 
denial of due process in huving his conduct 
judged under new, narrowly construed pro
visions of the statute. 

Writ discharged and petition for per
emptory writ denied. 

Richardson and Manuel, JJ., concurred 
in the judgment. 

Clark, J., filed an opinion concurring in 
part and dissenting in part. 

1. Lewdness - 1 
Statutory terms "lewd" and "dissolute" 

in ordinary usage apply broad ly to conduct 
which speaker considers beyond bounds of 
propriety, and while "lewd" implies sexual 
act, Udissolute" can refer to nonsexual acts 
which ex<;eed subjective limi ts of propriety. 
West'. Ann.Pen.Code, § 647(a). 

See publication Words and Phrases 
for other judicial constructions and 
defin itions. 

2. Obscenity -5 
Appeal to contemporary community 

standards is vaguest part of test for obscen
ity and does not alone provide sufficient 
standard to judge criminality of conduct. . 
West's Ann.Pen.Code, §§ 647, 647(a), 1538.5; 
Pen.Cooe, § 647, subel. 11, St.l955, p. 636; 

Facial language of sLutlite dt.'Clllring 
that person is guilty of disorderly conduct 
who solicits anyone to e ngage in or who 
engages in lewd or dissolute conduct in any 
public place or in any place open to public 
or exposed to public view is not, with re
spect to phrase "lewd or dissolute conduct," 
sufficiently narrowed either by legislative 
hi~tory or judicial precedent to overcome 
constitutional inrirmity of vagueness. 
We",t's Ann.Pen.Code. §§ 647, 647(u), 15:lH.5; 
Pen.Code, § 647, subds. 5, 11, SU955, p" 
636; West's Ann.Health & Safety Code, 
§ 11357(b); U.S.C.A.Cons!. Amend. I. 

4. Constitutional Law -48(1) 
.Judiciary bears obligation to construe 

enactments to give ~pecific content to terms 
that might otherwise be unconstitutionally 
vague, even if such course req uires cou rt to 
depart from prior precedent which fas !cned 
unconstitutionally broad interpretation on 
statute. U.S.C.A.Const. Amend. 1; West's 
Ann.Pen.Code, § 647(a). 

5. Criminal Law -13.1(1) 
Term "solicitation" itself is not uncon

stitutionally vague. Wesl's Ann.Pen.Code. 
§ 647(a). 

See publication \Vords and Phrases 
for other judicial constructions and 
definitions. 

6. Con8titutional law -90.1(1) 
Criminal Law -45 

Statute which by judicial construction 
prohibits only solicitation of criminal ncts 
does not abridge freedom of speech. U.S.C. 
A.Const. Amend. 1; West's Ann.Pen.Code, 
§ &17(a). 

7. Lewdness - I 
In statute declaring that person is 

gui lty of disorderly conduct who solicits 
anyone to engage in or who engages in 
lewd or dissolute conduct in any public 
place or in any place open to public or 
exposed to public view, terms "lewd" and 
"dissolute" are synonymous, and refer to 
conduct which involveli touching oC genital!i, 
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bultocks or female breast for purpose of 
sexual arousal, gratification, annoyance or 
offe nse, if actor knows or shou ld know of 
presence of persons who may be offended 
by his conduct; disapproving language of 
People v. Deyhle, 76 CBI.App.3d Supp. 1, 143 
Cal. Rptr. 135 and previous decis ions incon
sistent with opinion. West's Ann.Pen.Code, 
§§ 286, 290, 311.6, 314, subd . 2, 415(3), 
647(a). 

8. Lewdness - I 
Statu te dedaring that person is guilty 

of disorderly cond uct. who solicits a nyone to 
cnbrage in or who engages in lewd or d i::iso
IU le conduct in any public place or in any 
place open to public or exposed to public 
view prohibits conduct desCribed in statute, 
as narrowed by judicial decis ion , only if 
Kuch conduct occurs in a ny public plnce or in 
a ny place open to puhlic or exposed to pub
lic view, a nd further prohiLits solici tation of 
such conduct if it is to be performed in any 
public place or in any place open to publ ic 
or exposed to public view . WC!il's Ann.Pe n. 
Code, § 647(a). 

9. Lewdness "'" I 
Statule declaring t hat person is guilty 

of disord l! rl y conduct who solicits a nyone to 
engage in or who engages in Icwd or disso
lu te conduct in any puhlic pluce or in any 
place open to public or exposed to public 
view is statute requi ring specific intent, 
and, a.."l now judicially cons trucd , iJ; not un
consti t ut iona lly vague. West's Ann.Pen. 
Code, § 647(a). 

10. Courlll e= 100(1) 

In det.c rmining whether to give rclro
acti ve affect to opinion nar rowing judicial 
construction of statute, court would con
s ieler purpose to be served by new stan
dards, extent of re liance by law en force
ment a uthorities on old standards a nd ef
fect on administration of justice of retroac
tive application of new standards. Wes l's 
Ann.Pen.Code, § 647(a ). 

11. Lewdn ••• "'" I 
Purpose underlying adoption of new 

construction of lewd conduct statute was 
not to deter imprope r police nction bUl La 
c!-\wblish specif ic, constit utionally de finite 

test of what conduct does or docs not vio
late statute. West's Ann.Pen.Code, 
§ 647(a). 

12. Courts _100(1) 

Benefit oC new a nd j udicia l construc
tion of lewd conduct statute would not be 
denied to cases pe nding on appeul , iJut n 
defendant whose conviction was already fi 
na l would be entitled to relief by writ of 
habeas corpus only if there was no material 
dispute as to Cacts relating to conviction 
a nd if it appeared that statute as new ly 
construed did not prohibit hi. conducl. 
West's An n.Pen.Code, § 647(a). 

13. Constitutional Law -42.1(3) 
Any defendant who commi tted Uhard 

core" conduct could not claim denial of due 
process in having his conduct judged under 
new, na rrowly cons trued provis ions of lewd 
conduct statute. West's Ann.Pe n.Code . 
§ 647(a); U.S.C.A.Consl. Amends. 5, 1·1. 

Thomas F. Coleman and Coleman & Ke l
ber, Los Angeles. for petitione r. 

Donalli C. Knutson , Los Angeles, J e re l 
McCrary , Paul Edward Gelle r. San F ranci
so, Jill Jakes, Fred Okrand, Terry Smerling, 
Mark D. Rosenbaum, Steven T. Kelbe r , 1..<" 
Angeles, Arthur C. Warner and Murtha 
Golel in, Hollywood, as amic i curiae for pe ti
tioner. 

Bu rt Pines, Cily Atty., Laurie Harris a nd 
Ma rk L. Brown , Depuly Ci ty Atty •. , for 
real party in in terest. 

John W. Witt, Ci ty Atty. , J ack Katz, 
J ohn M. Kaheny and James J . Thomson, J r .. 
Deputy City Attys. , San Diego, as 1I001 CI 

curiae for real party in interest. 

TOBRINER, J us t ice. 

Defend~ant Don Pryor seeks prohibition to 
bar his tria l on n charge of vio la t ing Penal 
Code section 647, subdivis ion (a). This sec
tion declares that a person is gu ilty of disor· 
derly cond uct, a misdemeanor, "Who solicits 
a nyone to engage in or who engages in 
10"'(/ or <Jis.'ioJute conduct in UIl Y pu hlic 
place or in uny place open to t he pub lic o r 
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exposed to public view." (Em phas is added.) At t r ial, t he officer testi fied tha t he pa rk. tl 
We agree with defendant that the phrase his Clll" • few fee t from where defe nda nt 
" le wd or dissolu te conducl" as const rued by W~ standing . De fe ndant cnme over, an t! 
past decisions is unconstitu tiona lly vague. after a brief conve rsa tion, suggested ora l 
If, howeve r, WE; can reasonably construe the sex acts. Looking nt a nearby pa rking lo t , 
statu te . to conform wi th the mandate of defe nda nt said U\Ve could probably sit a nd 
specificity, we should not, and will not de- park in t he parking lot." The office r sug
clare t he e nactment uncopst itu t ional. Con- gesled ins tead that t hey go to his home. 
sequent ly, rejecting prior interpretations of Defendant agreed, entered t he car, and W1\:i 

lh i:i statute , we adopt a limited and specific ar rested. 

construct ion consistent with the prescnt Defenda nt's version of t he incident dif
function oC section 647, sulxliv is ion (a), in fen; only in t ha t he denies ma ki ng a ny 
the Ca lifor nia pena l statutes ; we const rue s tate me nt about t he par king lot, but mai n
that section to prohibit only the sol ici tation Lains instead tha t t he only sit us diSC U5..<;cd 
or commission of conduct in a public place was the off icer's home. Thus both defen d
or one ope n to the lJublic or exposed to ant and the officer ag ree that de fenda nt, 
publ ic view, which involves the touching of while in a public place , solicited an act of 
\ he ge nitals, buttocks, or female breast , for oral sex; t hey disagree only whether de
purposes of sexua l arousal, gratifica t ion, fendan t sugges ted t he net itself occur in a ' 
annoyance or offe nse, by a person who public place. 
knows or should know of t he presence of 
persons who may be offe ndt.'t..! by t he con
duct. As so construed, section G47, subdivi
s ion (a ), compl ies with const itutional s t.an
da rds; we t.herefore deny de fendant 's peti
t ion for wri t of proh ibi t ion. 

On May I, 1976, defenda nt solicited an 
u ndercove r police officer to perform a n act 
of oral oopuial ion. He was arrested ; a 
search incide nt. to tha t a rres t revealed de
fendant's possession of less than one ounce 
of marij uana. Defe ndant was cha rged with 
violat ing Pena l Code section 647, subdivi
sion (a), by soliciting a le wd or dissolute act, 
and with violating Health and Safety Code 
section 11357, subdi vision (b), by possession 
of less tha n one ou nce oC marij uana. 

Defendant moved to suppress the in t ro
duct ion of the marijuana , conte nding that 
section 647, sulxli vision (a) was unconsti t u
tiona l on t he ground of vagueness, a nd 
hence tha t the sea rch was not incident to a 
law ful arrest. When tha t mot ion w as de
nie<I, defendant pled g uil ty to the mariju a
na cha rge. He subseque ntly a ppea led t ha t 
convict ion under Pena l Code section 1538.5, 

but the a ppella te de par tment a ff irmed the 
convictions. 

Def~ndant proceeded to trial on the 
charge of solicit ing a lewd ur dissnl ulc act 
in viol:.it ion of section &1 7, !iubd ivision (a). 

Over de fendant's oLject ion , the t r ial 
court inst ruclt.:od t he jury that ora l copu la
t ion bet ween males is "lewd or di ::sso lu te" H~ 
a mat ter of law. The cour t fur t her in
structed over objection tha t " If t he solicita
tion occurred in a public place, it is immate
rial tha t the lewd act was in tended to occur 
in- a private place." (CALJIC No. 16.401.) 
Despi te t hese inst ruct ions, which vir t ua lly 
compelled the j ury to find defe ndan t guilty. 
the jury deadlocked a nd the court doclarecl 
a mis tria l. 

Defe ndant t hen filed t he instant peti t ion 
for writs of prohibi t ion a nd ma ndate with 
this court, raising various poinL<; in connec
tion wi th t he marijuana convict ion and the 
pending retrial for solicita tion of lewd 0 1" 

dissolu te conduct. We issued an al te rna tive 
writ oC prohibit ion " lim ited to the proceed
ings in the municipal court rela t.ed to retria l 
of the charge of viola ti ng sec.tion 647, sulxli
vision (a) of t he Pe na l Code. .. 
Thus no issue respecti ng t.he marijuana con
viction is presently before this cou r t. 

Wi th respect. to t he approaching ret r ial, 
de fe ndant fi rs t seeks to prohibit the cour t 
f rom instructing the jury tha t public solici
tat.ion of an act to be pe rformed in private 
is cr iminal and tha t. oral copulation be twee n 
males is le wd and dis~o l tl tc as u maller o f 
law. Beca use the writ of prohi bi t ion docs 
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not lie to prevent merely anticipated error 
(see 5 Witkin, Cal.Procedure (2d cd. 1971) p. 
3810 and cases there cited), defendant's ob
jection to an ticipated jury ins tructions 
slates no basis for present relief. Defend
ant's fu rther content ion that section 647, 
subdivision (a) is unconstitutionally vague, 
however, stales a basis for issuance of pr04 
hibition since a court lacks jurisdiction to 
proceed to trial under a facially unconstitu· 
t ional stat ute. (Dillon v. Municipal Court 
(1971) 4 Cnl.3d 860, 866, fn. 6, 94 Cal.Rptr. 
777,484 P.2d 945; see In re Berry (1968) 68 
Cal.2d 137, 145, 65 Cal.Rpt r. 273, 436 P.2d 
273; In re Cregler (1961) 56 Cal.2d 308, 309, 
14 Cal.Rptr. 289, 363 P.2d 305.) 

Past decisions of the Court of Appeal and 
the appellate department of the superior 
court have held that section 647, subdivision 
(a), is not unconsti tu t ionally vague.1 That 
issue, however, reached this court on only 
one prior occasion. In In re Giannini (1 968) 
69 Cal.2d 563, 72 Cal.Rptr. 655, 446 P.2d 535, 
a topless dancer was charged with violati ng 
section 647, subdivision (u). Reasoning that 
her dance was presumptively a communica
tion proLccted by the First Amendment a~d 
that such commu nications lose protection 
only if they are "obscene," we equated the 
statutory ter m ulewd or dissolute" with ob
scenity. So interpreted, we stated that the 
vagueness objection to the statute was not 
tenable. (69 Cal.2d at p. 571 , fll . 4, 72 
Cal. Rptr. 655, 446 P.2d 535.) 

We do not regard Giannini 88 controlling 
in t he present case. In the first vlncc, we 
expressly limited our in terpretation of 
" lewd or dissolute" as "obscene" only to the 
"present purpose of determining the nllcgcd 
obscenity of a dance performed before an 
audience for cnLcrta inment," (p. 571, fn . 4, 
72 Cal. Rptr. p. 661, fn. 4, 446 P.2d p. 541, fn . 
4) an activi ty which, we reasoned, involvl'"ti 
"communication of ideas, impressions llnd 
feelinll"" (p. 570, 72 Ca1.Rptr. p. 660, 446 
P.2d p. 540) and could not be banned unless 

1. People v. WiIJiams (1 976) 59 Ca l,App.3d 225, 
23J , 130 Cal.Rptr. 460; Silva v. Municipal 
Court (1 974) 40 Cal.App.3d 733, 736-737, 11 5 
CaI.Rptr. 479; People v. Mesa ( 1968) 265 Ca l. 
App.2d 746, 750-751. 71 Cal.Rptr. 594; People 
v. Deyhle (1977) 76 Ca.I.App.3d Supp. I. 143 

it were obscene. Defe ndant Pryor, by way 
oC contrf.l.8t , is not charged with R lewd , 
dissolute or obscene communicntion, but 
with soliciting a lewd or dissolute act ; the 
Giannini definition of the statu lo'ry terms 
thus does not apply to the present case. 
Moreover, the reasoning which led t his 
court to apply an obscenity test to reverse 
the conviction in In re Giannini wu.s itsel f 
repudiated by a majority of this court in 
Crownover v. Musick (1973) 9 e nl.3d 405, 
107 Cal.Rptr. 681, 509 P.2d 497. 

We therefore turn afresh to the issue 
whether the language of section 647, su!xli
vision (a), is sufficiently specific to meet 
constitutional standards. In analyzing th is 
is.,uc, we look first to the language of the 
statute , then to its legislative history, and 
finally to California decisions construi ng 
the statutory language. (Sec In re Davis 
(1966) 242 CaI.App.2d 645, 51 Cal. Rptr. 702.) 

[I) The statutory terms "lewd" a nd 
udissolut.e" are not techn ical legal ter ms, 
but words of common speech. (Cf. In rc 
Newbern (1960) 53 Cal.2d 786, 795, 3 Cal. 
Rptr. 364, 350 P.2d 116.) In ord inary usage, 
they do not imply a definite and speci fic 
referent, but apply broadly to conduct 
which the speaker considers beyond t he 
bounds of propriety. Thus, speaking of the 
term "Iewd/ ' the court in Morgan v. City of 
Detroit (E.D.Mich.1975) 389 F.Supp. 922, 
930, observed that .11 defi ni t ions of tha t 
term in ordinary usage are "subjective," 
dependent upon the speaker's "social, moral, 
and cultural bias ," The term "d issolulc" is, 
if anythi ng', even less specific; while "lewd" 
implies u scxunluct, "dissolute" cun refer to 
nonsexual acts which exceed subjective lim
its of propriety. (Ede/mBn v. Ca/iforni. 
(1953) 844 U.S. 357, 365, 73 S.CL. 293, 97 
L.Ed. 387 (Black, J . dis.); see People v. 
Jaurequi (1956) 142 CaI.A~p.2d 555, 560-
561, 298 P.2d 896 (narcotics add ict a "disso
lute person").) 

CaI.Rptr. 135; People v. Rodrigues (1 976) 63 
Cal.App.3d Supp. I. 4, 133 Ca l.Rplr. 765; Pea· 
pie v. Dudley (1 967) 250 Cal.App.2d Supp . 955, 
58 Cal.Rptr. 557; cr. In re McCue (1 908) 7 
CaI.App. 765. 96 P. 11 0 (upholding former Pen . 
Code, § 647, lubd. 5). 
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[2,3] F inding, therefore, that the facial 
language of section 647, subdivision (a) is 
not sufficiently certai n to bring the stat'!te 
in to compliance with due process standards, 
we turn to examine legis lative history as a 
guide to its construction. The Legislature 
enacted present section 647, subdivision (a) 

. in 1001 to replace former section 647, subdi
vision 5, which provided that " Every lewd 
or dissolute person is a vagrant, 
and is punishable · [38 n misdemeanant]." 
That earliQr enactment formed part of Cali
fornia's vagrancy law , n venerable but ar
chaic form of status crimc·which dates from 
the economic crisis occasioned by the Black 
Death in early 14th century England. (See 
a Stephen, History of the Criminal Law of 
England (1883) pp. 26&-275.) As Justice 
Frankfurter noted. vagrancy statutes were 
purposefully cast in vague language; 
"[d]efiniteness is designedly avoided so as to 
allow the net to be cast at large, to enable 
men to be caught who arc vaguely undesir
able in the eyes of the police and prosecu
lion " (Win ters v. New York 
(1948) 333 U.S. 507, 540, 68 S.Ct. 665,682, 92 
L.Ed. 840.) Z 

Ou r 1960 deeision in In re Newbern, su
pra, 53 CaL2d 786, a CaLRptr. 364, 350 P.2d 
116, holding the "common drunk " provi.ion 
(Pen.Code, § 647, . ubd. 11) of the California 
Vagrancy Law void for vagueness, nnd an 
analysis of vagrancy statutes by Professor 
Arthur Sherry (Sherry, Vagrants, Rogues, 
lind Vagabond&-Old CoIICCp~' in Need of 
Revision (1000) 48 CaLL.Rev. 557) prompted 
the 1961 revi&ion of section 647. That revi
sion changed the criminal proscription from 
status ("lewd or dissolute person") to be
havior ("lewd or dissolute conduct"). It 
also sdded, for the first ti me, a specific 
proscription against solicitation; decisions 

2. Although courts initially upheld vagrancy 
statutes against constitutional challenge (see, e, 
g., In re McCue, supra, 7 Cal.App. 765. 96 P. 
110), in 1972 the United Stales Supreme Court 
finally resolved that vagrancy statutes ca Sl in 
the classic mode are unconstitutionally vague. 
( Pllpachriscou v. City of Ja cksonville (1972) ·105 
U.S. 156, 92 S.Ct. 839, 31 L.Ed.2d llO.) 

3. The Woodworth court asserts v (l. ~ucly that 
"the approach and subsequent conduct lof de-

under the Cormer law treated solicitation 
simply as evidence that the solicitor was 
leading a lewd or dissolute life. (Sec Peo
ple v. Woodworth (1956) 147 CaI.App.2d 
Supp. 831, 305 P.2d 721;' cf. People v. 
Bayside Land Co. (1920) 48 Cal.App. 257, 
191 P. 994 (red light abatement act ease).) 

The legislative history, however, suggests 
no in tent to change the definition of "lewII 
or di .. ",lute" established by t he decisions 
under the former vagrancy statute. (Sec 
22 Assem. Interim Com.Hep. No. I , Crim. 
Procedure, 2 Appen.Assm.J. (1001) Reg. 
So ... ): Sherry, op. cit. supm, 48 CaLL. Rev. 
557, 569.) According to People v. Dudley, 
supra, 250 CaI.App.2d Supp. 955, 953, 58 
CaI.Rptr. 557, 558, new Penal Code section 
647, subdivi~ion (a), "was designed to coyer 
act.<! of the kind unusually committed by 
persons fa ll ing within the old 'vag-lewd ' 
concept as theretofore set forth in 647, sub
division 5. It 

The legislative history thus re \'eals sec
tion 847, subdivision (a), to be the lineal 
descendant oC the archaic vagrancy st'ltutes 
which were designed ly drafted to grant po
lice and prosecutors n vnguc and slandard
less discretion. Under these circumstances . 
we cannot look to legislative history to sup
ply section 647, subdivision (a), with a clear 
and deCinile content; such comstrllcLiun 
must. come, if at all , Crom judicial inlcrprt·
tation of the statute. 

Turning to the ca.ses which have con
strued section · 647, suhdi vision (8) and iL, 
predecessor is like opening a thesaurus. 
The cases do not define "lewd or dissolu te" 
by pointing to specific acts, but by pejora
tive adjectives. "[T]he words 'lewd' and 
'dissolute' arc synonymous, and mean 11Is t~ 

fu l, lascivious, unch.l.lste, wanton, or loow in 
morals and conduct." (CALJIC (mi, de-

fendant) was that of n homosexual." ( 147 Ca l. 
App.2d Supp. at p. 83 1, 305 P.2d at p. 72 1.) It 
docs not state that his offense was solicitation. 
In People v. Dudley, supra, 250 Cal.App.2d 
Supp. 955, 58 Cal.Rpt r. 557, the court by refer· 
ence to the record on appeal in Woodworth 
determined that the evidence in Woodworth 
related to a homosexual so lici[ation. (See 250 
Cal.App.2d Supp. O!)!\, 958. fll . 4, ;,S Cnl.1{plr . 
557.) 
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meanor) No. 16.402, quoted in People v. 
Williams (1976) 59 Cnl.App.3d 225, 229, 130 , 
Cal. Rpt r. 460, 462; see h oople v. Babb 
(1951) 103 CaJ.App.2d 326, 330, 229 P.2d 
843.) ' "Dissolute" behavior is that which is 
.. 'loosed from restrain t, unashamed, law
less, loose in mora ls nnd conduct, recklessly 
uuandom .. 'tl to semwal pleasurcs, profl igate, 
wanton , lewd, debauched.''' (People v. 
Jaurequi, supra, 142 CaJ.App.2d 555, 561, 
298 P.2d 896, 900; People v. &ott (1931) 
113 CaJ.App.Supp. 778, 783, 296 P. 601.) A 
dissolu te person is one who is II 'indifferent 
to moral restrain t '" and H 'given over to 
diGS ipation . .''' (People v. Jaure
qui, supra, 142 CaI. App.2d 555, 560, 298 P.2d 
896, 900.) The terms " lewd" a nd "disso
lu te" ordinarily include conduct. found "dis
gusling, repulsive, filthy. foul, abominable 
[or] loathsome" under contemporary com
munity standards. (Silva v. Muniejpal 
Court (1974) 40 CaJ.App.3d 733, 741, 115 
Cal.Rptr. 479, 484.) ' 

. This impressive Iisl of adjectives and 
phrases confers no clarity upon the terms 
" lewd" and IIdissolut.c" in section 647, subdi
vision (a). Indeed, " the very phrases and 
synonyms through which meaning is pur
portedly ascri bed serve to obscure rather 
than tc cla r ify those te rms." (State v. Kuc
ny(lowa 1974) 215 N .W.2d 215, 217 (holding 
the phrase Hopen and gross lewd ness" un
constitutionally vague).) To instruct the 
jury that a "lewd or dissolute" act is one 
which is morally . " loose," or "lawless ," or 
" fou'" piles addi tional uncertainty upon the 
already vague words of the statute. In 
short, vague statutory langUuge is not ren
dered more precise by defining it in te rms 
of synonyms of equal or greater uncertai n
ty. 

4. See a lso In re Smith (1972) 7 Cal.3d 3~2, 365, 
·102 CaLRptL 335, 497 P.2d 807 (construing the 
word " lewdly" in Pe n. Code, § 3 14): People v. 
LoilJnon (1958) 160 Cal.App.2d 41 2, 41 9, 325 
P.2d 54 1 (construing " lewd" in Pen.Code, 
§ 288); People v. Deibert (1 953) 117 Ca l.Apl>.2d 
410, 4 19,256 P.2d 355 (construing " lewd" and 
"dissolute" in former Weir. & Insl.Code, § 702). 

5, The earliest decision, In re McCue, supra, 7 
Cn l.A pp. 705, 700, 00 P. 110, Ill , de rlneu " lewd 
or dissolute" behavior as the "unl awful ind ul

I 

Only one California decision, Silva v. Mu
nicipal Court, supra, 40 Cal.App.3d 733, 115 
Cal.Rptr. 479, h"" attempted La refine the 
uncert.ain ty of the st.atu tcry Innguage. Re
lying on In TO Giannini, supra, 69 Cal.2d 
563, 72 Cal.Rptr. 655, 446 P.2d 535, in which 
we equated "lewd" and "dissolu te" wilh 
"obscene:' Silva otLcmplcd to uuupt. an 00-
scenity tes t to section 647, subdi vis ion (a). 
Section 647, subdivision (a ). Sjlva concluded, 
prohibits "that sort of sexua l conduct which 
is 'gross ly repugnant' and 'patently offen
sive' to 'generally accepted not.ions of what 
is appropriate' ,und decent according to 
statewide contemporary community stan
da rds." (40 Cal.App.3d 733, 741, 115 Cal. 
Rptr. 479, 484.) 

The test proposed by Silva, however, rests 
on a misundenLanding of our language in 
In rc Giannjni, and adds little cer tainty to 
the meaning of ooction 647, subdiv ision (u), 
As we explained e.arlier, Giannini defined 
ulewd or dissolu t..c" as obscene only in a 
context in which a presu mpt ively proteclA.'<l 
com munication was itse lf charged wilh be
ing a Iolewd or dissolute" nct (sec, nnte, at p. 
334 of 158 CaI.Rptr., a t p. -- of -
P,2d; we did not provide a defi nition appli
cable to all solicitations or conduct, which 
might fall withi n the ambit of section 647, 
sulxliv ision (n). The obscenity t.es t as devel
oped in Supreme Court decisions was not 
framed to measure noncommunicative con
duct; with no audience to be a roused pr u
riently or redeemed socially, a ll that is left 
of the test is i ts appeal to contemporary 
comm unity standards. That appeal is the 
vaguest part of the test (sec l Bloom v, Mu
nicipal Court (1976) 16 Ca l.3d 71, 89- 90, 127 
Cal. Rptr. 317, 545 P.2d 229 (Tobri ner, J., 
dis.», and, sla nd ing a lone, docs not prov ide 
u sufficient standard to judge the cri minali-

gence of lust. whether in public or pri vate ." 
Since the issue Is genera lly whether de fend
ant's behavior is "lawfu l, " the McCue defini 
tion Is circular. Another earlier deci sion. Peo
ple Y. Bayside Land Co., sup rll , 48 Ca l. App. 
257. 191 P. 994 , a red ligh t abateme nt act case , 
denned "lewdness" as " immora l or degenerate 
cond uct or con\'e rsation between persons of 
opposit e sexes , "(48 Cal.App. at p . 
260. 101 P. Rl p. 005.) 
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ty of conduct. I ndeed in Miller v. Califor
nia (1973) 413 U.S. 15, 93 S.Ct. 2007, 37 
L.Ed.2d 419, which establi.hed the current 
test of obscenity, the court insisted that. 
viable obscenity statute must spell out in 
specific terms the sexual conduct whose de
piction it proscribes. (413 U.S. at p. 24, 93 
S.Ct. 2607.) The test set out in Silva does 
not comply with this standard. 

Moreover, subsequent California <:iecisions 
have not consistently followed the lead of 
Silva. Although People v. Rodrigues, su
pra, 63 Cal.App.3d Supp. 1, 4, 133 Cal.Rptr. 
765, applied the Silva test generally to lewd 
and dissolute conduct, in People v. Williams 
(1976) 59 Cal.App.3d 225, 130 CaJ.Rptr. 460, 
the Court of Appeal held that Silva's test 
applies only when the conduct in question 
involved a theatricsl performance. People 
v. Deyhle, supra, 76 Cal.App.3d Supp. 1, 143 
Cal.Rptr. 186 agreed with Williams. 

Thus the California cases to date have 
produced neither a clear nor a consistent 
definition of the term "lewd or dissolute 
conduct" in section 647, subdivision (a). 
The deci.ions have also failed to adopt p0s

sible interpretations of the statute which 
would narrow its scope and in that manner 
increase its specificity. Refusing to confine 
the phrase ulewd or dissolute conduct" to 
sexual conduct, the courts have applied the 
term "dissolute" to sustain the conviction 
under former section 647, subdivision 5, of a 
defendant who was addicted to narcotics 
(People v. Jaurequi, supra, 142 Cal.App.2d 
555, 560, 298 P.2d 896), of a defendant who 
gave inflammatory speeches (B<.'" Edelman 
v. Cali/ornia, supra, 344 U.S. 867, 73 S.Ct. 
293,97 L.E;d. 387; id., at p. 365, 73 S.Ct. 293 

8. Decisions of other jurisdictions construing 
simlJar statutes offer Hltle help. Some simply 
add additional adjectives to our list. Otheu 
have held atalute5 with worcUng sim11ar to sec
lio n 647, subdivision (a) , unconstitutionally 
vague. (District of Columbia v. Wallers (D.C. 
Cl.App.1974) 319 A.2d 332 ("to commit any 

. lewd, obscene, or Indecent act" un
constitutionally vague); JeJlum v. Cupp (9th 
Clr. 1973) 475 F.2d 829 ('·ac t or sexual perversl· 
ty" unconsti tutionally· vague); Morgan v. City 
of Detroit, supra, 389 F.Supp. 922 ("to do any 

lewd immoral act" unconstitutionally 
vague); Balthazar v. S uperior Court. of Com. or 
Mass. (D.Mass.1977) 428 f .Supp. 425, affd. 

,~ C.1.Hpft.-8 

(Black, J ., dis.), and to suslain juvenile 
court jurisd iction over a minor who sold 
marijua na (III re Daniel R. (1969) 274 CuI. 
App.2d 749, 79 Cal.Rptr. 247, Z.50) on the 
ground that he was "in danger of leading a 
dissolute life." Courts also have rejecled 
invitations to limit the statute to public 
conduct (People v. Mesa, supr., 265 CuI. 
App.2d 746, 750-751, 71 Cal.Hptr. 594; Peo
ple v. Dudley, supra, 250 Cal.App.2d Supp. 
955, 957- 958, 58 Cal.Rptr. 557) or to conduct 
otherwise illegal (Sill's v. Municipal Cour~ 
supra, 40 CaI.App.3d 733, 115 Cal.Rptr. 479; 
In re Steinke (1969) 2 Cal.App.3d 569, 573, 
82 Cal.Rptr. 789). Thus the statute as con
strued by prior California decisions appears 
to reach any public conduct, or public solici
tation to public or private conduct, if that 
conduct might be deseribed as "lustful," 
"IOO8e in morals," udisgusting ," or by other 
epithetical adjectives.' 

We conclude that California decisions do 
not provide a specific content for the uncer
tain language of section 647, subdivision (a). 
Such vague statutory language, resulting in 
inadequate notice of the reach and limits of' 
the statutory proscription, poses a specially 
serious problem when the statute concerns 
spooch, for uncertainty concern ing il8 scope 
may then chill the exercise of protected 
First Amendment rights. (Seo Lewis v. 
City of New Orleans (1974) 415 U.S. 130, 
133-134, 94 S.Ct. 970, 39 L.Ed.2d 214 ; 
Gooding v. Wilson (1972) 405 U.S. 518, 521, 
92 S.Ct. 1103, 31 L.Ed.2d 408.) Section 647, 
subdivis ion (a) , we observe, does not pro-
scribe lewd, dissolute, or obscene sol ici ta
tions; it bans any public solicitation, how
ever discreet or diffident, of lewd or disso-

(1978) 23 Crim.L.Rptr. 2113 ("unnatural and 
lascivious" acts unconstitu tionally vague); 
State v. Kueny , supra, 215 N .W.2d 2 15 ('·open 
IUld gross lewdness" unconstitutionally vague). 
Finally, a rew courts have adopted narrow defi
nitions which supply specificity to their statute 
(see Riley v. United States (D.C.Ct.App.1972) 
298 A.2d 228 (" lewd purpose" defined as sod
omy); State v. Dorsey (1 974) 64 N.J . 428, 316 
A.2d 689 ("act of lewdness" means Indecent 
exposure or child molestation) , but any slmilar-. 
Iy limited construction of section 647, SUbdiVi - ) 
slon (a), would violate legislative intent and 
render thal statute superfluous. 
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lute conduct. Cases have extended that 
ban to solicitations seeking private, lawful, 
and consensual conduct. (People v. Mesa, 
supr., 265 CuI.App.2d 746, 71 Cul.Rptr . 594; 
People v. Dudley, supra, 250 Cnl.App.2d 
Supp. 955, 58 CaI.Rpt.r. 557.) 

But what private, consensual, la wful sex
ual acts are nonetheless lewd or dissolute, 
such tha t public solicitation of them is crim
inal? The answer of the prior cases--such 
acts as nre lustful . lascivious, unchaste, 
wanton, or loose in morals and conduct-is 
no answer at all. Some jurors would rind 
that acls of extramarital in tercourse fall 
within tha t definition; some would draw 
the line between intercourse and other sex
ual acls; others would distinguish between 
homosexual and helero.exual acts. Thus 
one could nol deteWline what netions are 
rendered criminal by reading the statule or 
even the decisions which interpret it. He 
must gauge t.he temper of the community. 
and predict at hi. peril the moral nnd sexu
al attitudCll of those who will he called to 
serve on the jury.7 

As we noted in In re Newbern, suprn, 53 
Cal.2d 786, 796, 3 Cal.Rptr. 364, 350 P.2d 

7. Recognizing the First Am endment problems 
wi th the solic itation provision in secti on 647 , 
subdivision (a) , cou.rts have upheld tha t provi· 
sion on the ground that such solicitations are 
necessarily obscene (Silva v. Municipal COUI1, 
supra, 40 Cal. App.3d 733, 737, 115 Cal. Rptr. 
479) or that they constitute "righti ng words ," 
words which may incit e an immediate breach 
of the peace (People v. Mesa , supra, 265 Cal. 
App.2d 746, 751 , 7 1 Ca l. Rptr. 59-1 ; People v. 
Dudley, supra, 250 Ca1.App.2d Supp. 955, 959, 
58 Cal.Rptr. 557). Neither thcory is adequate . 
It is possible-ill fact , common· place-to solic · 
it sexua l activity in language whi ch itself is not 
obscene. (See Willemsen, Sex and the School 
Teacher (l974) 14 Santa Cla ra. Law. 839, 859-
860.) Similarly, in lhe right context a.nd to an 
apparently receptive listener , a solicitation is 
unlikely to provoke a breach of the peace. 
(See City of Columbus v. Scot( ( 1975) 47 Ohio 
App.2d 287. 353 N.E.2d 858. 86!.) 

8. A perusal of those studies su&scsts both that 
the pollee selected techniques and loca tions of 
enforcement deliberately designed to detect n 
disproportionate number of male homosexua l 
offenders , and tha t they arres ted male homo· 
sexua ls ror conduct which, if committed by two 
women or by a he terosexual pair, did not result 
in a rrest. (See Project , The Consenting Adult 
Homosexua l and tile Law: An Empirical Study 

116, vague statutory language a lso creat.es 
the danger that police. prosecuLars, judges 
and juries will lack su fficie nt standards to 
reach t hei r decisions, thus open ing t he door 
to arbitrary or d iscriminatory e nforcement 
of t he law. The danger of discriminatory 
enforcement assumes particular importance 
in the contex t of the present C4\SC . Three 
stud ies of law enforcement in Los Angeles 
County indicate that the overw helming ma
jority of arrests for violation of Penal Code 
section 647, subdivision (a), involved male 
homosex uals.' People v. Rodrigues, supra, 
63 CaI.App.3d Supp. 1, 133 Cal.Rptr. 765, 
presents another s triking illustration of dis
criminatory enforcement of section 647, 
subdivision (a). Such uneven application of 
the law is l.he nuturnl conseque nce of n 
statu te which. as judicially construed meas
ured the criminality of conduct by commu
nily or even individual nolions of whal is 
d istasteful hehavior. 

Court decisions have struck down la ws as 
unconstitutionally vague which contained 
language s imilar to section 647, subdivision 
(a). In Perrine v. Municipa l Court (1971) 5 
Cal.3d 656, 97 Cal.Rptr. 320, 488 P .2d 648, 

of Enforcem ent and A dministration In Los An 
geles Coun ty ( 1966) 13 UCLA L.Rev. 643; Co· 
pilow & Coleman, Enrorceme nt of Section 
647(a) of the Cali fornia Penal Code b y the Los 
Angeles Police Department ( 1972); Toy, Up
date: Enrorcement of Sectio n 647(a) or th e 
Cali fornia Penal Code by the Los Angeles Po
lice Department (1974).) The 1972 nnd 1974 
studies were private ly printed. and ore attached 
as exhibits to the amicus curiae brief of the 
National Committ ee for Sexual Civil Uberties. 

The city attorney's brie r in response to the 
petition fo r wri t or prohibit ion s ta tes that si nce 
January of 1977 the city attorney's office has 
rollowed specific guideHnes In deciding whethe r 
to prosecute cases under section 647, subdivi 
sion (a) . llie guidelines indicate that solicita
tion seek.Jng priva te conduct will form the basis 
or a prosecution only if the soli cita tion Is offen
sive, or the person solicited is under 18. Al
th ough these guide lines represent a substnnthtl 
improvement In even·handed law enforcement 
when compnred to past practi ces , thei r very 
deta il a nd the extent to which they depart from 
judicial decisions construin g section 647, s ubdi 
vi sion (a). emphasizes the vast discretion 
granted the prosecutori a l authorities u nder the 
statute . 

we consider\.'{ 
ni a l of a book 
pc rmitt.cd " ~C 
busi nc!'ls Opt:1 

phnL,«! uncOl: 

Sanitn v. &)11 
CaI.App.3rl ~ 
In Gom . .n/c7. v 
50424SAW) a 
Welfa re Bmi 
which then :l 

j uve nile in dn 

lute, lewd or 

ness.' J"'inall : 
App.2d &-;5, 
Penal Code ~r 

cri mi nal to " , 
mil nny I\ef, ' 

cy" ; the C()UI 

RtntUt.c was c 

te rms so as U 

the pro~CCll tO. 

[4] Supl": 
s ions, we cone 

sian (a), as C' 

decis ions, dON 

dards of s p<.~' 

ever, docs n' 
judiciary ncal 
e nact ment.<; to 
that might 01 

vague." (k
Inc. v. City 0 

582, 598, 135 I 
Thus we have 
not he held 
reasonable ant 
give n to iw 
Liberties Un 
(1963) 59 Cal. 
708-09,379 i'. 
hie interpreta 
647, subdivisi< 

8. The dlstrkt 
remanded hy 
for reconsidC!' 
granting injut 
Jez (I 974} 4 
L.Ed.2d 276.) 
sion Is not r ~1 
but appear. l 
(I 973}. 



:dso creates 
.ors, judges 
tandards to 
ng the door 
~nforcemcnt 

criminatory 
importance 

ase. Three 
AS Angeles 
telming ma~ 

Penal Code 
rolved male 
gues, suprn, 
,'.Rptr. 765, 
a~ion of dis
\Cction 647, 
)plication of 
\uence of a 
trued meas
by commu

I of whal is 

ow s as 

h contained 
, subdivision 
)urt (1971) 5 
88 P.2d 648, 

on in Los An
Rev. 643; Co· 
It of Section 
>de by the Los 
72); Toy, Up· 
647(a) of the 
s Angeles Po-
972 and 1974 
d are attached 
re brief of the 
: ivil Uberties. 

·sponse to the 
ales that since 
ey's office has 
ciding whether 
'1 647, subdivi
e that solicits
form the basis 
lation is offen
under 18. Al
It a substantial 
w enforcement 
;es, their very 
ey depart from 
Jon 647. subdi-
'ast relion 
;ties er the 

PRYOR v. MUNIC IPAL COURT FOR WS ANGELES 
Cite U, Sup .. 158 CaLRptr. SSO 

339 

we considered an ordinance manuat ing de
nial of a bookseller's Iiccnse to one who had 
permitted "acts oC sexual misconduct" in his 
business operations; we held the quoted 
phrase unconstitutionally vague. (Accord, 

, $anita v. Board of Policc Comnrs. (1972) 27 
CaI.App.3d 993, 997- 998, 104 Cal. Rptr. 380.) 
In Gonzalez v. Mailli.rd (N.D.CaI.1971) (No. 
50424SA W) a three-judge federal court held 
Welfare and Institutions Code section 601, 
which thcn authorized a wardship over a 
juvenile in danger of leading 'Ian idle, disso
lute, lewd or immoral life," void for vague
ne .. ' Finally, In ro Davis, -,upm, 242 Cal. 
App.2d 645, 51 Cal. Rptr. 702, invalidated 
Penal Code section 650',.. which declared it 
criminal to "wilfully and wrongfully" com
mit any act "which outrages public decen
cy"; the Court of Appeal observed that the 
stat ute was drafted in deliberately vague 
terms so as to grant excessive discretion to 
the prosecutor and the jury" 

[4) Supported by the foregoing deci
sions, we conclude that section 647, subdivi
sion (a), as construed by prior California 
decisions, does not meet constitutional stan
dards of specificity. That conclusion, how
ever, does not dispose of this casc. The 
judiciary bears an obligation to "construe 
enactments to give specific oontent to terms 
that might otherwise be unconstitutionally 
vague." (Associated Home Builders etc., 
Inc v. City of Livermore (1976) 18 Cal.3d 
582, 598, 1M Cal.Rptr. 41, 50, 557 P.2d 473.) 
Thus we have declared that "A statute will 
not be held void for uncertainty if a ny 
reasonable and practical construction can be 
given to its language." (American Civil 
Liberties Union v. Board of Education 
(1963) 59 CaI.2d 203, 218, 28 Cal. Rptr. 700, 
708-00, 379 P.2d 4.) If by fair and reasona
ble interpretation we can conStrue section 
647, subdivision (a), to sustain its validity, 

9. The district court decision wu vacated and 
remanded by the United States Supreme Court 
for reconsideration of the appropriateness of 
granting injunctive relief. (Mailliard v. Gonza
lez (1974) 416 U.S. 918. 94 S.C!. 1915, 40 
LEd.2d 276. ) The federal district court deci· 
sion is not reported in the Federal Supplement, 
but appears In full In 1 Pepperdine L.Rev. 12 
(1973). 

we must adopt such in Lcrpre t.ution (sec 
Bruton v. Municipal Court (1973) 10 Cal.3d 
138, 145, 109 Cal.Rptr. 897, 514 P.2d 697; 
San Francisco Un ified School Distric t v. 
Johnson (1971) 3 Cal.3d 937, 948, 92 Cal. 
Rptr. 309, 479 P.2d 669), even if that course 
requires us to depart (rom prior precedent 
which fastened an unconstitutionally broad 
int.crpretation! on the statute. \Ve believe 
that such a construction can be derived 
from analysis of the role of section 647, 
subdivision (a), in the st ructure of the Cali
forn ia penal law. 

[5) We begin with the portion of the 
statute proscribing "solicitation" or lewd or 
dissolute conduct. The term "solicitation" 
itself is not unconstitutionally vague. (Peo
ple v. Superior Court [Hart way] (1977) 19 
Cal.3d 388, 346, 138 Cal.Rptr. 66, 562 P.2d 
1315.) Instead our difficulties slem from 
the decisions in People v. JWesa, supra, 265 
CaI.App.2d 746, 71 Cal.Rptr. 594 a nd People 
v. Dudley, supra, 250 CaI.App.2d Supp. 955, 
58 Cal.Rptr. 557, holding that public solici
tation of private conduct ralls within the 
statutory compass. Mes. a nd Dudley, how
ever, were decided at a time when many 
forms of private consensusl sex ual acts 
were illegal. With the enactment of the 
Brown Act (Stats.1975, chs. 71 and 877), 
however, most such nets are no longer with
in the purview of the criminal law. Thus, 
8J! the Los Angeles Ci ty Attorney states in 
a brief !iled in this case, we conclude that 
Mesa and Dudley arc inconsistent with the 
protection of private conduct afforded by 
the Brown Act and are no longer viable; 
we believe section 647 subdivision (a), must 
be limited to the solicitation of criminal 
sexual conduct. (See Silva v. Municipal 
Court, supra, <W CaI.App.3d 738, 742, 115 
Cal.Rptr. 479 (Sims, J., conc.).) More spe
cifically, we hold that this seclion prohibits 

The legislature amended Welfare and Insti
tutions Code section GO I In 1974 to remove the 
language found vague by the district court deci
sion. 

10. Decisions of other jurisdictions holding stat4 

utea aimJla.r to aecUon 647. subdivision (a), un
constitutionally value are cited In footnote 6 
page 337 of 158 Cal.Rptr., page -- of -
P.2d, .nte. 
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only solicitations which propose the commis~ 

sian of conduct itself banned by section 647, 
subdivision (u), that is, lewd or dissolute 
conduct whicl; occurs in 8 public place, l\ 

place open ~o the public, or a place exposed 
to pubiic view. 

[6] By so limit ing the reach of the stat
ute, we avoid two substantial constitu tional 
problems. First, we need not attempt the 
probably impossible (a..k of defining with 
constitutional specificity which form s of 
private lawful conduct, protected hy the 
Brown Act, are lewd or dissolu te conduct, 
t he solicita tion of which is I'roscrilJcd by 
th is statute. Second, we avoid the First 
Amendment issues which, as we noted earli
er, a t lend a statule which prohibits solicita
tion of lawful acts. (Sec ante at Pl'. 337, 338 
of 158 Ca1.Rl't r., at p. -- of - P.2d.) A 
stat ulC which by judicia l cons truction pro
hibits only the solicitalion of crimina l acLs 
docs not abridge freedom of speech. (See 
Si/va v. Mun icipal Court, supra, 40 Cal. 
App.3d 733. 737- 738, 115 Ca1.Rptr. 479; cf. 
Dennis v. United States (1951) 341 U.S. 494, 
504-508,71 S.Ct. 857. 95 L.Ed. 1137; Goldin 
v. Public Utilities Comm. (1979) 23 Ca1.3d 
638 at PI'. 654-657, 153 CaI.Rptr. 802, 529 
P.2d 289.) 1\ 

Turning to the portion of the s ta tute 
banning "lewd or dissolute conduct," we 
hold that the terms ulcwd" and "di!i30lule" 
are synonymous (sec People v. Williams, / 
supra, 59 Cal.App.3d 225, 229, 130 Ca1.Rptr. 
460; People v. Bubb. suprn, 103 Cal.App.2d 
326, 330, 229 P.2d 843) and re fer te sexually 
motivated conduct (see In ro Birch (1973) 10 
Ca1.3d 314, 318-319, fn . 4, no Ca1.Rptr. 212, 
515 P.2d 12; Silva v. Municipal Court, su
pra, 40 Cal.App.3d 733, 739, 115 Ca1.Rpt r. 
479; People v. Swearington (1977) 71 Cal. 
App.3d 935, 944, 140 Ca1.Rptr. 5) . . We rec
ognize that in People v. Jaurequi, sUJ)ru. 142 
CaI.App.2d 555. 298 1'.2d 896, the Court of 
Appeal held tha t a narcotics addict was a 

11. Under this construction, the statute does not 
p rohi bit offensive publ ic solici tatio ns pro l')()sing 
private lawful acts . Some such solicitations 
could be punished under Penal Code sect ion 
415, subdivis ion (3), w hich prohibits the use of 
"offensive words in a public place which are 
inhe rently like ly to provoke an immediate vio-

"dissolu te person," and that the Assembly 
Commiltee Report. rccommendin~ enl.lct
ment of section 647, subdivision (a), cit(.'{t 
Jaurequi with approva l. Against that indi
cia of legislati ve intent, however, we rn u~ t 

weigh the legislative determina tion that all , 
persons convict.ed oC violating sec tion 647, 
subdivision (a), must registe r as sex offend
ers. (Pon.Code, § 290.) it is inconceivable 
that the Legislature inte nded that narcotic~ 
addicts, or other persons w ho, in JllU rcqU;'S 
language, engage in lI ullushumc{t, luwlc~s . 

[or] abandoned" behav ior of a nonscxual 
chW'Bcter should so register. Whatever the 
sit uution in 1955 when J lIU ('CI/U; wns decid
ed. it. is apparent that section 647, subdivi
sion (a), docs not presently serve the func
tion of controlling nonsexual conducL The 
next s tep in constructing a const.itutionally 
sp<.-cific in te rpretation of sec t ion 647, sulxli
vision (K), thus is to narruw its reach lu 
sexually motivated conduct. 

The final step is to define specifically the 
se xually motivated conduct proscribed by 
t.he section. (Cf. MjlJcr v. C:llifornin, SUjJrtl, 

413 U.S. 15. 24- 26, 93 S.Ct. 2007, 37 L.Ed .2d 
419.) We proceed by deriving the funct ion 
of this sect ion in the penal statutes pe rtain
ing to sexual conduct. Section 647, subdivi
sion (a), unlike statutes which ban sexual 
assault or cxploit.a.tion of minors, is limited 
to conducL in public vie w. Thl.! st.a tute th us 
serves the primary purpose of protecting 
onlookers who might be offended by the 
proscribed conduct. 

Two other statu tes par t inlly scr ve that 
aumo purpose. Pena l Code section 314, sub
division I , prohibils indece nt ex posure "in 
any public place, or in any place where 
there are present other pe rsons to be of
fended or annoyed thereby 
Sect ion 311.6 prohibits "obscene live con
duct. to or before an assembly or a udience 

in any public place or in any place 
exposed to public view, or in any place ollen 

lent reaction." It is questionable whe the r the 
stale could constilulionally punish nonobscene 
solicit ati ons of la".;(ul acts which nrc not Inher· 
ently likely to provoke a breach of the peace. 
(Cf. Cohen v. Californ ia (1971) 403 U.S . 15 , 20. 
91 S.Cl. 1780.29 L.Ed.2d 284.) 
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Lo the public or to a scgmenl lhc rcof. " 
Neither stutute, however, is <lir ·cted a t sex
ual conduct, as dist inguished from indecent 
exposure , when such cond uct is not inlcnd
cd 1.0 arouse the prurient interest of an 
audience. Seclion f>47, sulxli visio n (a), we 
believe, serves the function of f illing this 
gap in the penal law. 

Clearly, the statute cannot he construed 
~o ban all sexually motivated public con
duct, for such a sweeping prohibition would 
encompass much innocent anti nonoffcnsivc 
behavior. A constitutionally specific defi ni
lion must be limi ted lo conduct of n type 
likely to orfend. Although the varieties of 
sexual expression arc almost infini t.c, virtu
ally a ll such offensive conduct will involve 
the touching of the genitals, buttocks, or 
female breast, for "purposes of sexual 
arousal, gratification, or affront." The 
quoted phrase, taken from In re Smith, 
s upra, 7 Cal.3d 362, 3im, 102 Cal. Rptr. 335, 
338, 497 P.2d 807, 810, serve. not only to 
define the reach of the law but /llso to add /l 
requirement of specific intent, a featu re 
which has often scrved to avert u determi
nation that a statute is unconstitutionally 
vague. (Sec, c. g., Til rc Greg/cr, supra, 56 
Cal.2d 308, 14 Cal.Rptr. 289, 363 P.2d 905.) 

Finally, in Tn re Steinke, suprB, 2 Cal. 
App.3d 569, 576, 82 Cal.Rptr. 789, 795, the 
court stated that "the gist of the offense 
proscribed in [Penal Code section 647] sub
division (~) ... is the presence or 
possibility of the presence of some one to be 

12. In re Steinke, supra, which involved sexual 
acts in a closed room in a massage parlor. 
suggested that a closed room made avail able to 
differem members of the public at successive 
Intervals was a place "open to the public" un
der section 647, subdivision (a). (See 2 Cal. 
App.3d a t p. 576, 82 Cal.Rptr. 789; People v. 
FreemaJl (1977) 66 CaJ.App.3d 424. 428-429. 
136 Cal.Rptr. 76.) We do no t endorse that 
interpretation, w hich would rende r a fully en· 
closed toilet booth (c!. Bielicki v. Superior 
Court (19G2 ) 57 Ca l.2d 602. 21 Cal.Rptr. 552, 
37 1 P.2d 288) , a hotel room (d. SConer v. Cali
fornia ( 1964) 376 U.S. 483, 84 S.CL 889, I I 
LEd.2d 856), or even an apartment a place 
"open to the public" under th is section. 

13. Prior decisions construing section 647, sub
divlalon (a) lind iu predeceuor slatut e hnve, as 
thi s oplnJon explains, Interpreted the sta tutory 
languace so broadly 3!: to rende r the statute 

offended by the conduct." We ag-ree; even 
if conduct occurs in n location that is techni
cally a public place, a place open to the 
puiJlic, or one ex posed to puhlic vicw, the 
state has little interest in prohibiting that 
conduct if there nrc no pcrson~ prc:icnt who 
mny be offended. 12 The scope of sect ion 
647, suLxJivision (a), should be limited ac
cordingly. 

[7, 8) For the foregoing reasons, we ar
rive at the followi ng construction of sect ion 
647, subdivision (a): The terms "lewd" and 

"dissolute" in this section are sy nonymous, 
anti refer to conduct which in volves the 
touching of the genitals, buttocks, or female 
breast for the purpose of sex ual arousal, 
gratifica tion, annoyance or offense, if the 
actor knows or should know of the presence 
of persons who . may be offended by his 
conduct. The statute prohibits such con
duct only if it occurs in nny public plnce or 
in any place open t.o the public or exposed 
to pu ulic view; it further proh iiJiW! the sn
licitation of such conduct t.o be performed 
ill any publ ic pluce or in any place open to 
the public or exposed to public view.u 

[9] Under the construction we have es
t.nblishcu in this opinion, section 647, subdi
vision (n), prohibits only the solicitation or 
commission of a sexual touching, done with 
specific intent when persons may be offend
ed by the act. It docs not impose vague 
and far-reaching standards under which the 

vulnerable to the charge of unconstitutional 
vagueness. Accordingly language in the rol · 
lowing decisions inconsistent with th e present 
opinion Is disapproved: P('ople v. Freeman. su
pra, 66 Cal.App.3d 424 , 136 Ca1.Rptr. 76; Peo· 
pie v. Williams. supra, 59 CalApp.3d 225. 130 
Cal.Rptr. 460; Silva v. Municipa l Court, supra. 
40 Cal.App.3d 733, 11 5 Cal.Rptr. 479; In re 
Steinke. supra, 2 CaI.App.3.d 569. 82 Cal.Rptr. 
789; People v. Mesa, supra, 265 Cnl.App.2d 
746, 7 \ Ca l.Rptr. 594; People v. Jaurequi. su
pra, 142 Cal.App.2d 555, 298 P.2d 896; Pt..'Op le 
v. 8abb, supra, 103 Ca l. App.2d 326. 229 P.2d 
843; In re McCue, supra , 7 Cal.App. 765, 9G P. 
110; People v. Deyhle. supra, 76 Cal.App.3d 
Supp. t. 143 Cal.Rptr. 135; People v. Ro· 
clrigu(!$, supra, 63 Cal.App.3d Supp. I, 133 Ca l. 
Rplr. 765; People v. Dudley, supra, 250 Cal. 
App .2d Supp. Y5S, 58 CIlI.Rplr. 657. 
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criminality of an act depends upon the mor
al views of the judge or jury, does not. 
prohibit sol icitation of lawful acta, and does 
not invite discriminat.ory enforcement. We 
arc confident that the statute, as so con
strued, is not unconstitut.ionally vague. 

In addi tion to the charge of vagueness, 
defendant a t tacks t lie constitu tionality of 
section 647, subdivision (a), on other 
grounds: he contends that the statute 
abridges hiB f reedom of speech and aasocia
tion, invades his rig ht to privacy. a nd de nies 
him the equal protection of t he laws. 
Those contentions rest upon the vague and 
sweeping interpretation which pa.st deci
s ions have give n th is section, and upon the 
manner in which courts and law enforce
ment officials, acting pursuant to such deci
sions, have enforced the, statute. Nothing 
in defendsnt'. argument suggests that the 
statute as construed in t his present opinion 
invades constitutionally protected righta." 

[10) In determining whether to give ret
roactive effect to our holding in this case, 
we look to three consideration.: "(a) the 
purpose to be served by the new standards, 
(b) t he extent of reliance by law e nforce
ment authorities on the old standards, and 
(e) the effect on the administration of jus
tice of retroactive application of the new 
standards." (Stovall v. Denno (1967) 388 
U.S. 293, 297, 87 S.Ct. 1967, 1970, 18 L.Ed.2d 
1199; People v. Hitch (1974) 12 Cal.3d 641, 
654, 117 Cal.Rptr. 9, 527 P .2d 361.) We 
have also s18ted that "the factors of re
liance and burden on t he administrat ion of 
justice are of significant relevance only 
when the question of retroactivity is a close 
one after the purpose of the new rule is 
considered." . (In re Johnson (1970) 3 CaI.3d 

14. Defendant's attack on th e constitutionality 
of Penal Code secUon 290, the sex registration 
law, is premature; he hns not yet ~en convict
ed and is not presenlly subject to registration. 

15. In view of the narrowing construction given 
to the s tatute by this opinion. we do not be lieve 
that defendant can properly maintain that he 
was not on notice that conduct which violates 
the statute as construed herein was subject to 
criminal sanction. Although we have held that 
section 647. s ubdivision (a). as interpreted In 
prior judicial authorities, was not sufficiently 
clear or spedflc to pan constitutional mUlter" 

4()4, 410, 90 Cal.Rptr. 569, 572, 475 P.2d 641 , 
844; People v. KlUlnehe (1977) 19 Cnl.3d I, 
10, IS6 CaI. Rplr. 409, 559 P.2d 1028.) 

[11, 12) The purpose unde rlying our 
adoption of a new construction of Penal 
Code section 647. subJivision (a), is not to 
deter improper police action (compare In re 
Lopez (1965) 62 Cnl.2d 368, 377- 379, ·12 Cnl. 
Rptr. 188, 398 P.2d 380), but to est..,blish a 
specific, constitutionally defi nite test of 
what conduct does or does not violate t hat 
section. That purpose implicates questions 
or guilt and innocence, for conduct which a 
trier of fact might have found cri minal 
under t he older vague de finition may clea r

'Iy fall beyond the scope of the statute as 
construed in the presen t case. uGive n this 
critical purpose, neither judicinl reliance on 
previous appellate endorsements of [the pri
or otatutory construction) nor any effects 
on the adm inistration of j ustice require u. 
to deny the benefits of this rule to cases 
now pending on appeal." (People v. Gailler 
(1977) 19 Cal.3d 835, 853, 139 Cal.Rplr. 861, 
871, 566 P.2d 997, 1007.) A defendant 
whose conviction is now fina l, however, will 
be entitled to relief by writ of habeas cor
pus only if there is no material dispute as to 
the facts relating to his conviction a nd if it 
appears that the statu te as construed in this 
opinion did not prohibit his conduct. (Poo
pie v. Mutch (1971) 4 Cal.3d 389, 396, 93 
CaJ.Rplr. 721, 482 P.2d 633, and cases there 
cited.) 

(13) Since section 647, subdivision (a), i. 
constitutional ns construed, defendant is not 
e ntitled to a writ of prohibition to bar his 
trial on the charge of violating that provi
sion.1I Accordingly, the alternative writ of 
prohibition is discharged and the petition 

we beU(!Ve that it wu clear under those author
itiel that conduct pro5Cribed by the statute as 
now interpreted would be criminal. According
ly, deCendants who committed such " hardcore" 
conduct cannot claim a denia.l or due process in 
having their conduct judged under the present, 
narrowly construed provisions oC the statute. 
(See, e. g., Screws v. United States (1945) 325 
U.S. 01, 65 S.C!. 1031, 89 L.Ed. 149!!: s .. 
generally Amlterdam. The Void for Vagueness 
Doctrine In the Supreme Court (1960) 109 
U.Pa.LRev. 67, 85-88.) 
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for a peremptory writ is denied. Because 
defendant Pryor by this proceeding secured 
a favorable in terprcl.ntion of seclion 647, 
sulxl ivis ion (a), he shull recover costs in the 
matter. 

BIRD, C. J., and MOSK and NEWMAN, 
JJ., concur. 

RICHARDSON and MANUEL, JJ., con
cur in the judgment. 

CLARK, Justice, concurring and dissent
ing. 

I concur only in discharging the alterna
tive writ of prohibition and in denying the 
petition for peremptory wri t, and speci fical
ly dissent from giving retroactive effect to 
the majority's holding. 

Retroactive application of the narrow 
construction of Penal Code section 647, sub
division (a), .announced today provides a 
windfall to defendants validly convicted un
der the statute. The injustice of so apply
ing today's decis ion may be illustrated by 
the following example. Prior to the enact.
ment of the Brown Act (Stats. 1975, chs. 71 
and 877), one man solicits another, publicly, 
to commit sodomy, the act to be performed 
privately. and is convicted of violating sec
tion 647, subdivision (a). At that time the 
Legislature unquestionably intended such 
solicitation to be punishable under the stat
ute. Then, as now, legis lative prohibition 
of such conducl was constitutional. (See 
Doe v. Common wealth's Attorney fOl' City 
of Richmond (1976) 425 U.S. 901, 96 ~.Ct. 

1489, 47 L.Ed.2<l 751, affirming 403 F.Supp. 
1199.) Nevertheless, the criminal would be 
entitled to "rel ief" under today's holding. 

The majority create a remedy for which 
there is no wrong. 

o i ~"':-:''''U.:::B''''-=SY'''''''( .'' 
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The PEOPLE, P laintiff and Respondent, 

v. 

George Wayne PEN DLETON, n, 
Defendant and Appellant. 

In re George Wayne PENDLETON, n 
on Habeas Corpus. 

Cr. 20765. 

Supreme Court of California, 
In Bank. 

Sept. 14, 1979. 

Defendant was conv icted in the Superi
or Court , San Luis Obispo County, Wickson 
R. Wool pert, J ., of firs t-<legree burglary, 
kidnapping and rape, and he appealed, The 
Court of Appeal consolidated his appeal 
with his habeas corpus petition, and the 
Supreme Court, Clark, J., held that : (I) 
alleged prior offenses were suffic iently sim
ilar to the charged offense to render the 
prior offenses admissible on the issue of 
defendant's intent; (2) the jury was proper
ly permitted to consider ev idence concern
ing the alleged prior offenses in testing the 
victim's credibility; (3) in absence of any 
claim ~r showing of actual prejudice. error 
which arose from fact that defendant's re
tained trial counsel was n partner in a law 
firm which acted as city attorney for anoth
er community was harmle"",, (4) defendant 
was not entitled to an instruction on unau
thorized en try as a lesser included offense 
of burglary; and (5) a n order of (\ Court of 
Appeal dismissing a habeas corpus petition 
becomes final as to lhat court im mediately 
after filing when an order to show cause 
has not issued. 

AIfirmed. 

Bird, C. J ., dissented and fi led state
ment. 
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Where alleged prior offenses nnd rape 

for which defenda nt wa.'\ on trial were simi
l iar in that each incident involved an unau

thori7..ed entry of victim 's res idence during 


