
I 

2. Cal.3d ~ 16 IN RE ANDERS 661 
Clh! lUi . Sup., 1$8 C.1.Rp lr. 66 1 

:;99 P.2d 1364 
25 Cal.3d "14 

.J!n r. Thad C. A N D t,;ns on 
Ha.hCltH CorpuH. 

Cr. 20198. 

Supre me Court of Cali fornia, 
In Bank. 

Oct. 4, 1979. 

Defendant on application for writ of 
habeas corpus objected to alleged illegal 
search. The Supreme Court, Tobrincr, J., 
held t hat : (1) conLenlion Lhat officer's ou. 
servation on basis of which prosecution was 
brought constituted illegal search was not 
cognizable on habeas corpus , but (2) de fe nd· 
ant whose conviction for solicitation to en~ 

gage in or engaging in IC \Ild or dissolu te 
conduc t in public place was final was enti
tled to rev iew by writ of habeas corpus, but 
for in adequacy of record, under a pre\' ious 
ret roactivc decision which adopted it narrow 
and specif ic construction of the statutc, and 
rnther tha n referring maLLe r to rdcrcc for 
further evidence, the rece ipt and cvaluatio n 
of !'I uch e\' idence was deemed a matte r to l>c 
more con ve nient ly handled oy the tria l 
court. 

Order to show cau se discharged and 
pet ition for writ of habeas corpus denied 
wi thout prejudice. 

Clark, J., dissented and filed opi nion. 

1. Hab.a. Corpus = 25,1(2) 

ConlC' ntion that ofri t:cr's ()h~crval.iO Il on 
basis of wh ich prosecu t ion was broug ht con
sti tuted illegal sea rch was not cognizaole on 
habeas corpu s. 

2, Ha b ••• CorpuH = 112 

Defendant whose co nvictio n for :iolic i
tnt ion to e llJ.:'lIJ.:'C in or e n):!"ilgi ll ~ in lewd or 
dissolute conduct in public place was final 
Was entitled to review oy writ of habeas 
corpus, hu t for innclequncy of record, under 
previous retroactive decision wh ich adopted 
Hurru\\" nnd srw(' ific ('o n ~ trllctinll uf s tatute , 
and rather than referri ng ma t ter to refe ree 
for further cvide nce, thc receipt and evalu
a tion of such e\'idcnce was deemed to be 

matter mOfe cO ll venient ly handled by trial 
court and thus appropriate disposition was 
lo deny a ppl icat ion, withuut prejudice . 
West's Ann.Pen.Code , § 647(a). 

Robert D. Car1)Cnter, Los Angeles, under 
appointment. by the Supreme Court, for pe
t itioner. 

Gordon & Haller, Albe rL L. Gordon, Ray 
A. l'Ia Ll er, Los Angeles, Margaret C. Cros
by, Alan L. Schlosser, Ami lai Schwartz, San 
Francisco, J ill J akes, F red Okrand, Mark 
Rosenbaum , Terry Smcrling, Los Angeles, 
Donald C. Knutson, J erel McCrary a nd 
Donald M. Solomon, San Francisco, as amici 
curiae on behalf of petitioner. 

Bu rt Pines , Cily Atty., Ward G. McCon· 
neil , Asst. CiLy ALty., and Mark L. Brow n, 
Deputy CiLy Ally., for respo nde nt. 

Evcllc J . Youngcr, Atty. Gen., J ack R. 
Win kler , Chief AssL. A LLy, Gen., S. Clark 
Moore, Ass t. Ally. Gen., Shunji Asari and 
John A. Saun:nman, De puty Atty~. Gen., U!i 

am ici curiae on behalf of respondent. 

-LfOBR INER, Jus tice. L IS 
Petitioner Anders brings habeas corpus t.o 

challenge his conviction and punishment. for 
a violation of Penal Code sect ion 647, subd i
vision (a), which provides tha t every person 
"Who solici ts anyone to engage in or who 
engages in lewd or dissolute conduct in uny 
public place or any place open to the public 
or exposed to public vicw" is gui lty of disor
de rly cunduct. The conviction rests on the 
tes ti mony of a pol ice offi ce r tha t he ob
se rved petitioner masturLating in a closed 
pay toile t ~ lall in a bus station res troom. 
The door to the toilet stall was solid , except 
for two 12- by IS-i nch wire mesh grates ; 
the of ricer looked through the upper grate 
to uose r\'e lX! t itioru:r 's c.:ollll uclo 

111 Peti tio nc r primarily a rgucs that the 
ofriccr'!,\ ohse rvation const ituted nn illegal 
' "nreh. (S"" lirit! v, Superior Court (1962) 
fiB Cn1.2c1 469, 24 Cnl.Rptr . 849, 374 P .2c1 
817; Bielick i v. Superior Court (1962) 57 
Cul.2<1 002, 21 Cal.Rpt r. 552, 371 r .2<1 288.) 
That contention i!; nol cognizable on habeas 
corpus. (1/1 rc Sterling (1965) 63 Cal.2d 486, 
47 Cal.Rptr. 205, 407 P.2d 5.) 
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[2) Petitione r muy, however, Ix> e nti t led 
to re lief under our recent decis ion in Pryor 
v. Municipul Court, 25 Cal.3d 238, 158 Cal. 
Rptr. 330, 599 P .2d 636. I n that case we 
adopted a narrow and speci fic construct ion 
of Penal Code section &17, subdivision (a) , in 
order to overcome charges that the sec Lion 
as written and previously construed was 
unconstitutionally vague. We construed 
the statute "to prohibit only the solicitation 
or commission of conduct in n puhlic place 
or one OlJCll to the J)ublic or exposed Lo 
public view, which involves the touching of 
the genitals, buttocks. or female breast, for 
purposes of sexu al arousa l, g ratification, 
annoyance or offe nse, by R person who 
knows or shou ld know of the presence of 
I>crsons who may I.K: offended hy the con~ 
duct." (I" 333 of 158 CaI.Rptr., p. 639 of 
599 P.2d.) 

With respect to the rctroadivily (If our 
decision, we st.ated lhat. a defe ndant whose 
conviction i:i fin a l, such a :-J peti t iune r in the 
instant case, wou ld be en tilled t.o relief by 
writ of habeas corpus " if there is no mate ri
al dispute as t.o the facts re lating to his 
conviction and if it appears that the statute 
as construed in t his opinion [Pryor v. Mu
nicipal Court) did not prohibit his cond uct." 
(1'.342 of 158 CaI.RpLr., p. 648 of 599 P.2d·l 

The record in the present proceedings 
was compiled before the fili ng of our deci
sion in Pryor v. Municiplil Court, tj upra. (p. 
330 of 158 CaI.RpLr., p. 636 of 599 P.2e1.) It 

J!.11 does not.J.1ouch upon questions crucia l t.o 
the application of t he statute as cons t rued 
in Pryor to t he instant conviction, in part ic
ular, the queslion whether petitione r knew 
or should have known of the presence of 
persons who may be offended by his act. 
We there fore cannol grant petitione r the 
requested re lief on the basis of the present 
record. 

Having issued an order to show causc, we 
could refer this matter to a refe ree for the 
tuking of furth er evidence in light of our 
decision in Pryor v. Municiplil Court, suprn. 
We believe, however, that the receipt and 
eval uation of such evidence is u matter 
more conven iently handled by a trial court.. 
Accordingly, we conclude that the proper 
dispos ition of this case is to deny Anders' 

app lication but without prejudice to his 
rig ht to seek rel ief by writ of habeas corpus 
in a proper court be low. 

The ortle r to !-thow cnu~ is di !-tcha rgcd and 
the pet ition for writ of habeas corpus is 
de nied wi thout prej udice. 

BIRD, C. J., and MOSK, RI CHARDSON , 
MANUEL and NEWMAN , JJ ., concu r. 

CLA RK. Jus tice. di :-tsc nting. 

In Pryor v. Municipal Court, a n te, I di s
scntcti from g iving ret roacti ve effect to the 
narrow construction of Pe nal Cocle section ' 
647, sulxlivis ion (a) , on the ground a wiml
fall will result to de fe nda nts- such IL'i pet i
t ioner-validly conv icted under the statute. 
We should di ~charg'e the orde!' to ~h ow 

CRU!'OC und rlt:n)' the pc tition for wri t of 
habeas corpus with prejudice. 
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,..LMart in Dale EDWARDS, Plain tiff 
and Appellant, 

v. 

R. Spe ncer STEELE, 1\8 Zoning Adm inis
truto r, e tc .. ct I.d .• Defendants 

and Respondents. 

S.F. 24034. 

Supre me Cou rt of California. 

Oct. 4, 1979. 

Ownel' o f re!i ide nt.inl prope rty who hud 
applied for zoning varia nce appea led from 
summa ry judgment entered by the Trial 
COllrt, City nncl County of San F rnnciRco, 
Ira A. Brown, Jr., in the owne r's mandate 
aeLion Lo co mpel cOlllpliance with Ileci~ ion 

of bourd of permit npl'w~nl s granting the 
owner variullce perm it.. The Suprcme 
Cou rL , Richardson, J ., held that probable 
inte nt underlying city ordinance requiring 
board of permit appeals to fix time and 
place of hearing on appeal so that the hcnr· 

d ...... 


