
J 
I 

" Q 

-

CA LIFORNIA LECISLATURE-I975-76 REG ULAR SESSIO N 

ASSEMBLY BILL No. 633 

Introduced by Assemblyman Foran 

January 30, 1975 

REFERRED TO COMMITTEE ON LABOR RELATIONS 

An act to amend Sections 1411, 1412, 1413, 1419, 1419.7, 1420, 
and 1432 of the Labor Code, relating to fair employment 
practices. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 633, as introduced, Foran (Labor R ). Discrimination 
in employment. 

The existing law provides that it is against public policy, and 
an unlawful employment practice, for an employer, labor or­
ganization, or any person, to discriminate in employment be­
cause of the race, religious creed, color, national origin, 
ancestry, physical handicap or sex of any person. 

This bill would, in addition, provide that it is against public 
policy, and an unlawful employment practice, for any em­
ployer, labor organization, or any person to discriminate in 
employment because of the sexual orientation, as defined, of 
any person. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

The people of the State of CalIfornia do enact as follows: 

1 SECTION 1. Section 1411 of the Labor Code is 
2 amended to read: 
3 1411 . It is hereby declared as the public policy of this 

2 633 20 34 
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by George Mendenhall ' P 

SACRAMENTO. CA-The Calirorn ia As· 
sembly 's Labor Committee passed Assem· 
blyman j ohn Foran's gay employment 
rights bill (AB·633) Apr. 7 by a 6 to 2 vote. 
The b ill . which would extend Fair Employ­
ment Practice Commission concerns to in­
clude " sexual orientation:" must now be 
cleared by Foran 's Ways and Means Com­
mittee. where it seems assured of passage. 

The Fora n (D-San Francisco) bill passed 
after a 45-minute hea ring punctuated by 
the Assembly's Speaker, Leo McCarthy. 
who dramatically rushed committee mem­
ber Louis Pa pan (D-Daly City) to the hear­
ing from another meeting for his a ffirm ative 
vote. 

The six " do pass" votes were a ll Demo­
cratic: Committee Cha irman Jack Fenton 
(Montebello). Howard Berm an (Sherman 
Oaks). Richard Alatorre (Los Angeles). Ken 
Meade (Oakland), Alrred Siegler (Santa 
Rosa) and Pa pan. 

Expec ted "no" votes were registered from 
John Briggs (R-Fullerton) and Mike Anto­
novich (D-G lendale). Absent from vot ing 
were William Cravan (R-LaJolla). V. 
Thomas (D·San Pedro) and Floyd Mori (D. 
Hayward). Mori attended the debate but 
sli pped out a side door just before the vote 
was taken. 

Attorney Earl Stokes of San Francisco 
was chosen by the 30 gay people present a t 
the hea ring to represent them and present 
arguments in favor of the bill . 

The Cal ifornia Peace Officers Associ­
ation, which has consistently opposed vic­
timless crime legislation, sent its executive 
director . Rodney Blonien, and the Deputy 
Chier of the Los Angeles Police Depart· 
ment , Robert Vernon. to oppose the bill. 
They argued that a gay officer would not ar­
rest other homosexua ls who viola ted the law 
" because of a special affinity they have for 
each other." 

"Would this reasoning also apply to 
black and Chicano officers?" Assemblyman 
Berma n asked. The police representa ti ves 
responded that it wouldn ' t. because "homo­
sexuals are felons." 

Berman a nd Assemblymen Alatorre a nd 
Meade then challenged the officers' conten­
tion that the mere sta tus of being a homo­
sexual was uniquely diffe rent than being a 
heterosexual when it comes to a person's po­
tential to violate the law. 

The officers were apparently dumbfound­
ed by this challenge and made no response. 

Blonien then tried another argument­
that the community would no longer respec t 
the police if gay 0llicer5 werc hired. which 

-_ --/. ___ \ •. rou1d nega tively a ffect law and order. 

"I must protect the communi ty. T ha t is 
my role." he concluded. 

Assemblymen were qu ick to pou nce on 
this piece of official fibrill ation. responding 
that some he terosexual officers have pro­
miscuous sex Ji ves. but that does not neces­
sarily a ffec t their work performance. 

Meade. driven to outrage over the offi­
cers' testimony. fin ally had to be calmed 
down by the committee chairman. Calling 
the policemen "self-righteous," he urged 
them to " join with us who wish to raise the 
morality of the community by opposing 
these r idiculous sex laws." 

Michael Arnold. representing the League 
of California Cities, also spoke against the 
bill . supporting the police contention that 
gay policemen cause d iffic ulties. 

Later, however. pressured by gay acti­
vists. the League lobbyis t sa id that the 
League now had " no position" on AB-633. 
Arnold admitted that the League had not 
sought any input from community groups or 
agencies other than police a nd fire depart­
ments before presenting testimony. 

" We are a ll innocent of any crime until 
we are convicted ." Foran said in h is con­
cluding remarks. " Should we refu se to 
hire people who drink for fear that they may 
not enforce the alcoholic beverage control 
laws? We should not disc riminate aga inst 

people because of their status." 
Chairman Fenton chided the three testi · 

fying against the bill because they had not 
submitted any written testimony or docu­
menta tion before the committee hearing. 
T here had been no opposition to the Foran 
Bill "whatsoever" before the hea ring , 
Fenton said. although committee members 
received documented fact sheets. telegrams 
and leiters in support of the measure prior 
to the hearing. 

AB-633. according to gay lobbyist George 
Raya. could pass thro ugh the Assembly 
before readers receive this issue of the AD­
VOCATE. If it does, there will be an early 
consideration of the legislation in the Sen­
ate. 

Letters and telegrams supporting the 
Foran bill should be sent 10 individual sena­
tors a t their local offices and/ or the State 
Capitol. Sacr~mento. CA 958 14. Fifteen­
word public service messages may be sent 
through Western Union (toll free. 800-648-
4 100) for $.95. All communica tions should 
mention the number of the bin. AB-633. 

Those wishing to assist George Raya. the 
volunteer gay legislative lobbyist in Sacra­
mento. may do so by sending donations to 
the Human Rights Fund . c/ o Friends Com· 
mittee on Legislation. 21 60 Lake St.. Sa n 
Fra ncisco. CA 94 121 . 
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CALIFORNIA , 
The Assembly Labor Committee voted out John 

Foran's bill fo r gay job righ ts and housing protections 
April 7 by a vote of 6 to 2. That sent the San Francisco 
Democrat's bill to the Ways and Means Committee, 

'. which scarcely batted an eyelash in sending the sexual 
orientation proposal to the Assembly floor. An 
Assembly vote was expected early in May. 

Meanwhile, the Senate was preparing to take up 
Assemblyman's Willie Brown's bitl to lega lize consentual 
sodomy, a measure which the Assembly approved 
March 6 by a vote of 45 to 25 and which Gov. Edmund 
Brown Jr. is ready to sign. gay lobbyist George Raya 
reported. Floor managers for the bill in Sacramento are 
State Sens. George Moscone, D, and Mi lton Marks, R, 
both candidates for mayor of San Francisco and eager to 
deliver a plum to that city's well-organized gay minority. 
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'Gay Rig , Work f 

Bi II Clears HurdIJ~0)- ~ 
SACRAMENTO - A bill 

banning discrimination in em­
ployment against homosexuals has 
cleared its first legislative com­
mittee. 

On a vote of 5-2, the Labor 
Relations Commitlee approved a 
measure, AB 633, by John Foran , 
D-San Francisco, that would 
prohibit an employer from using an 
individual's sexual orientation as a 
bona fide basis for not hiring him. 

The vote capped a two-hour 
debate between representatives of 
the gay community and the law 
enforcement community, whose 
arguments Foran called "the most 
un-American I have ever heard.l> 

The core of the law enforcement 
opposition, as presented by Deputy 
Chief Robert Vernon of the LAPD, 
is that police officers, who must be 
examplars of the public's morals, 

should not engage in 
homosexuality, "which is repulsive 
to nearly all persons." 

Vernon, who maintained that 
homosexuals by their nature 
commit illegal acts, was challenged 
by committee Chairman Jack 
Fenton, D-Montebello. 

"We all have the potentiality of 
commilting crimes," said Fenlon, 
"but you can't be arresled for 
potentiality. " 

Vernon agreed, noting that a 
burglar connol be arresled unlil he 
commils a burglary, bUI he added 
that he had doubls aboul the ability 
of gay police officers to enforce 
stalutes on illegal sex acts againsl 
olher gays. 

"ThaI 's like saying Chicano 
police officers cannot enforce the 
law against other Chicanos," noted 
Richard Alalorre, D-Los Angeles. 

Rod Blonien, executive director 
of the Peace Officers Association, 
explained that homosexuals, given 
a history of discrimination by 
society, could be expecled 10 have a 
nalural affinity for one another, 
bringing inlo queslion Iheir ability 
to enforce Ihe law equally. 

"You concede thallhere has been 
discrimination against 
homosexuals," replied Howard 
Berman, D-Sherman Oaks, adding 
thaI since blacks a nd olher 
minoriLies have performed well in 
police dulies, "why are you opposed 
10 this bill?" 

"Il's not a crime to be black," 
replied Blonien. 

Both law enforcement officials 
indicated that even if legislation 
decriminalizing sex between 
consenting adults in private is 
enacted, Ihe key 10 their opposition 
was the morale of police forces . 

"Policemen are not perfect," 
replied Foran. They gamble, and 
that's not legal. "Bul 10 assume 
that a person with a different sexual 
orientation is presumed guilty o[ a 
crime wipes out the constitutional 
presumption of innocence." 

The Foran measure now goes to 
the Assembly, where a favorable 
margin of 5-2 would be a surprise. 

AB 6 33 
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\ CIVIL RIGHTS 

State Employment Rights Bill Scuttled 1 
by George MendenhaU 
SACRAMENTO, CA-A sur­
prised Assemblyman John Foran 
(D-San Francisco) has seen his bill 
to extend state job rights to gay 
people go down to a crushing 22-
48 defeat in the state Assembly. 
The vote was taken in the final two 
hours of the 1975 legislative ses­
sion by an exhausted body that ap­
peared to rebel against the contro­
versial measure. 

Gay activists had hoped that the 
momentum created by the passage 
of Assemblyman Willie Brown's 
(D-San Francisco) bill legalizing 
private consensual sex acts would 
prevail. Foran cou ld muster only 
22 votes, while the Brown bill. in 
its sixth year of consideration, 
passed by 46 votes. Major opposi­
tion to the measure, which would 
have extended the concerns of the 
state Fair Employment Practices 
Commission to include " sexual 
orientation," centered on fear of 
rebellious constituents. Although 
the Brown bill will become law in 

January, and a statewide referen­
dum attempt to rescind that bill 
failed, anti-gay lobbyists have 
been effective in scaring legislat­
ors. Many feared a backlash from 
home. and some who had support­
ed the Brown measure welcomed 
the Foran bill as an opportunity to 
now vote "no" on a gay issue--to 
ease the pressure. 

The Assembly Labor Commit­
tee passed out the Foran bill ear­
lier with an assist from Speaker 
Leo McCarthy. Foran had placed 
the measure on the inactive list 
and was attempting to "read" 
what gay activists wanted in his 
district before proceeding. He said 
he was pressured to bring the bill 
out for a vote by these people so 
they could count the votes. Foran 
said that lobbying was difficult in 
advance of the vote because so 
many legislators refused to com­
mit themselves. Volunteer gay lob­
byist George Raya agreed that this 
had been a problem and was eq­
ually surprised by the large nega­
tive vote. 

A half-joking moan swept the 
chambers as Foran began his 
opening remarks, with one col­
league calling out, "Give it to 'em, 
sweetie!" 

The most vehement conserva­
tive, Assemblyman John Briggs 
(R-Orange County), countered 
Foran's plea for non-discrimina­
tion toward gay people. Briggs 
sa id he was "sick and tired" of be­
ine: "subjected to the morals . of 

ices. The 'problem' is those who 
discriminate. " 

The possible hiring of up-front 
gay teachers alarmed Assembly­
man Mike Antonovich (R-GJen­
dale). "People who send their 
chi ldren to school," he stressed, 
"want to have teachers who are 
the type of persons who represent 
what is good, what is healthy and 
what is normal for their children." 

Foran replied. "There are ho­
mosexuals who today teach in our 
schools. If you don't believe this, 
you are naive. But you shouldn't 
fire them just because they have a 
different sexual preference. If they. 
commit a crim, then they should 
be fired." 

More important than "gay 
teachers" or any other single issue 
was a hardening of the philo­
sophical differences between the 
two Parties, according to foran. 
He accused " hawk" Republicans 
with "threatening and cajoling" 
moderate Republicans before the 
vote. Not one Republican support­
ed the issue, and if some had, For­
an believes, more Democrats 
would have been encouraged to 
cast "yes" votes. 

All 22 "yes" votes were cast 
by Democrats. but 24 Demo· 
crats chose to vote against the bill, 
and another 7 did not vote. Sever­
al newly elected Assemblymen 
who had supported the Brown bill 
defected on job rights. Foran em­
phatically denied that he brought 
his bill up at this time in order to 

called out for a retreat from the 
process "of this government inter­
fering in every conceivable way in 
the lives of people." He said that 
conservatives should supportJegis­
lation that will do this. "It seems 
to me," he said, "that the right to 
work in this society is a most im­
portant ethic. The work ethic. The 
people who supply jobs have a re­
sponsibility to assure that every 
man. woman and child has a right 
to a job unless there is some liabil­
ity that makes them unable to per· 
form the duties that are requested 
of them." 

In blunt agreement, Assembly­
man Robert Kapiloff (D-San 
Diego) asked, "How could anyone 
here'be so twisted-so warped-to 
want to fire a person because of 
what he does in his own bed. 

room?" \ 
John V concellos (D-San Jose) 

brought a solute quiet to the 
chambers as he called for an his­
torical pe~pective. "Just 15 years 
ago." he began, "in order to be ac­
ceptable, employable and even 
lovable you had to be male. white, 
not too young or not too old, pre· 
ferably handsome, not bald or fat, 
and certainly straight. However, 
amidst the calamity of the last two 
decades some real growth has be­
gun to arise in this society which is 
beginning to value the individual 
human being." 

He continued, "We should real­
ize that we are talking about real. 
live. warm, breathing human be-· 



San Francisco," and chided the 
three Bay Area Assemblymen for 
suppa ti g measures to liberalize 
the restrictions against marijuana 
and private sex. He said that Cali· 
fornians should spend more time 
enjoying Orange County (home of 
Disneyland and Knotts Berry 
Farm) rather than "that San Fran­
cisco kind of fun." 

Foran emphasized that this "is 
not a funny aue. It is a serious 
one." He explained that extensive 
discrimination was based on a per­
son's private sexual preference. He 
said the denial of job opportuni· 
ties to gay people is widespread 
and is an implied hiring policy of 
major corporations. Turning to 
Briggs, he asked if conservatives 

~ would rather "see these people on 
welfare." Legislator Richard Ala­
torre (D·Los Angeles), who heads 
the Chicano caucus, agreed and 
said, "It is the responsibility of 
legislators to try and rectify inju~t-

AB633 Vote 
This is the final tally of votes on 
Assembly Bill 633, Assemblyman 
John Foran's bill which would 
have added "sexual orientation" 
to the jurisdiction of the California 
Fair Employment Practices Com­
mission. The vote was 22 in favor. 
48 against. with 9 n,ot voting, 

In favor: Alatorre (D-Los Angeles), 
Berman (D-Si:rman 0aks), Brown (D· 
San Francisco), Cullen (D'.Long 
Beach), Dixon (D·los Angeles), Foran 
(D-San Francisco), Greene (D·Car­
michaen, Hart (D-Santa Barbara), 
Kapiloff (D-San Diego), Keene (0-
Eureka), Knox (O-Richmond), Lockyer 
(D·San Leandro), McCarthy (D·San 
Francisco), Meade CD-Oakland.), Miller 
(D-Emeryville), Ralph (D-Los Angeles), 
Rosenthal CD-Los Angeles), Sieroty CD-

give these colleagues an opportu· 
nity to vote "no" on a gay issue. 
He said that he is com mitted to 
equal rights for gay people. 

Jim Foster, gay activist and 
Democratic Party official, angrily 
attacked some gay leaders in San 
Francisco who urged Foran to 
bring his bill to a vote. Foster said 
that a "breathing period" was 
necessary after the passage of the 
Brown bill. More time was needed, 
he contended, in order to rebuild 
the gay lobbying effort. Foster's 
content ion was that a few gay acti­
vists who did not like Brown urged 
Foran to come out with his bill so 
that Brown's victory could be over­
whelmed by a job rights victory. 
"They did this," Foster claimed, 
" for their own sel fish political 
reasons." He jokingly added, "f 
guess there will be a lynch mob 
formed after they read that one." 

During the debate, Assembly­
man Ken Meade (D-Oakland) 

Los Angeles), Torres (D-Monterey 
Park), Vasconcellos (D·San Jose). War­
ren (D·Los All8eles), Wornum (0-
Corte Madera), 

Opposed: Antonovich (R-Glendale), 
Arnett (R·Redwood City). Bane (D. 
Van Nuys), BannaHR-Gardena), Boat­
wright (D·Concord). Briggs (R·Futier­
ton), Burke (R-Huntington Beach), 
Campbell (R-Whittier). Carpenter (D· 
Garden Grove), Chacon (D-San Diego), 
Chappie (R-Yuba City). Chel (D-Long 
Beach), Chimbole (D·Lancaster), Cline 
(R-Northridge), Collier (R-Arcad'ia),' t 
Craven (R-Vista), Davis (D·Portola), 
Deddeh (D·Chula Vista), Duffy (R· 
Hanford), Fenton (D-Montebello), 
Garamendi (D-Lodi), Goggin (D-San 
Bernardino), Gualco (O-Sacramento), 
Hayden (R-Cupertino), Hughes (D-Los 
Angeles), Lancaster (R-Covina), Lan­
terman-lR-Pasadena). Lewis (R-Red­
lands), Maddy (R-Fresno), McAHster 

ings who happen to choose person­
al relationships in a way that you 
might not. " Vasconcellos empha­
sized that Foran's bill was another 
statement about "whether we real­
ly trust. accept and value the hu­
man being, individual freedom 
and personal selfidetennination , 
If we d~if we value-that in our 
lives, then it is only a 'yes' vote 
that makes any coherence, any 
sense, any rationality and compas­
sion," 

The defeat of the job rights is· 
sue has not discouraged Foran, 
sembly debate was encouraging 
a nd that when he re-introduces the 
bill (or a.similar one) in the 1976 
session the situation will be more 
favorable . It is known that he has 
been urged to opt for a more gen­
eral bill in the next session which 
would make the FEPC responsible 
for all discrimination cases , rather 
than a listing of specific areas of 
concern. • 

(D-San Jose), Mclennan (R-Downey), 
McVittie (D-Chino), Mobley (R-Fres­
no), Montoya (D-la Puente), Murphy 
(R-Monterey), Nestande (R-Orange), 
Nimmo (R-San Luis Obispo), Perino 
(D·Stockton). Priolo (R·Woodland 
Hills), Robinson (D· Santa. Ana), Sieg­
ler (D-Santa Rosa), Suitt (D-Palm 
Springs), V. Thomas (D-San Pedro), 
W. Thomas (R-Bakersfield), Thurman 
CD-Modesto}, Tucker (D-Inglewood), 
Vicencia CD-Paramount), Wilson (D­
San Diego), 

Absent : Badham (R-Newport 
Beach), Beverly (R-Redondo Beach), 
Calvo (D-Mountain View), Egeland (0-
San Jose), Ingalls (D-Riverside), Keysor 
(D-San Fernando), MacDonald. " (0-
Ventura), Mori CD-Hayward), Papan 
(D-Daly City). ' 
(Note: although these legislators listed 
themselves as "absent," all were pres­
ent before the vote was taken.) • 
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I I FROM "Ii D~SK OF P. D. Hardman 

8 January 1976 
Dear Tom , 

I got the enclose d copy of Assemblyman John 
Foran ' s bi ll which he may introduce in the ve ry ne ar future. 

Attached is the Legi s l a tive Council' s Di e;est , and 
hi s °8inion •• • • note the opinion indicate d t hat the 
Leg. ouncil. is " uncertain as to t he meaning " 

. " .. . 

The wording fOllows the i nterpre t ation of the -- - Unrah Act • •• 

I a lso have the compl ete file on th e new Initiative 
Re : Public De cency. I t is be ing fil ed by the same 
peopl e who did the Referendum, the name David Depew 
i s on the list of pro ponants . He was the attorney 
who was listed on the re f erendum also. C"':J >, ... '1 All'f 9CZ; 

When I get it r eplI:JOduced I will get a copy to you, 
I did not want to hold this up until t ten . 

Please t ake no te that Gov. Brown str essed the nee d ... ______ .... 
for expansion of the FEPC power s to prote ct a l l 
citizens fr om job discrimination in his speach on 
the State of the State • • •• Foran will pick up on thi 
when seeking support for his proposal. 

Larry & I a r e setting up a spe cial tax exempt, 
r ip off proof trust fund through t he Pride Found ­
ation on tlehalf of gays in the military . We a r e 
Worki ng with the prinCipals I MatlovitCh, Beller 
and Hesss • •• The Attorn~y for Hess is John Vaisey 
of SF , Richard Fox of LA is Be ller ' s Attorney. 
Confidentual ly: Is Fox OK???no t homo Phobic :::: 
Vaisey is a de light ::::: l'Iiatlovi tch thing a bit 
"",wed "P right no.~ probl,m, . 

/ 

IJfL-\ , 
i 
1 , 

- .. &""" ... 

,-. 
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.DEC 221975 
Req. #21441, 22~50 

An act to add Section 1412.5 to the Labor 
Code, relating to fair employ.ment practices. 

The people of the state of California do enact as follows: 

Section 1. Section 1412.5 is added to the Labor 

Code, to read: 

1412.5. The enumeration in this part of categories 

and classes of ~ersons that may no~ be made the basis of 

discrimination is hereby declared to b~ il1ustr~tive rather 

than restrictive. All persons are ~ntitled to full and equal 

opportunities of employment, subject only to a bona fide 

occupational qualification e~tablished by the employer. 

The employer shall have the burden of persuasion 

in establishing; that an occupational qualification is bona fide . 

-1-
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Honorable John·F. Foran 
3091 state Capitol 

Sacramento, 
Novernbf!r 18 I 

California 
1975 

Discx:iminc1t.ion in F.n'ployment - 41 214L11 
---.- -----. ___ • _____ • ______ 0. __ -. ____ -

Dear Mr. Foran: 

JEAN KLINGENSMITH 
VICTOR KO%I~L!>KI 
STEPHEN E. LCNZI 
DANI!::L LouIS· 
JAMF.5 A. MARSALA 
PETER r. "~£LNICO~ 
MIRKO A. MI~ICEVICH 
VERNE L. OLIYER 
EUC,ENE L. PAINE 
TRACY O. POWELL, II 
MAftGur.:mTE ROTH 

HUGH P. SCARAMELLA 
MARY SHAW 
JOHN T. 5TlIr::~DAKER 
MARY ANN VILLWOCK 

DR''''N L. WALKUP 
THOMAS D. WHEL. ... N 
JIIoIMIE \VING 
CtiRISTOPHER ZIRKL.E 

Pursuant to your reques t f .. /e have prepared the. DepUTies 

attached m Bill 0 Amendment, rela'ting to the above-
named subject. In this connection we call your atten-
tion to the possibility that the effect of this enact-
ment might be limited or nullified by. reason of: 

loVe are unc<2'.rtcd.n as to the mf~o.n:in9 ii})rl effc:ct 
wbich wouJd be givc:!n to tbis hiJ1 if it shouJc1 be enc.lct:f~('i 
in the form you have requested. 

In the interest of time we have not attempted 
to analyze the question to detennine the extent to \vhich 
this may present a problem; howe~cr, we feel obligated 
to alert you to the existence of any possible problem for 
such consideration and action as you may desire. 

Very truly yours, 

George H. Nurphy 

vr..O:cCJ 

'Le~i lative Counsel . 

~Y"~~'f .f. C~~~ \/('~ :~_!. OlJ_vp.r 
Deputy Legislntive Counsel 

--~~ ___ .. _,.. rtor"_' 
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NOV 1 81975 
Hcq. 4} 21 t1 til 

An act to add Section 1412.5 to the Labor 
Code, relating to fair employment practices. 

The people ,of the State of California do enact as follows: 

Section 1. Section 1412.5 is added to the Labor 

.. - Code, to read: 

1412.5. The enumeration in this part of categories 

; and classes of persons that may not be made the basis of 

discrimination is hereby declared to be illustrative rather 

than restrictive. All persons are entitled to full and equal 

-opportunities of employment, subject only to a bona fide 

oc'cupational qualificat.ion establis'hed by the employer. 

The employer shall have the burden of persuasion 

in establishing ;that an occupational qualification is bona fide . 

-1-



; . 

~. 

.. , . I 
• j • 

': :.: 

He q. ~r 2 14 4 1 

Legislative Counsel's Digest 

Labor: discrimination in employment. 

The existing law provides that it is against public 
policy, and an unlawful employment practice, for an employer, 
labor organization, or any person, to discriminate in employ­
ment or 'membership because of the race, religious creed, color, 
national origin, ancestry, physical handicap, medical condition, 
or sex of any person. 

This bill would, in addition, specify that the enumer­
ation of such categories and classes of persons is illustrative 
rather than restrictive, and that all persons are entitled to 
full and equal opportunities of employment, subject only to a 
bona fide occupational qualification established by the employer. 

The bill would also specify that the employer has the 
burden of persuasion in establishing an occupational qualifica­
tion as bona fide. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

---_ .. _. __ ... ..-. 
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NEW LABOR CODE SECTION 

§ 1412.5. Categories of unlawful discrimination 
illustrative, not restrictive 

The enumeratinn in sections 1"412, 

·' .. --~ .... , ... 

of the labor Code of those categories and classes of ~ersons 

that may not be made the basis of discrimination by 

employers is declared to be illustrative rather than 

restrictive. All persons within the jurisdiction of this State 

are enutled ~~l to full and equal opportunities of employment, 

subject only to a bona fide occupational qualification established 

by the employer. 

The employer shall have the burden of persuasion in 

establishing that an occupational qualification is bona fide • 



I A~E DED IN ASSEMBLY MAY 7, 1979 

A~~ DED L ASSEMBLY FEBRUARY 5, 1979 

CALIFORNIA LEGISL.>\TURE-I9794lO REGULAR SESSIO 

ASSEMBLY BILL No.1 

Introduced by Assemblymen Agnos, Alatorre, Bates, Berman, 
Willie Brown, Kapiloff, Levine, McCarthy, Moore, Roos, 
Rosenthal, and Torres 

(Coauthors: Senators Marks and Sieroty) 

December 4, 1978 

REFERRED TO COMMITTEE ON LABOR. EMPLOYMENT. AND CONSUMER 

AFFAIRS 

An act to add Section 1413.5 to the Labor Code, relating to 
sex discrimination. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1, as amended, Agnos (L., E., & C.A.). Labor: sex 
discrimination. 

Existing law makes it an unlawful employment practice to 
discriminate in employment on the basis of sex, among other 
things, but does not define what such discrimination is. 

This bill would delineate what constitutes discrimination on 
the basis of sex, and would declare the intent of the 
Legislature with regard thereto. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

97 30 
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stlon : Does Ibe chief justtce 
l ny documen~. bearing on the 
Js olthe lea~s? 
wer: " .~. ] ha\'e seen Imd 
ed c;ogles and documents 
rt!d byst3ft at the request 0/ 

5 .. 1'03.:10-- ANSWERS 

nlJW. 
Judge Philip M. Saeta, In Kyong 

Choe v. Municipal Court, Docket 
No. C2S64l7, Issued a writ 01 man· 
date ordering the Municipal Court 
to se t aside an order overruling the 
petitioner's demurrer and to sus· 
lain the d,emurrer. 

5 .. Pogo 7 - lABOR COOE 

.rkeley Judge Is latest 
) Challenge Prelim Law 

By Steven Pressmao 
]ther Calilornla trial judge 
'D<lCked dewn a l07'yeal'Old 
that provldes lor closed 

n inary bearings If requested 
lendants. . 
J uring that Penal Code Sec 
patenUy violates the Flrsi 

,dment," Berkeley MuniCipal 
Judge George Brurut relusro 

r reporters lrom co,'ering a 
alnary bearing this week In­
g live robbery suspects . . 
' w hours belore Brun.~'s rul­

e U.S. Suprem Court beld 
"ialjudges bave an obligation 
se pretrial bearings If press 
1ge will lead to prejudicial 
ily against delendants . 

right to cover all judicial pro­
ceedings. 

But Healey said the decision has 
a numbar 01 "glttches" In II and 
dented the decision Is a total deleat 
lor the medIa. 

"Don' t tet DePasquale stand lor 
the lact that the media bas lost 
everything. 'rhat's not true a t all," 
Heafey said. 

Another Bny Area judge, mean­
wbUe, alro ruled that the press will 
be excluded lrom hts courtroom 
durlng hearings to determine the 
admlssibUity 01 evidence In a 
murder tr Ia l currently underway. 

Oakland Superior Court Judge 
WUmont Sweeney's decisIon was 

So. Pogo 20- PRELIM 

•• ~ • • _ ... ........ U O<) .VIl \In .'U\I1\:\-: ' 

Performance can unravt:1 ~J .. ! 
testimony, taken during UU C,J 

weeks 01 public hear ings, tt could 
be the answer to charges members 
01 the court delayed retease of !ne 
case lor jl<Jllticai gain 

The locus jl<Jint Is Sept. 21 , when 
to all appearances, the box contain­
ing the Tanner opinion and brie ls 
passed Irom Justice Mathew 
Tobrlner to Justice Wiley Manuel. 

The da te Is Important because 
there. are charges Manuel was per­
suaded by either Tobriner or Chiel 
Justice Rose Bird to write a 
separate dissent at thts potnt. 
. It was the circulation 01 that dis­
sent and the answers to it which 
kept the case lrom public vtew untU 
December. 

And It Is about that crttical point 
that all lour wltnesses disagree_ 

By Sept. 21, s tories had already 
appeared· in San Franciseo nnd Los 
Angeles legal newspapers calling 
attention to controversial cases 
pending in the Supreme Court, and 
relatlng the delay In their release to 
election day. 

An article tn New West magaztne 
castigatlng the cblef justice's con­
curring opinton in People v_ 
Caudillo hnd been on the scene lor a 
month. 

J ustice WlIIiam Cla rk had 
al ready inserwd his controversia t 
lootnote relerring to the Caudillo 
case in his dissenting Tn/mer apl-

.. . . ... ... .... "' . , ........ . u .... .) ;,C\,.I r::~dl l ljjr 
0:0 carpeUng (rom "cr ortice and 
had given It to others . 

It was just three weeks belore At­
ty. Gen. Evelle Younger, making a 
desperate bid lor the governorship, 
accused the court 01 delaying death 
penalty cases and People v. Tnn­
nero 

The recor ds in the cou rt 
se cretar y' s olfice, which 
meticulously trace every move­
ment 01 the boxes Irom judge to 
judge, Inexplicably do not record 
the movement of the Tanner box en 
only one date - Sept. 21 . 

Also tnexplicabty, the dates were 

Mask Confronted 
Tobriner on Case 
Delay, Says Clark 

SAN FRANCISCO-"Ju'tlce 
Mask told me, 'B ill , I told Matt 
(Tobriner) before election It was 
obvious he was holding cases until 
after elec tJon and If it became ex­
posed he would have to pay the con­
sequences. '" 
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SIUl Francisco media at­
Edwin Heafey J r . argued 
Brunn that the California 

hearing law goes beyond the 
'ourt decision by requirtng 

to bar reporters soleiy on 
luest 01 delendants. 
ey was representing the 
'd Tribune, the San Fran­
' .aminer aad the East Bay 
Club which sought to allow 
"'5 to cover the preliminary 
l lor the robbery suspects. 
~Y. meanwhile, said yester~ 
, is preparing a set 01 
les to assist reporters who 
ld themselves barred Irom 
'oms as a result 01 this 

Gays' Discrimination Bill Gains 
Narrow Approval in Committee 

Thus, Justice Wililam Cla rk 
testi lled 01 a conve rsation between 
himselC and Justice Stanley Mask 
whtch took ptace in Janunry 01 this 
year. 

Cta rk, in hts th trd day 01 
testImony berore the Commission 
on Judicial Performance, told Ule 
commission he did not . sk Mask 
any questions about wha t was satd. 

" We were both down - about the 
court, the publicity, the inve,ti a· 
tion - I didn 't want to itnow .ny 
more. " 

s 
G 
~ 

• • 

upreme Court decision In a 
~.nnett v. DePasquale,. 
H deCision, the court satd 
na l delend a nts a re 
teed the right to a trial Iree 
; ible prejudicial publicllv 
Ie media has no comparabie 

pted by 
.me Court 

pIe v. Salgado Crim 0='" 
~n ret ' . ~, 
-.e.tl r'ansferred to the Court 
fo- Co ~ District , Division 

1>..,p"/'" Idalion with the ap­
ter einv. Ponce, CriJn 20454 

m allon tn light oi 
. escUdero, 23 Cal.3d 800 

I v. W .. tem World In. 
" L_A. 31015, has been 

to the Court 01 AI" 
d District, Division One 

nltlon!o URbt of Royai 
I 1~C1! Co. v SUperIor 

SA C RAM EN T O ( UP!) -
Legistation seeking to make I it 
unlawful to discrim ina te agatnst 
the employment of homosexuals 
has won bare approval In the 
Assembty Labor, E mployment and 
Consumer Affairs Committee. 

The measure, A B!, b y 
Assemblyman Art Agnos, D-San 
Francisco, was sent to the Ways 
and Means Commtttee on a 7~ vote. 
It had been opposed by a variety of 
religious organizaUons, which cali­
ed it " immoral, tI and business 
groups. 

Agnos said opposition from the 
business community had been 
diminished by amendments and 
assurances tha t the bill does not at­
tempt to g ive bo m osexu als 
preferences in job ~irings or 
establish "a!firmaltv. action" pro­
grams requiring a quota of such 
workers. 

"The bill simply allows gay peo-
pte to ea rn a Ih'lng. It does not 
allow anyone to recruit anyone else 
or proselyltze on the job. It simply 
allows them to work," Agnos told 
the committee. 

"The bill also seek to prot ect 
lbose who are 'straight' who hap­
pen to lit into the stereotype 01 be­
lng gny - a thin ellele man or a 
brutish Vloman." 

Joinlng Agnos in speaking In 
favor of the measure were lbree 
homosexuals and the mother of 
anoUler from the Son Francisco 
Bay area. 

"It became evtdent early tn my 
llle that I had better b& carelul In 

....... ---

my ac tions and I lied to get and 
keep jobs," said Saliy Gearhart, a 

homosexual laculty member of the 
San F rancisco Sta te UnIversity 
Communica tions Department. She 
said she hod been harassed by the 
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The a ttorneys lor Chiel JusUce 
Rose Bird and Tobrlner asked that 

Seo Page 7 - CLARK 

t, 

2 

Caudillo Denied Prehearing 
lawyer Will Consider Preju( 

By Paul Mapes 
SAN FRANCISCO- The Cal lCor­

nia Supreme Court, acting without 
Chief J ustice Rose Bird, has denied 
a petition to release convtcted 
burglar-rapist Daniet Caudlllo on 
his own recognizance pendlng a 
hearing by the high court 01 
whether he should now be In prison. 

The court acted en banc last 
week. The notice of denlaJ was sign­
ed by J ustice Mathew Tobrtner, ac­
ting as chte l tn the absence 01 Btrd 
who was testifying at that time 
before the state Commission on 
Judlciat Perlormance . 

The commission is Investigating 
charges tha t the htgh court 
deliberately held up Issuance 01 
controversial decisions until the 
November election had passed, in 
order to atd the chances 01 Bird be­
ing conlirmed by the voters . 

The case 01 the r apis t, Caudlllo, 
was t\ten, as now. at the center of a 

tangle 01 court actions that gave 
Blrd's opponents ammunition to 
charge that she, as a 'ormer pubilc 
defender, is soil on crime. 

The htgh court's handling 01 writ 
procedures thnt have kept Caudillo 
in prison Irom lour days belore the 
election to the present Ilgures pro­
minently in the commission's In­
vestigation 01 the high court, which 
is now beginning Its Ulird week. 

It was Tobriner. aga in acting as 
chie! justice , who signed the order 
Nov. 3 which has kept Caudillo in 
prison. 

According to some accounts, only 
Bird, Tobriner, her aliy and staun­
chest defender on the court, were 
present at the court late that Fri­
day afternoon when the decision to 
Issue the order was made. 

Btrd dlsqualill ed her s el!, 
presumably because her enrlier 
opinton In Caud/ll<>-that rape In 
!tsell does not constitute great bodl· 
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e.g, he said. 

oungerl reported In the lAs 
Angeles Times. 

JlISt,,; C. " 

12, During trial, he added, " I try to 
keep tfings moving, but 1 don't cut 
oil an argument or a Jine 01 ques­
IIn oing even II 1 personally think 

on- JIS a waste of time" without an ob-
401 jection. 

ty CnUclreu who are lnnocent vIc:­
Urns and prominent citizens who 
may be Innocent, to hear In an e!fl­
clent, orderly way fraud cases that 
lnvolve large numbers of witnesses 
and delendants , and In protect 
witnesses who fear lor their live ." 

II was lhe following week, on Oct. 
' 16 or 17, that &he broke her long 
sUent trealment of Clark and they 
discussed the Tanner easel Bird 
said. 

He was "no special person w 
comforted and advised the ch 
justice, he to ld the commission, . 

Manuel 's testimony Is expee 
next week. 

Answers ~: In general, the judge does not ge t 
lOS Involved In attorneys' cases. " I 
441 seldom ask questions, nor do I sug­
Jo' gest to counsel what they shoufd 

do," he noted. III don't know the 
case as well as the lawyers do. H's 
not my job to try to save a case lor 
anybody." 

Although he will ask questions In 
non-jury trials occastonally, he 
preff::rs jury cases because they are 
Simpler and because he Is a " firm 

he believer in Ihe jury system," he 
ma- said. "I agree WI Ul the jury's ver­
nis- dlcl about 95 percent 01 the time." 
Jt," His courtroom J8 run umore in-

formally informal than formally." 
sllc The judge uses a formal opening 
and only at the beginning of a new trln!. 

,art- Recall ing that he was a "pacer" as 
a lawyer, he said he does not re­

l on quire attorneys to usc a leclern or 
. he to ask to approach the bench. 
ore! The only thing I'm somewhat 
and strict about as lar as courtroom etl-

d quette Is concerned Is dress, he 
Ie Is said. "I expect the attorneys, the 
iges jurors and the spectators to dress 

decently," he noted. 
has Turner said he Is "not a par-

31 01 tlcularly tough judge as lar as my 
the treatment of attorneys Is concem­

.ngl- ed. I try to be as polite and 
'bor- COUlteoUS as I can be." He will ,;lay 
Jack down the law," however, if counsel 
mer ·start lnterrupUng one ' another or 
~ get arguing. 

Lillard said grand jury hearings 
follow procedures tha t guard tile 
rights to witnesses and del end ants, 
and that "we receive the ex­
culpatory evtdence that Is known to 
the district attorney." 

In the recent past, chnrges have 
been leveled at grand juries across 
Ule country, alleging that dl trict 
attorneys often laU to provide 
grand jury members with Informa­
tion which tends to clear arcused 
persons, 

"Nearly aU of our indictments 
are sllstalned by the verdic ts In 
trial courts , "Llliard continued. 
"No doubt our process or con­
ducting criminal hearings can be 
improved. The process has Im prov­
ed during the pa" decade. 

"But Improvement Is now large­
ly, II not wholly, stultified, by the 
Hawkins decision." 

Gay Rights Bill 
Continued from Page 1 

laeulty and administration at a 
Texas University and even "paid oil 
a woman neighbor to keep her 
qUiet. tI 

She and Donald Kessler, a Bay 
Area psychiatrist, told the commit­
tee that other homosexuals lear 
til. t knowledge or even hints 01 
their sexual vreferencca would lead 
to job dismissals. 

But the Rev. W.B. Ttmberlake 01 

She Is reasonably sure of that 
dale because she remembered put­
ting orr Clark for some time alter 
the court 's appearanca e in 
Sacramento, the first week in Oc­
t.ober. 

Clark tes tilled tllBt It was not Oct. 
16 or 17, but Oct. 10 when he spoke 
with the chlel justice. He Is equally 
certain of the date because it was 
before he lenrn~d of the Younger 
charges. . 

As to Sept. 21, Clark 's lestlmony 
waivers. 

In his deposition he said he 
visited Tobriner on that date, alk­
ed to him about Tanner, and sug­
gested the b x be moved to Manuel. 

In his testimony belore the com­
mission, Clark testilled to the visi t 
but did not remember making the 
suggestion. 

He did recan tha t Tobriner had 
gotten the ranner box Irom his wall 
coblnet during that visit and had 
shown Il to him. 

Clark was also aware , he 
lesti lled, that Manuel might be con­
sidering a separate dissent by th is 
Ume. 

"Wiley 1s a very sensitive and 
slncere person," and he felt caught 
In the crossfire between Clark and 
Bird, Clark said. • 

Clark said he asked Tobrlner to 
help him in dealing with the chiel 
justice, because Tobriner was 
closer to the chiel justice than , . 

Continued from Page 1 

counsel. .. 
Question: Does she know of " 

documents regarding the lei 
prepared by staff other than I 
own '.' 

Answer: "No." 
Question: Does she possess : 

such documents? 
Answer: "No." 
Question : Does she possess : 

documents from any member 
staff not prepared at the rcque5 
her counsel ? 

Answer: "No." 
Bird explained that she ' 

nothIng In her possession which I 

not,already been given the comn 
sian. 

She said the documents she rei 
red to tn response to the Hrst ql.. 
tion were prepared by member' 

When he does get Irritated, he 
lry'S tries not to let It allect his rulings. 
did "In lact, 1 think the more Irritated 

you get at somebody, the more 

the Committee on Moral Concerns 'I"" __ ~ _____________ _______ ~ 

said "This Is a morallssu • . 

(of carelul you are to be sure you are 
said. being lair," he commented. 
>ers, Judge Turner relaxes by playing 
lin- golf and traveling. And although he 

eath doesn' t have a horse at present, he 
!dn't said, "I was raised with horses as a 
It to kid, and I'm going to get another 
feel- one." 

a lot 
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Prelim Law 
Continued lrom Page I 

not based on Sec. 868, but was In­
stead based on his agreement to a 
defense moUon that press coverage 
01 those hearings could result In un­
faIr publicity to the del<:ndant. 

"II there Is some showing mnde 
to me that certain evidence, II It Is 
Inadmlfsible, will taint the lalrness 
01 a trial ... I woutd roulinely say 
no to the press, " said Sweeney. 

"If the evidence is admissible, 
the press will get It because the 

"This Is a question 01 equal rights 
lor U!ose who nre otrended by this 
particular lIIestyle," Timberlake 
said. "It also will not ellmlnale 
blackmail because heterosexuals 
are blackmailed, too." 

Pastor Don Bowman, president 
01 the Northern Cal iforni a 
Evangelical Assn. added that the 
measure contribu tes to the 
"destruction of the lamlly. n , 

He added: "How do you protect 
against a helerosexual who clairns 
to be a homosexual In order to gct 
or keep a job? Do you require a 
medical cer tification?" 

Agnos' bill was amended In Ule 
Labo r Committee to exempt 
reUglous Instltullons Irom the an: 
tldiscrlmination clauses, allowing 
church-rela ted schools, hospitals 
and other groups to deny jobs to 
homosexuals based all bellel that 
their sexual prefereDces were "im­
moral ." 

1 in 
tlon­

'ivatc 
com­
ense 

l ugh 
'1uta­
com- Irlai Is open, " the judge added. ITr."I~"~~~"':t"n'l':lm:l 

;or a 
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the 
what 

'1 per-

, enc:es 

B unn's ruling against Sec. 868 
joins him with . everal other 
Calilornia trlat Judges who have 
lound the statute unconstitutional 
in recent months. 

Los Angeles Municipal Court 
Judge George Trammell 1Il has 

I 
S ASSOCIATIO 

U.S.C. Paralegal Program 
presen ts 

o S umm er Course in 
Immigration L a w Practice - 1 uni t 

Tuesday eve n ings , July 10 to August 21, 1979 
For information call (213) 741-2008 

I 

EXCJ 

SE~ 
• 



According to the National 
Association of Realtors, since the 
1975 EQual Credit Opportunity and 
Fair Housing Acts were passed, 
more and more women are buying 
houses. 

The Association reports that last 
year women bought eigh t percent 
of all single family homes, and one 
third oh all condominium sales also 
went to women. 

Iypewritten response, 
of Bryant's newsletter, a copy of 
the book "The Anita Bryant Story" 
and a color photograph of Bryant 
herself with her family. The cost to 
the writer Is under 20 cen ts while 
the cost to Anita Bryant Ministries, 
PO Box 40-2948, Miami Beach, FL 
33140, is over three dollars, and 
perhaps as high as l ive dollars. 
Write On! 

AB.1 may have no change of " Sources from the House 
passage thro ugh th e State Committee today revealed to the 
legisla ture unless the Senate press the newest startling piece in 
Industrial Relations comm ittee the Kennedy assassination puzzle. 
shows signs of being will ing to On the day of the killing, Lee 
approve Gay Rights legislation. so Harvey Oswald was under the 
says Castro.St ree l Assemblyman inlluence of a massive overdose of 
Art Agnos. Accord ing 10 Agnos. the Tw inkles, " from an editorial 

--Assembly-wi ll nol act OA-As..+-uA'11 cartoon In Sea ttle Gay News. 

Ihere is some success with the 
Senate comml tl ee. Mass.achuselts' Gay Righ ts Bill 

died In the nouse by a narrow 78-75 
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AMENDED IN ASSEMBLY FEBRUARY 10, 1981 

CALIFORNIA LEGISLATURE-I9BI-82 REGULAR SESSION 

ASSEMBLY BILL No.1 

(' 

Introduced by Assemblyman Agnos 
(Principal coauthor: Assemblyman Roos) 

(Coauthor: Assemblyman Rosenthal) 

December 1, 1980 

REFERRED TO COMMITTEE ON LABOR, EMPLOYMENT, AND CONSUMER 

AFFAIRS 

An act to ft6d SeetieR. 12926.B ffl amend Sections 12920, 
12921, 12926, 12931, 12940, 12944, and 12993 of, and to add 
Section 12940.5 to, the Government Code, relating to 
discrimination in employment. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1, as amended, Agnos (L., E., & C.A.). Discrimination 
in employment: sexual orientation. 

Existing law makes it an unlawful employment practice to 
discriminate in employment on the basis of 5e*; flfHeRg ~ 
thiRgS race, religious creed, color, national origin, ancestry, 
physical handicap, medical condition, marital status, sex, or 
age. 

This bill would speeify HtM eisefiffiiRfltieR eft the easts ef !le* 

iHeltlaes, ffi:H is ttef liHli~eel fa; aiseFimiflatieft eases 6ft 6P 
eeefltlSe, in addition, make it an unlawful employment 
practice to discriminate in employment on the basis of sexual 
orientation, as defined. 

This bill would also specify exceptions and limitations with 
regard to discrimination in employment generally, and with 
regard to discrimination in employment based on et' eeefltlSe 

9830 
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SACRAMENTO ADDRESS 
• 'ST ATE CAPITOl 

SACRAMENTO 95814 

(91 6) 445·8253 

DI STRICT O Ff iCE 

1064 STATE BUILD ING 

350 McALLI STER 

SAN FRANCISCO, CA 94102 

Assembly 

Cali~ornia Legislature 

COMMITIEES: 

HEALTH 

fiNANCE. INSURANCE 
AND COMMERCE 

GOVERNMENTAL ORGANIZATION 

COMMITIEE ON AGING 

(4 15) 557-2253 

R£CEI VEOFEB 1 6 i981 
ART AGNOS 

ASSEMBLYMAN . S I XTEENT H D I STR I CT 

DEMOCRATIC CA UCUS SECRETARY 

Mr . Thomas F . Coleman 
Attorney at Law 

February 11, 1981 

1800 North Hi ghland Avenue, Ste. 106 
Los Angeles, California 90028 

Dear Mr. Coleman: 

Thank you for your recent letter to my Di strict Office . 

First, let me convey my appreciation for all the pre ­
liminary work you have done on b ehalf of the gay and l esbian 
community in the implementation o f the Commission on Sexual Privacy 
and Orientation . 

As you may know, I have experienced multiple frustrations 
over the past four years in moving the administration in the di ­
rection of establishing an all-inclusive Task Force On Sexual 
Orientation. 

I have been diligently working behind the scences ever 
since the Governor first made reference to the creation of the 
Commission. 

The Governor completed his 15 nominations on January 21st, 
thus, paving the way for full establishment of the Commission . 

You may also be interested in knowing that I am workin g 
with Mr . Leroy Walker of the State Personnel B0ard's Sexual 
Orientation Project to insure adequate staffing for this project 
during thi s next round of legislative budgetary hearings. 

Obviously in these days of lean state budgetary resources, 
no state program (even those less controversial) are secure in 
their financial status. 



Mr. Thomas F. Coleman 
Attorney at Law 

-2-

February 11, 1981 

I am enclosing a copy of our recent redraft of AB 1 
for your review and study. As it will be evident to you, 
the new bill not only goes after the discriminatory practices 
in the private sector, but also branches out into prohibiting 
discrimination in state licensing which the Executive Order does 
not cover. 

Again, thank you for all your assistance and support. 

Please do not hesitate to contact me if I can be of ad­
ditional help. 

AA/el 

Enclosure 
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AaE"DttE~rs TO ASSEMEL! BILL NO. 1 
substantive 

ADendcient 1 
In line 1 of the title of the printed bill, 

strike out "add section 12926.5 to" and insert: 

amend Sections 12920, 12921, 12926, 12931, 12940, 129~4, 
and 1299.3 or., and to ·add section 12940.5 to, 

Amendment 2 
On page 1, strike out line 1, and insert: 

$ECTION 1. section 12920 of the Government Code 
is amended to read: 

12920. It is hereby declared as the public 
policy of this state that it is necessary to protect and 
safeguard the right and opportunity of a11 persons to seek, 

. obtain,·aqd hold.employment without discriwinatidn or 
. abridgment on account of race, re~igious creed,· color, 

.. nationa~ origin,·ancestry, physical handicap, med~cal 
. condition, marital status, sex, -EH? age.L .Ql; se.xual 
~rientation. . 
----------it is recognized that the ·practice of denying . 
employment ~pportunit~ and discriminating in the ~erms of· 
emp10yJDent for such :r::easons fomellts domestic strife. anil 
unrest, deprives .the state of the fullest utilization of· 
it~ capacities for development and advance, and 
substantially and adverseli affects the interest of 
employees, employers, and the public.in general. 

...... ~h~ purpose o! !his .E~I:t is to ~~~ that 
~Inl!!oye~ tre9::t empl.Qyee§ .Q.!! iU! individual basis and judge 
·th~.Qll !hei~ !ndixidua! !!!gI:i.!~..t. £!!ther th~.!! .9.!! the bas1.§ 
~! ~~~eotYEi~al ~~~Btions •. 

. Fu£ther, the practice of disccimination because 
of race, color, religion, sex, marital status,. national 
origin, or ancestry in housing accommodations is declaced. 
to be against public policy_ 

It is the purpose of this part to provide 
effective remedies which will eliminate such . 
discriminatory Fractices~ 

~his part shall be deerued an exercise Qf the 
police pouer of the state for the protection of the 
welfare, health, and feace of the peoFle .of this state. 

SEC. 2. Section ~2921 of the Government Code is 
amended to read: 

12921. The opportunity to seek, obtain and hold 
employment without discrimination bec~use. of ~ace, 
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religious creed, color, national origin, ancestry, 
physica1 handicap, medical condition, marital status, sex r 
~ ageL Q~ ~~1 orientation is hereby recognized as and 
declaI:ed to be a civil right.· . 

SEC. 3. Section 12926 of the Government Code is 
amended to read: . 

. 12926. As used in this p~ct in connection with 
nn1awfu1 practices, unless a different meaning clearly 

. appears from the context: 
(al "Age" refers to the chron'ologica1 age of any 

~ndividual who has reached his or her 40th birthday_ 
(b) IIEmployee" do~s not include any .individual 

employed by his parents, spouse, or child, ex: ,any· 
. individual emp10yed under a special license in a nonprofit 

sheltered workshop·o~.rehabilitation facilityo 
(e) "Emplojer," except as hereinafter provided, 

·inc1udes any person Legularly employing five or more 
'peJ:sons, or any person acting as an agent of an emp1oyer, 
di~ectly or indirectly; the state or any politica1 or ' 
civil subdivision thereof and.cities. " 

"BmployerU ' do~s not include a'religious . 
"association O~ corporation not organized for private 
profit. 

(d) "Employment agency" includes any person. 
undeitaking £or compensation to procu~e employees or 

:'oppo~tunities to work. . 
. (e) "Labor organizationU includes any 

organization ~hich exists and is constituted for the 
purpose, ~D ~~ole or in part, of collective bargaining or , 
of dealing with employers concerning grievances, ·terms or 
conditions of ~mploJGent, or of other ~utual aid or 
protecticn. , 

(f) "Medical condition" means any health 
impai~ment related to or associated uith a diagnosis of 
cane'er, for which a (:erSOll has been rehabil.itated 01: cured" 
based on competent Inedical ev iilencelO . 

. . (9) "On the bases enumerat~d in this partn mea.ns 
or refers to ~iscrimiriation on the basis of one or nore of 
.the following: racc p reli9ioQs.creed~ color, national 
orl.gl.n, ancestry ~ physical handic.ap ~ medical conclition, 
mal:i.tal status, "sex, -&E ageL .Q~ gxua! ~..!glltation. 

'(1&) "Physical handicap" includes impal.rment of 
sight, hearing, or speech, or impairment of physical 
ab.i1ity because of al:q;uta tion or loss of function or 
coordination, or any other health impai~ment yhich 
req~ires special eau~ation or ~elated services. 

. Jll "S~! .Qf:ientation" ~~ ~ orientation 

I • . . 

-'---I"~ _____ ~_~""_""""""""""."""·"""""_a ______ ..... _ ....... _=_==-==...::-=_=~ 
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toward ot,hg! ,!!dlllts, .f! ~it.h~~ .§~.L !!.§ '§!t~!!~1 partners. 

3 

SEC. 4_ section 12931 of the Government Code is 
amended to read: 

12931. ~he department may also provide 
assistance to communities and persons therein in resolving 
disputes, disagreements, or difficulties relating to . 
discriminatory practices based on race, religious creed, 
colo~, national origin, ancestry, physical handicap, 
medical condition, ma~ital status, sex, ~ ageL Q£ sexual 
·orienta~ioB which impair the rights of persons in such 
communities under the constitution or laws of the United 
states o~ of, this state. ~he services of the department 
may be made available in cases of such disputes, 
disagI:,eements. or difficulties only when, in its judgment, 
peaceful ,relations among the. citizens of the community 
involved are threatened theceby. ~he department's services 
are to be made available only· upon the reguest of an 
.appropriate state or local pub.lic body, or upon the 
~eguest of any person directly affected'bI any such 
·dispute, disagreement, or difficulty_ 

. . ~he assistance of the department pu£suant to 
'this section shall be limited to endeavors' at 
investigation, confe~ence, conciliation, and persuasion •. ' 

, :SEC. 5. Section 12940 of the Government Code is 
amended to . .read:. , .. , 

,12940. It shall. be an unla~fnL employment .: 
pr~ctice, un1ess based upon a bona fide occupational ' 
qualification, o'r, except wher~ based upon applicable 
security regulations established by the United States or 
the state of California: ' 

ta) For an employer,· because of the race, 
religiou~ creed, coloL, national origin, ancestry, 
physical handicap, medical condition, marital status, ~ 
sexL ~~ §g~~~! Qf~~n!~tion of any person, to refuse to 
hire OJ: ~mploy the pe,rson or to l:efuse to select the 
person fOl: a training program leading to employme'nt, or to 
bar 6r to' discharge such person from employment or from a 
training program leading to employment, or to discriminate 
against such person in co~pensation or in terms, 
cond.i,tions or privileges of eroployroen t. 

(1) Nothing in this part shall prohibit an ... 
employer Irom refusing to hire or discharging a physica111 
handicapped employee, or subject an employer to any legal, 
1iabi1ity resulting from the ~efusal to employ or the 

. discharge df a physically handicapped employee, where the 
employee,· because of his oc her physical handicap, is 
unable to perform his or her duties, or cannot perform 

. . .. 



. .. 

... -... .::. 

.. 

. :' .. 

80357 14:11 PAGE 110. 
XECOBD # 90 ilF: RN 81 000341 

such duties in a manner ·which would not endanger his or 
her health or safety or the health and safety of others. 

(2) Nothing in this Fart shall prohibit an 
emp10yer ·from refusing to hire or discharging an eruployee 
ubc, because of the employee's medical condition, is 
unable to perform his or her duties, or cannot perform 
such duties in a manner which would not endanger the 
employee's health or safety or the health or safety of 
othe~s_ Nothing in this part sha~l subject an employer to. 
any legal liability ·resulting from the refus~l to enploy 
or the discharge of ·an employee Rho, because of the . 
employee's medical ~oDaition, is unable to perfocm hi$ or 

··her duties,· or· cannot perform such duties in a manner 
. which· lIould not enda.Dger the employee's health or saf~t.Y 

or the health or safety of others. 
. (3) Nothing in this part relating to 

.disc£imination on account of marital status shal1 either 
ti) affect the right of an .employer to reasonably regulate, 
for reasons of supervision, safety, security, or mora1e, 
the working of spouses in the same department, division,· . 
·or facility, consistent with the rules ana regulations 
adopted by the commission, or (ii) prchibit.bcna fide 
health plans from providing additional or gre.ater benefit~ 
to employees with dependents than to those employees :. 
without or Kith fewer depende~ts. . 

. ·(b) Fora labor organization, because of the, . 
~ace~' religious creed, color, national origin, ancestrYr 
phys.ical handicap, medical condition, ~arital status, -EH? 

sex.c. .Q.£ §gxuciJ: ..Qrien!~!..!on of any persoll, to exclude, 
expel or restrict f~omits membership such person, or to 
provide only second-class or se9cegated membership or·to 
discriminate against any person because of the race, '. 
~eligious creed, color, national origin, ~ncestrYr 
physical handicap, nledica~ condi tion, mari tal status, -&E­

sex.L·. 2~ ~~~! Q.£~g.!!!~·tiQ!! of such person in the election 
· of officers of the lahor organization or in the selection 

of the labor organization's staff or to discriminate in . 
any way against any of its members or against any employer 
or against any .person employed hy an €~ployer. . 

. (e) For any person to discriminate against any 
person ill the selecticn or training of that person in any 

.apFrenticeship training program or any other training 
program leading to employment because of the race, 
religious creed, coloc, national origin, ancestry, 
pbysical handicap, medical condition, baLital status, ~ 
sexL o~ §g~al Qrie~!~~iQll of the person aisc~irninated 

. against. 

'. 
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(d) For any employer or employment agency, 
unless specifically acting in accordance with federal 
equal ~mployment opportunity guidelines and regulations 
approved by the com~ission, to print or circulate or cause 
to ~e printed or circulated a~y publication, or to make 
any non-job-~elated inquiry, either verbal o£ through use 
of an application form, which expresses, di£ectly or 
indi£ect1y, any limitation, sFecification, or ' 
discrimination as to race, religious creed, color, 
national origin, ancestry, physical handicap, medical 
condition, ma~ital status, ~ sex, ~ ~~al orientation~ 
or any intent to' make any such limitation, specification 

" or discritlin'ation. !lathing in this subdivision shall 
p~obibit any employer from making, in connection ~ith 
.prospective e~p~oyment, an inguiry as to, or a r~quest for 

, , infOLmation Eegarding, the physical fitness, medical 0' 

. condition, physical condition or medical history of 
'applicants if that inquiry or reguest for information is 
direct~y related and Fertinent to the FositioD the 
applicant· is app1ying for or directly related to a , 
determination o£ whether the applicant vould endang~~ his 

."or her h~a1th or safety or the health or safety of others. 
(e) For any employer, label: o£ganization or, 

employm'ent agenci to discharge, expel or' othel:\:Ji~e 
discriminate _ against any person because the person has ,6 " 

opposed any practices forbidden under this pa~t or because 
the per·son has filed a complaint, testified or assist.ed in 
any proceeding under this part. ' 

(fl For any person to aid, abet, incite, 'compel, 
or-·coerce the" doing of any of the acts forbidden under 
thi~ part, or tO,attempt to do so. 

(g) For the g~verning boatd of a school district' 
to viola~flsection Q4066 or 87402 of the Education Code. 
-----,\\'SEC ... 6. 0 section 12940.5 is added to the 

'Gove~nment Coae, to read: 
.12940.5. Nothing in this pa~t relating-to 

disc.x:imination on account of sexual orientation is 
intended, nor shall be construed, to: 

[ 

:. .~ :Limi t the affirma ti ve defenses a vailable to 
. an employer under this part upon a showing that an 
. emp10jee or prospective employee has been convicted of a 

crime and a showing that the conduct upon which such a 
conviction was obtained was job related. 

~ Require the imposition of quotas, goals, or 
other affirmative actions as relief for discrimination 
based on, or because of" sexual orientation. , 

SEC. 7., section 12941, of the Government Code is 

LEL x:= L , 11 
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amended to read: 
12944. Ca) It shall be unla wful for a licensing 

board to requice any examination or establish any othe£ 
gualification for licensing which has an adverse impact on 
any class by vi~tue of its race, creed, color, national 
origin o~ ancestr~r sex, age r medical condition, ~ 
phl'sical handicap, .Q.f .§exual orientation unless such 
practice can be demonstrated to be job related • 

. fihere~the commission, after hearing, determines 
that an examination ·is unlawful unde~ this subdivision, 
the licensing board may continue to use and rely on such 
examination until such time as judicial Leview by the 
superior court of the determination is exhausted. 

. If an examination or other gualification for" 
licensing is determined. to be unlawful under this section, 
.that dete~mination shall not void, limit, repeal, or 
o~herwise affe~t any right, privilege, status, or 
responsibility previously conferred upon any pers~n by 
such examination or b~ a license issued in reliance on .: 
such examination or qualificationQ 

. (b)· It shall be unlayful for any licensing boaEd~ 
·unless specifically acting in accordance with federal . 
egual employment oppo~tunity guidelines or regulations . 
approved by the commission, to p~int or ci£culate or cause 
to be printed or circulated any publication, O~ to make 
any no.n-"job-related inquiry, either verba.l .OJ: through ·use 
of an application form, which expresses., directly or 
indix:ectly, any lirni tation·, specifica tion, 01: 

discrimination as to· rac~, religious creed, color, 
national origin, ancestry, physical handicap, medica1 
condition~ !?ex, * age, .Q.f ~!!al orientati.Q!Lt.. or any 
intent to make any such ~imitatioD, sfecification, or 
disc~iminat~on. Nothing in this subdivision shall 
prohibit any licensing board from makiug, in connection 
with prospective licensure o~ certification, an inquiry as . 
to, .O~ a· req~est .for· information regarding, the physical . 
fitness of applicants if that i~guirJ or ~eguest for " 
info~mation is directly related and pertinent to the 
·license or the licensed position the applicant is applying· 
for. . 

(e)· It is unlawful·for a licensing board to 
discriminate against any p~rson because such peLson has 
filed a complaint, testified, or assisted in any 
proceeding under this part. 

(d) It is unlawful for any licensing board to . 
fail to keep records of applications fo~ licensing or . 
certification for a period of tyO years following the date 

5£Citsas 22Mb lmL£LL && === £l-&!6i~ lzUt!yJft\J Lm&4iiA Hii1it&hd2iiiJ&££k4ZPQb)J fa'. ~ 
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; of· receipt of such aFflications. 

(e) As used in this section, ulicensing'boardu 

means any state board, agency, or atithority. in the state 
and Consu~e~ Se~vices Agency ~hich has the authority to 
grant licenses or ce~tificatcs uhich are Fre~eguisites to 
employment eligibility or professional status. 
. SEC. 8.' Section 12993 of the Government Code is 
amended to read: 

12993. Ca) The provisions of this part shall be 
construed liberally for the accomplish~ent of the purposes 
the~eof. Nothing contained in this pa~t shall be deemed 
to xepeal any of the provisions of the Civil Sights Law or 
of any other law of this state relating to discrimination 
because ~f race, religious. creed, color, national origin, 
ancest£y, physical haDdicap~ medical condition, marital 
.status, ,.sex, -9£ age.L .Q~ .2~.!ial .QrientE!tion... 
. . . (b) Nothing contained in this Fart ~elating to 

. discrimination in employment on account of sex or medical 
...... condition shall be dEemed to affect the operation of the .. 

. terms ox: condi tions of any bona fide· .x:etireroent, pension, 
·~mployee beriefit, or insu~ance plan, provided such terms,' 
'. or conditions ate in accordance wi th customa r.y and 

.. ' .x:easonable or ac'tuarially sound underuriting In:acticcs. . 
' .. ' (c) J.:hile it is t}lC illtentiol1 of the J~egislature ' 

, to occuP.2 ·the field of regulation of discriroiriation in :'. ' 
. employment and housing'encompassed by the provisions of 
this pa~t, exclrisiva of all othe~ laws banning 

';discrimination in eruFloyment a~a housing hy any city,'city 
. a'ndcounty, cqunty, or otheJ: Folitical subdivision of the' 
state, nothing contained in this part· shall be construea, 

. in any manner or way, to limit or ~estrict the application 
-of Section 51 of the Civil Code. 

Amendment 3 
Ori page 1, stcike out lines 2 to 4', inclusive, 

,and strike out fagcs 2 and 3. 
- 0 ~ 

.' 
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April 5, 1983 
Assemblyman Art Agnos 
STATE CAPITOL 
Room 3151 
Sacramento, CA 95814 

Re: A. B. 1 

Dear Art: 

I enjoyed our meeting a couple of weeks ago. As you re­
quested, I am submitting to you answers to some of the most pressing 
questions which we have been asked regarding A.B. 1. I hope these 
comments will be helpful to you and your staff in your dialogue with 
colleagues in the legislature. Since these ideas were developed 
largely through the expertise of Lee Walker and Thomas Coleman, they 
must be given credit for much of this letter's contents. 

The questions asked and answered are: 

1. What are some of the protections against sexual ori­
entation discrimination in employment which presently exist 
in California? 

2. If protection against sexual orientation discrimination 
in employment already exists, why is A.B. 1 necessary? 

3. What will be the fiscal impact of A.B. 1? 

4. How do we know that sexual orientation discrimination in 
employment in California is enough of a problem to merit the 
protections afforded by A.B. 1? 

5. Shouldn't statutory protection be limited to persons 
experiencing discrimination because of their "unchangeable" 
or "immutable" characteristics such as race rather than 
matters which involve "personal choice"? 

6. Isn't this just another unnecessary regulation hindering 
business? 

Please call if any of UB may be of addi tional assistanc to 
you in this project. Best wishes. 

~-------------------------------------------~~I~r--------------
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SOME COMMON QUESTIONS 
RELATED TO A.B. 1 

April 5, 1983 

1. WHAT ARE SOME OF THE PROTECTIONS AGAINST SEXUAL ORIENTATION 
DISCRIMINATION IN EMPLOYMENT WHICH PRESENTLY EXIST IN CALIFORNIA? 

Present sources of protection against sexual orientation 
discrimination in employment depend upon many factors, such as the 
city in which the discrimination takes place, how "out of the closet" 
the victim is, and whether the employer is public or private, state 
or local, or under civil service rules or the jurisdiction of the 
governor. 

Local ordinances, such as those found in Los Angeles, San 
Francisco, and Berkeley, often provide some of the most complete 
protection for both private and public sector employees. Other 
jurisdictions have passed ordinances which specifically prohibit 
sexual orientation discrimination in government employment. These 
jurisdictions include Cupertino, Palo Alto, Mountain View, San Mateo 
County, Santa Cruz County, Santa Clara County, and the City of Santa 
Barbara. Some municipalities have acknowledged their responsibility 
not to engage in such discrimination in their collective bargaining 
agreements with local government employee unions. Contra Costa 
County is an example. 

The state Constitution 1s an important source of protection. 
It requires, either explicitly or through interpretation: 

(a) that civil service be administered through a merit 
system; therefore, merit system employers may not discrimi­
nate against an applicant or employee on account of any non­
merit related factor, such as his or her sexual orientation 
(Article VII, §l(b); 63 Ops.Cal.Atty.Gen. 583,586 (1980)); 

(b) that public and private employers refrain from 
prying into the sexual orientation of applicants or em­
ployees and must refrain from sharing or using sexual orien­
tation information in a manner which may have an adverse 
impact on an applicant or employee (Article I, §1, right of 
privacy as an inalienable right, which right restricts the 
overbroad collection, retention, and use of unnecessary 
personal information [i.e., not related to job fitness] by 
both government and business interests; and many appellate 
cases interpreting this provision); and 

(e) that public employers afford equal opportunities 
to lesbians and gay men on the same terms as opportunities 
and benefits are afforded to applicants or employees with a 
heterosexual orientation (Article I, 57, equal protection). 



o Assemblyman Art Agnos Page 3 April 5, 1983 

In addition, the United States Constitutibn, while not ex­
plicitly addressing sexual orientation, does implicitly mandate that 
government agencies engage in no invidious discrimination against 
persons of one sexual orientation and refrain from taking any arbi­
trary action against employees or applicants (Fourteenth Amendment's 
equal protection and due process clauses). 

Further, some state statutes, either explicitly or through 
interpretation, provide a basis for protection, requiring: 

(a) that state agencies governed by state civil service 
rules not discriminate on the basis of the sexual orienta­
tion of applicants or employees (Government Code §18500 et 
seq.); and 

(b) that public and private employers refrain from 
pressuring employees to remain "in the closet" or dis­
criminating against those who identify themselves as les­
bians and gay men or who are involved in gay-rights activi­
ties (Government Code §3201 et seq.; Labor Code §§1101 and 
1102; Gay Law Students Association v. Pacific Telephone 
(1979) 24 Cal.3d 458). 

The Governor's Executive Order B-54-79, as construed by the 
California Attorney General (63 Ops.Cal.Atty.Gen. 583 (1980» also 
bans such discrimination in state employment within the jurisdiction 
of the governor. 

Interrogations of applicants or employees about their sexual 
orientation may constitute a violation of the common law tort of 
privacy, being an intrusion into their private affairs. Sexual 
orientation discrimination in employment may also give rise to a 
number of other civil or tort causes of action, including sexual 
harassment, breach of contract, a.nd intentional infliction of emo­
tional distress. 

Thus, there is a somewhat comprehensive, if not confusing, 
patchwork of protection already in existence within the state. The 
value of these legal foundations is questionable, however, without an 
adequate mechanism for practical implementation. 

2. IF PROTECTION AGAINST SEXUAL ORIENTATION DISCRIMINATION IN EM­
PLOYMENT ALREADY EXISTS, WHY IS A.B. 1 NECESSARY? 

(1) NOTICE 

The present law is a complex hodge-podge of constitutional 
provisions, statutes, common law, opinions, and interpretations. It 
is, at times, ambiguous and is difficult for lawyers to deal with, 
let alone lay employers and employees. There is no uniformity, 
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either in requirements or in remedies, and no articulated state-wide 
policy which provides notice to employers so that they know their 
duties under the law or sufficient notice to employees regarding 
their rights. As a consequence, most victims of such discrimination 
do not even know that they have legal recourse. 

Beyause of the ambiguities and lack of uniformity in the 
law, employers are not equipped to evaluate and remedy such discrimi­
nation problems internally through their personnel departments. In­
stead, they must use their attorneys, which often has the consequence 
of escalating an otherwise solvable problem. 

A.B. 1 would provide the necessary statement of a state-wide 
and uniform policy barring employment discrimination based upon 
sexual orientation. 

(2) ADEQUATE REMEDY 

Even wi th the large body of existing law on the subjec t, 
there is very little in the way of administrative processes to moni­
tor and handle sexual orientation discrimination in employment in 
California. In other words, provisions for implementation of the law 
are severely lacking. The present law invites costly and lengthy 
litigation to determine not only the remedies available, but even the 
procedures which are proper. Existing remedies are problematic for 
several other reasons: 

(a) high exposure and visibility for employees: em­
ployees wishing to claim a violation of their right of 
privacy in their personal relationships and associations 
aggravate the loss of pri vacy when it is necessary to bring 
a lawsuit which throws their private information into the 
public arena; this alon€~ is often enough to keep victims 
from asserting their right; 

(b) high exposure and visibility for employers: em­
ployers would prefer private conciliatory procedures rather 
than having their dirty linen aired in the public arena of 
state court or federal court litigation; and 

(c) cost, complexity, and time-consumption: current 
remedies are litigation-oriented and are thus expensive, 
usually require the retention of attorneys, and can drag on 
for years. 

A.B. 1 would amend the Fair Employment and Housing Act to 
allow complaints to be processed through the administrative framework 
of the Department of Fair Employment and Housing. This agency's 
procedures are free, simple to understand for employees and em­
ployers, uniform, and quick (with settlements sometimes within 2 
months and completion usually within a year), with an emphasis on 
conciliation, with low visibility for employee and employer, and with 
the profeSSional expertise in thi.s type of problem-solving which 
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exists nowhere else in either the public or private sectors. Inv~s­
tigating and handling discrimination is all the agency does, 100% of 
the time. Another benefit of implementation through the D.F.E.H. 
would accrue whenever there were multiple reasons for discrimination, 
such as in the case of a woman who is also leshian and black suf­
fering discrimination. The procedures of the Department could handle 
the entire investigation and determination in such a case. 

3. WHAT WILL BE THE FISCAL IMPACT OF A.B. 1? 

The fiscal impact of ineluding sexual orientation discrimi­
nation in employment within the purview of the D.F.E.H. is insignifi­
cant. This conclusion is based upon several factors: 

(a) most employers, it may be assumed, will simply obey 
the law once they know what the law is; 

(b) the previous e:tperience of adding "women" as a 
protected class did not immediately result in an over­
whelming increase in the number of complaints filed; 

(c) statistics from jurisdictions where protection is 
already afforded, including the cities of Los Angeles and 
San Francisco, the state of Wisconsin, and California state 
services as administered through the State Personnel Board, 
show that the quantity of complaints did not increase dra­
matically as a result of adding this protection; and 

(d) the "closet faetor," which often keeps individuals 
from admitting or recognizing sexual orientation discrimina­
tion. 

For those complaints which are brought, the expense of the 
conciliation process through the D.F.E.H. is more than offset by the 
savings to the state in costs of litigation through the courts. The 
D.F.E.H. procedures also save the employer in staff and attorney time 
necessary to process and respond to complaints and lawsuits as well 
as costs of paying out damage aw,~rds or settlements. Legal fees and 
costs are saved by employees as well. 

Finally, it must be remembered that to permit discrimination 
against any group has a costly negative impact on the human resource, 
the most valuable resource the state possesses, in that such dis­
crimination limits the full participation in and contribution to 
society of a significant portion of the state's population. Thus, 
discrimination is not a cost-effective activity. 
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4. HOW DO WE KNOW THAT SEXUAL OHIENTATION DISCRIM1NATION IN EMPLOY­
MENT IN CALIFORNIA IS ENOUGH OF A·~ROBLEM TO MERIT THE PROTECTIONS 
AFFORDED BY A.B. 1? 

(1) THE STATISTICAL APPROACH 

Statistics do not provide the best measure of sexual orien­
tation discrimination because adequate statistics simply do not 
exist; there has never been a good scientific controlled sample: 

(a) in jurisdictions without protection, there is no 
place from which to gather statistics; there would be few 
inquiries except in the most aggravated circumstances, and, 
even then, the "closet factor" would often keep an employee 
from asserting his rights; many employees simply do not want 
to be identified as gay; and 

(b) in jurisdictions with some protection, there may 
often have been little or no publicity about the protection 
because of a lack of any system for processing complaints in 
an organized or uniform way; additionally, there has often 
been a lack of technical skill and sensitivity in intaking, 
processing, and investigating claims of such discrimination, 
so what statistical information which is extant is not very 
accurate. 

Valuable personal experience and case histories can be docu­
mented through talking with individuals such as Susan McGrievy of the 
A.C.L.U. in Southern California; Los Angeles attorney Steve Kelber as 
well as the undersigned; San Francisco attorneys Donna Hitchens, Matt 
Coles, and Leonard Graff of Gay Rights Advocates; the staff of the 
State Personnel Board; the admin:lstrators and others associated with 
the Gay and Lesbian Community Services Center in Los Angeles, in­
cluding Steve Schulte and Judge ~and Schrader, and other such centers 
throughout the state; Joy Fisher with the Fair Employment and Housing 
Commission; and attorneys who wrote the primary and amicus curiae 
briefs in the Supreme Court case Gay Law Students Association v. 
Pacific Telephone, cited above. 

(2) PRE-EXISTING PREJUDICES 

It is clear from the experience of the black, hispanic, and 
women's movements that pre-existing prejudices naturally spillover 
into the work-place. No one would deny the prejudice against homo­
sexuals, ranging from extreme hatred and disgust to fear and suspi­
cion, which is felt and expressed by much of the society. Given 
these factors, denial of the existence of such discrimination is 
unrealistic at best. It should also be remembered that discrimina­
tion against black people was often denied until the consciousness of 
the black community as well as society's institutions was raised, 
which takes time. Recognizing the types of discrimination exercised 
against gay people especially requires the development of skill and 



• 
Assemblyman Art Agnos PU.ge 7 April 5, 1983 

sensitivity. Besides the more overt denial of employment, firing, or 
changes of job position or location,- the types of discrimination 
include: 

(a) the attitude, often heard expressed, that "there 
would be no problem if gays simply remain closeted"; not 
allowing the individual to express his or her personality 
and social choices is an insidious type of discrimination; 

(b) generalizations based upon myths and false stereo­
types about people and their relationships and associations, 
used to limit employment opportunities or to decide ability 
or appropriateness to work in certain job settings; such 
myths are discussed in the Report (at page 340 et seq,) and 
Executive Summary (at page 40 et seq.) of the Commission on 
Personal Privacy, and include "gays are child molesters" 
(often used as a rationale for excluding gays from educa­
tional positions), "homosexuality is a mental illness," 
"contact with or exposure to homosexuals is dangerous," and 
"a proper justification for sexual orientation discrimina­
tion is that homosexuality is unnatural"; 

(c) subtle limitations on normal societal rights, such 
as having the picture of one's family partner on one's 
workdesk, talking with fellow employees about one's date the 
previous evening, and taking one's family partner to work­
place-related social functions; and 

(d) the demeaning jokes and offensive language which 
many minorities have, at different times, had to endure; 
because gay people often cannot be seen as gay, this type of 
discrimination has the effect of encouraging the victim to 
remain closeted. 

5. SHOULDN'T STATUTORY PROTECTION BE LIMITED TO PERSONS EXPERIENCING 
DISCRIMINATION BECAUSE OF THEIR "UNCHANGEABLE" OR "IMMUTABLE" CHAR­
ACTERISTICS SUCH AS RACE RATHER THAN MATTERS WHICH INVOLVE "PERSONAL 
CHOICE"? 

The classifications presently given statutory protection 
include religion and marital status; a member's "unchangeable" or 
"immutable" characteristics have never been the sole criteria for 
determination of whether a class should be protected. Even if this 
were a proper factor, the most significant body of scientific re­
search suggests that sexual orientation is far less a "choice" than 
religion or marital status. But the factor is not proper because it 
is not relevant to job performance; the use of this factor in person­
nel and employment decisions is unconstitutionally arbitrary. 
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6. ISN'T THIS JUST ANOTHER UNNECESSARY REGULATION HINDERING BUSI­
NESS? 

Anti-discrimination laws do constitute a limitation on busi­
ness, just as do child labor and minimum wage laws. The restrictions 
against employment discrimination are tolerable, however, based upon 
the assertion that the society is better served by suffering the 
diversity and individuality of its members than by suppressing them, 
especially in a life sustaining activity as basic as employment. The 
greater cost of discrimination is the limitation in the marketplace 
of a significant portion of the human resource of the state. As a 
practical matter, anti-discrimination laws are here to stay; there­
fore, they should be fair, just, complete, and even-handedly imple­
mented. 

CONCLUSION 

One last comment is appropriate. As citizens and taxpayers 
of the state, gay men and lesbians have an inherent right to equal 
justice under the law. This would include equal administrative 
remedies for unconstitutional or unlawful discrimination in employ­
ment. Such a right should not even have to be justified; the prin­
ciple of basic fairness would dictate that result. This does not 
mean that all of society must condone homosexuality. Judgments of 
this type may be appropriate for and within the proper jurisdiction 
of a religious group or may be held as a personal conviction. For 
example, many religious leaders either disapprove of or remain neu­
tral on homosexuality. Yet many of these same leaders defend the 
right of gay people to have equal opportunity in employment, housing, 
and public accomodations. If these are denied one minority, is any 
other safe from discrimination? The fundamental strength of our 
particular constitutional form of government remains the rule of law 
protecting minorities against the majoritarian rule, especially when 
what is being protected is not a fringe benefit or a luxury. What 
could be more basic and necessary to life than the right to earn a 
living and to be a productive part of the society? 

* * * 
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If we can be of further assistance, please contact us. 

Most sincerely, 

Jay M. Kohorn Lee Walker Thomas F. Coleman 

jkr 
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AB 1 Clears First Committee 
by Richard La Voie 

Assembly Bill One, the gay 
employment righlS bill, was ap· 
proved by the Assembly Committee 
on Labor and Employment by a 
vote of 7-5 on February 22nd. The 
bill now moves to the Ways and 
Means Committee. where passage 
seems fairly cerl.ain . . 

The arguments used against 
passage of that bill , which are al­
most identical to fears regarding * 
passage of ABI, have failed to 
materialize, Agnos pointed out. 
Agnos assured committee members 
that AB1, if passed, would not 
lead to ppen "flaunting" of alter­
nate lifestyles in the workplace, 
particularly in schools, where it is 
already forbidden. 

Assemblyman A rt Agnos gaye a polished presematiotl. 

Assemblyman Art Agnos (D-San 
Francisco), who has carried the bill 
for seven years, opened the hearing 
with a well-planned 25-minute 
presentation by systematica ll y 
debunking a series of common 
misconceptions and stereotypes 
about gay people. Agnos referr¢ 
to passage of the Consenting 
Adults bill in 1976, saying that 
opponents of that bil l had pre­
dicted widespread proselytizing by 

f gays if sexual acts between con­
senting adult~ were decriminalized. 

Agnos refuted claims by funda­
mentalist religious opponents that 
homosexuality is a "chosen prac.­
lice" which can be cured. "Homo­
sexuality is not tBught," he said, 
"it is felt." Agnes pointed out that 
all attempts.to change sexual orien­
tBlion had failed, including one 
experiment involving brain surgery. 
HWhat we got was brain damaged 
people," he said. 

Photo by Frank Lawler 

Th~ommittee On Moral Concerns: 

Agnos concluded by telling the 
committee what the bill would not 

, ' . A 'ProfIle Of The Opposition To AB 1 
By Murk Vandervelden 

Material for this article 
was drawn from a recent 
interview conducted by 
C(1/ifornia Public Radio as 
part oj its continuing 
coveraf!1!- of Assemblv Bill 

The Reverend ambles slowly up 
the sleps of rhe State Capitol, 
expressionless, lost in thoughl. On 
Ibis mornin g he I~ as an 
appointment with a Contra Costa 
COunty assemblyman who hasn't 
made up his mind 00 AB 1. He 
SlOPS to chat with a reporte~ . T~e 

pro tcct the moral standards 
embedded in our sociely's Judco~ 
Christian tradition. 

Rev. W.B. Timberlake is a 
lawyer/ pastor turned lobbyist for 
the Carmichael~bascd Commitlee 
On Moml Concerns. Along with 
his wi fe Louzellc.t Timberlake 

..... 
, do, such as allow transvestism or 

political advocacy on the job. or 
establish a system of quotas 
employers would have to meet. 

Testifying for the bill were repre­
sentat ives of three major religioult 
denominations, a Slate corrections 
employee who had been discrimi~ 
nated against, a representative of 
the AFL-CI0 labor organization, a 
Fair Employment and Housing 
Commission official, and the 
mol her of a lesbian. 

Rabbi Les ter Frazen of the Con­
gregation B'Nai Israel of Sacra­
mento , expressed his surprise that 
AB 1 had not been passed by now 
in a siate that values personal 
liberLY. A representative of Sacrn~ 

Continued on pg. j 



Panel Passes Bill Against Job Bias 
Measure Prohibits Discrimination Against Homosexuals 
By JERRY GILLAM, Times Staff Writer 

SACRAMENTO-A bill to prohibit job discrimination 
against homosexuals was approved Wednesday by the 
Assembly Ways and Means Committee, sending the 
politically sensitive issue to the lower house floor for a 
showdown vote. 

The sponsor of the measure, a San 
Francisco assemblyman who represents a 
district that includes a large homosexual 
population, predicted that it will pass the 
Assembly but conceded that he has only a 
"long-shot" chance of Senate approval. 

Democrat Art Agnos recalled that he 
moved a similar bill as far as the Assembly 
floor in 1979, but did not take it up for a 
final vote because, he said, he did not want 
to give singer Anita Bryant's anti-gay 
national crusade of that era any additional 
ammunition. 

"This time I will bring it up for a vote 
come hell or high water," Agnos said. 

In brief, the legislation would prohibit all 
public and profit-making private employ­
ers with five or more workers from firing, 
refusing to hire or refusing to promote 
people because of their sexual orientation. Art Agnos 

It would not apply to nonprofit corpora-
tions or religious groups or to people who have been 
convicted of sex crimes who are applying for ajob where 
they might come in contact with children. Employers 
also would be able to continue to enforce codes 

,"'" J 3 ·')'1- f,,! ___ . oJ¥O __ o._._ 
Lake Tahoe in 1980 was sentenced 
to seven years in federal prison 
after pleading guilty. The govern­
ment dropped three additional 
counts against Willis Brown, 51, in a 
plea-bargaining agreement after he 
admitted transporting explosives in 
interstate commerce. U.S. District 
Judge Walter Craig said that under 
terms of the sentence, Brown could 
be released whenever parole and 
probation officials decide that it is 
appropriate. Two others, John 
Blrges Sr., 61, and Terry Lee Hall, 
26, were convicted in Las Vegas 
Cederal court last year. The bomb 
tore a five-story hole in the casino, 
but there were no injuries. Birges 
said that he demanded $3 million 
not to detonate the bomb because he 
needed money to payoff a loan­
shark. Ella Joan Williams, 48, will 
be tried later. L/I r; " .(,1" P j. 

... 1 d - )?, ' :!} 
~A bill 10 prohibit job discrimina­
tion against homosexuals was nar­
rowly approved, 7 to 5, by a state 
Assembly committee. The contro­
versial legislation, introduced by 
Assemblyman Art Agnos (D-San 
Francisco) was sent by the Labor 
Committee to Ways and Means for 
further consideration. The measure 

specifying modes of dress. 
The state Department of Fair Emplo~ent and 

Housing would be the chief enforcement agency. 
Twelve Democrats on the 21 -member Ways and 

Means Committee voted yes on the bill; six RepubUcans 
voted no. 

"No request is more legitimate in our 
society," Agnos said, "than the freedom to 
live and work in peace, free from discrimi­
nation. 

"What this bill does is to allow people to 
work, to earn a living without fear of losing 
their job for what they can legally do in the 
privacy of their own bedroom." 

Opponents, led by the Rev. W. B. 
Timberlake of the Committee on Moral 
Concerns, predicted that the cost oC the 
homosexual discrimination compJaJnt case­
load would be "·very expensive" to state 
taxpayers. 

But the Ways and Means Committee 
chairman, Assemblyman John Vasconcel­
los (D-Santa Clara), who voted for the bill, 
responded that, "the most cos\ly practice 
ever is discrimination." 

A 1975 state law, sometimes called the 
"homosexual bill of rights," legalized all private sex acts 
between consenting adults. And in 1979, former Gov. 
Edmund G. Brown Jr. signed an executive order for 
state employees prohibiting sexual job discrimination. - _. r~-;- 1/ 
of their sexual orientation. It would 
not apply, however, to nonprofit 
religious organizations or to persons 
who have been convicted of sex 
crimes and who want to apply Cor 
jobs where they might come Into 
contact with children. 

With Ihe I.aden of ~t week's 
strike shipped away to Folsom Pris­
on, the state Department of Correc­
tions declared San Quentin Prison 
back to normal. "The strike is over," 
said department spokeswoman 
Helen Krogh. "Everybody's back at 
work. There were no concessions." 
She added, however, that "possibly 
something wiU be worked out to 
make working inmates a little hap­
pier," indicating that visiting and 
gymnasium periods might be ex­
tended. The work stoppage began 
with a boycott of jobs in the kitchen, 
laundry, offices, maintenance shops 
and prison industries in protest 
against prison routine changes. 

A double murder suspect surren­
dered to a newspaper reporter at 
San Francisco's Hall of Justice. 
Carlos (Goofy) Miranda, 22, wanted 
in the Jan. 21 shooting deaths of 
Peter J iunti, 21, and Julio Petterson, 
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The campaign for AB 1 is under way. 

COMMrnDa: 
A ..... 
~TlON.AND~ 

R\JUII 
WAY. AHO M ....... 

On Wednesday, March 
AB 1 by a vote of 12 to 8. 
on this issue in mid-June. 

23, the Assembly Ways and ~ieans Committee approved 
The full Assembly will vote for the first time 

AB 1 will not succeed without your help. Only a massive campaign, one 
that involves the entire gay and lesbian community and all of its friends will 
secure the passage of AB 1. 

I am sponsoring a one-day seminar for supporters of AB 1 on Saturday, 
t~ay 21, 1983, from 10:00 a.m. to 5:00 p.m . in Room 4202 of the State Capitol 
in Sacramento. I hope that you will be ab le to attend this important program 
of workshops designed to build a coordinated and effective state-wide campaign 
for AB 1. 

I also hope that you will take the time today ~ write again to your 
representatives in the Legislature. Enclosed you will find the names and 
addresses of a l~l members of the Assembly and State Senate, as well as a 
registration form for the AB 1 seminar. As seating is limited, I must request 
that you register in advance by mail. There is no charge for the semi nar. 

We are very close to a major victory for human rights. Every supporter 
of human rights in California has an important role to play in achieving that 
victory. 

I look forward to meeting you on May 21. 

AA:deb 
Enclosures 
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I need your help. 

---
COMMI'n'mIS: 

AGtHQ 
ELBCTIONS AND RI!APPOR11ONMEN 
RuL&S 
WAYS AND MBANS 

The gay and lesbian employment rights bill, AS 1, will be heard by 
the Assembly Committee on Labor and Employment at 4:00 p.m. on Tuesday, 
February 22, 1983. 

With its passage, California will take an important step forward in 
the campaign for human rights. 

Last year Wisconsin became the first state in the nation to extend 
equal protection of the law to lesbians and gay men. Recent public opinion 
polls show an increasing majority of Americans oppose discrimination on 
the basis of sexual orientation. Major religious leaders, labor unions, 
businesses and professional associations have gone on record in support 
of non-discrimination policies. Throughout the United States the gay and 
lesbian communities are better organized and stronger than ever before. 

But our opponents are ~lso strong. -

Those who would turn back the clock on human rights claim that this 
legislation would sanction an immoral lifestyle; that gay people somehow 
threaten traditional family values. Under the guise of religion, they 
preach a doctrine of hate and prejudice. They too have organizations, 
and their names are familiar: Moral Majority, Committee on Moral Concerns, 
~hristian Voice. They have powerful allies and they are well financed. 

As the representative of a large gay and lesbian constituency, I have 
witnessed firsthand the often devastating effects of anti-gay prejudice 
on the lives of individual lesbians and gay men. Like you, I believe that 
discrimination against any group of people cannot be tolerated in a free 
society. 

- OVER ... 
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With your help, AB 1 will become law. 

Please take the time to write today to your representatives in the 
California Legislature. I have enclosed a list of the members of the 
Assembly Committee on Labor and Employment. A strong vote in support of 
AS 1 by this committee is essential. 

A very valuable process of education has continued over the years on 
this issue. More and more legislators understand that gay and lesbian 
people are entitled to the same rights and responsibilities as other 
citizens. 

I am proud to carry this legislation. I look forward to working 
with you in the weeks and months ahead. 

Si~elY. 

~ 
ART AGNOS 

AA:cjb 

Enclosures 

P. S. I have also enclosed a form for supporters of AS 1 to sign and return. 
lid appreciate your help in circulating this form. 



IH NEW PROTECTION 

Wilson's Surprise on Gay Job Rights 
By Greg Lucas 

Chronlcle &u:ramento Bureau 

Sacramento 
After weeks of weighing the 

arguments, Governor Wilson in 
late September finally vetoed a 
bill protecting gays and lesbians 
from job discrimination be­
cause he said small businesses 
would suffer and the number of 
work-related lawsuits would in­
crease. 

A month later, the Wilson ad~ 
ministration quietly authorized 
essentially the same protections 
granted in the bill by ordering 
the Department of Industrial tte.. 
lations to handle sexual orienta­
tion job discrimination cases un­
der state labor laws. 

There is speculation now that' 
W~on's later action may place 
greater burdens on small busi­
nesses and could cost taxpayers 
more money. 

"Wilson trapped himself. He 
shot himself in the foot," said 
Thomas F. Coleman, a Los Ange­
les lawyer specializing in sexual 
orientation and marital status is­
sues. "He hurt the very people he 
said be was trying to protect iI:. 
his veto .message." , 

If AB10l had become law, 
nonprofit reHgious groups -
some of which opposed the mea­
sure, claiming it would force 
them to hire gays - would have 
been exempt from its require­
men~.Butnow,underthelabor 
code, they have no exemption. 

Any employer - regardless 
of size - that violates the labor 
code faces criminal penalties. 
Prosecutions of ABlOl violations 
would have been clvll cases. 

"ABIOl was a very simple, 
good public policy measure," 

said Laurie McBride, who lobbied 
in behalf of the bill. "What we 
have now are the same protections 
but it's a more chaotic remedy." 

Bill Livingstone, Wilson's press 
secretary t said he was unfamillar 
with the procedures for investigat­
ing discrimination claims under 
the labor code and so could not 
comment. 

Taking Blal Claims 
After talking with members of 

the governor's staff, the Division 
of Labor Standards Enforcement 
. within the state Department of In­
dustrial Relations began accepting 
claims of hiring or employment 
discrimination based on sexual ort-

entation at its 21 district offices on 
October 80. 

So far 15 complaints have been 
filed. 

Coleman contends that the 
.small number of complaints is due 
to a nonexistent outreach effort by 
the department. 

No effort has been made to an­
nounce the new polley but· a 
spokesman for the department 
said a press release will be issued 
soon to report on the department's 
progress. 

In the past, the department has 
handled a few sexual orientation 
discrimination claims but only 

. those involving "overt polltical ac-

tl~~ legal OPIni~ the . 
thenbt eOlilllllSSlOner Lloyd 
Aubrey said there was no require­
ment to handle complliliits from 
persons who were diSci1Diliiited 
agitnst but SUent about tn. no­
mosexuality. 
. Aubry took the opposite posi­

tion of a 1986 attorney general's 
opinion that Wilson cited in his 
veto. which said two sections of 
the labor code provided protection 
against any job discrimination 
based on sexual orientation. 

. But one month after Wilson's 
September 29 veto of ABl01, Au­
bry - now the director of the lJe- v 
partment Of Industrial RelatiODSJt"" 
- 0Itred bl8 staR to Accept aU 
job rlmination claims filed by 
gays and Iesbiins. ; 

The move came just days after 
a state appellate court in San Fran­
cisco agreed with the attorney 
general's opinion and said state 
law covers all types of discrimina­
tion involving sexual orientation. 

Minima. Cost I_pad 
If ABIO~ were law, the duty of 

investigating such complaints 
would have been given to the De­
partment of Fair Employment and 
Housing, which already handles 
complaints of housing discrimina­
tion based on sexual orientation. 

"To add one new class of com­
plaint to their current responsibili­
ties would have been minimal in 
cost," said Coleman. 

Only 10 percent of the labor 
division's investigations involve 
discrimination issues, said Victoria 
Bradshaw, the new labor commis­
sioner. Investigators are now be­
ing trained to handle discrimina­
tion complaints based on sexual 
orientation. . 

"We're trying very hard to 
make sure we handle these cases 
appropriately and we are giving 
them the special attention that at 
this'point they warrant," she said. 

Bradshaw said there are now 
six investigators and two hearing 
officers being trained to handle 
sexual orientation complaints. liAs 
the caseload Increases," she said, 
'''those numbers will increase." 
Handling discrimination cases UD­
der labor laws instead of under 
fair employment laws is a double­
edged sword for both violators and 
victims. 

Fair employment laws, except 
in cases of harassment, do not ap­
ply to businesses of under five em­
ployees. Labor laws do. 

"Obviously, if (ABIOl) wouldn't 
have applied to employers of less 
than five employees then the an­
swer is this system is more burden­
some (to them)," saId Bradshaw, 
adding that most of the complaints 
received since October 80 involve 
businesses with more than five em­
ployees. 

Nonprofit religious groups also 
enjoy no exemptions in the labor 
code. 

Violations of fair employment 
laws carry only civil penalties. Vio­
lations of the labor code sections 
being used to protect gays and les­
bians from discrimination carry 
criminal penalties of $1,000 for in­
ilviduals and $5,000 for a corpora-
~on. . , 

au 

San lfrands(o (£~ronidt 

FRIDAY, DECEMBER 6; 1991 
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