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REPRESSIVE SEXUAL REGULATIONS 
IN OKLAHOMA: AN ANALYSIS 
The National Committee for Sexual Civil Liberties has 
appeared as Amicus Curiae in a case before the Okla­
homa Court of Criminal Appeals. The case involves 
defendants charged under Title 27, Section 154b, of the 
revised ordinances of the City of Tulsa. 

The ordinance in question reads: 
"It shall be an offense for any person to ... (b) solicit, 

induce, intice, or procure another to commit an act of 
lewdness, assignation, or prostitution with himself or 
herself." 

The complaints alleged solicitation for .. an act of 
lewdness by.unnatural act, oral copulation." The defen­
dants are challenging the constitutional validity of the 
statute on vagueness and overbreadth grounds based on 
the lewdness portion of the ordinance; the case does not 
involve challenges to the prostitution portion. 

The Tulsa ordinance defines "lewdness" as follows: 
"The term 'lewdness' shall be construed to include 

the making of any appointment or engagement for prosti­
tution, or lewdness, or any act in furtherance of such 
aPPointment or engagement." Title 27, Section 151. 

These ordinances are identical to the statutes of the 
State of Oklahoma (see Title 21, Section 1029(b) and 
Section 1030 of the Oklahoma statutes). 

As a result of the challenge, the Municipal Court 
declared the ordinance unconstitutional and dismissed 
the cases. The City of Tulsa has appealed. 

The following is from the BRIEF OF AMICUS CURIAE 
ON BEHALF OF APPELLEES which brief was prepared 
by Thomas F. Coleman, co-chairman of the National 
Committee for Sexal Civil Liberties. It is being reprinted 
here because it reviews the due process, privacy, and 
overbreadth problems universal to these types of 
statutes throughout the country. It also gives a complete 
survey of the law and all precedents in the State of Okla­
homa as well as setting forth valuable and citeable 
authorities from other jurisdictions. 

DUE PROCESS ARGUMENTS 
"The threshold consideration in reviewing a statute 

which has been challenged as unconstitutionally vague, 
is whether that statute requires or forbids an action in 
terms which are so ambiguous that 'men of proper intel­
ligence must guess at its meaning and differ as to its 
application.' Connelly v. General Construction Company, 

i'Statutory clarity is also necessary to prevent arbi­
trary exercise of power and discretion by courts and law 
enforcement Officials. Grayned v. Rockford, 408 U.S. 
104, 110 (1972). The United States Supreme Court has 
held that vaguely worded statutes are constitutionally 
defective, because they fail not only to provide adequate 
notice to potential offenders, but they also provide inade­
quate standards for law enforcement officials, thereby 
encouraging discriminatory enforcement by the police. 
Papachristu v. City of Jacksonville, 405 U.S. 156 (1971 ). 

II Furthermore, if a legislative body passes an ex­
tremely vague statute or ordinance, and if the courts are 
unable to satisfactorily construe and limit the definition, 
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Military told by U.S. Court to 
define policy on gays 

The United States Court of Appeals for the District of 
Columbia ordered the Air Force and Navy to fully explain 
its policy on the exclusion of homosexuals from the 
military, specifically ordering an explanation of a policy 
of retention in the military of homosexuals in "ex­
ceptional circumstances." 

Mat/ovich v. Secretary of the Air Force, No. 76-2110, 
decided December 6, 1978, and companion case Berg v. 
Secretary of the Navy, No. 77-1785, decided the same 
day. 

The facts of the Matlovich case were set for th in detail 
in the court's opinion and 'so the portion of that opinion 
setting forth the facts will be reprinted here: 

In March 1975, apellant Leonard P. Matlovich, 
after some twelve years of excellent service in the 
military, wrote to the Secretary of the Air Force, 
through his commanding officers, that he had con­
cluded that his "sexual preferences are homo­
sexua l as opposed to heterosexual. " He added that 
in his view his sexual preferences would in no way 
interfere with his Air Force duties and that he 
considered himself fully qualified for further 
military service. He asked that the provision in AFM 
39-12 (Change 4) Oct. 21, 1970, para. 2-103, 
relating to the discharge of homosexuals be waived 
in his case. 

This regulation provided for a general policy of 
discharging Air Force members determined to 
have performed homosexual acts. Exceptions to 
the poli cy were contemplated if "the most unusual 
circumstances exist and provided the airman's 
ability to perform military service has not been 
compromised." At that time M<!tlovich was a 
Technical Sergeant assigned to the 451 Oth Support 
Squadron, Tactical Air Command, Langley Ai r 
Force Base, Virgina. His letter triggered an inves­
tigation by the Air Force Office of Special Invest i­
gation during which appellant provided information 
concerning his homosexual experiences since 
1973; he sta ted that these were all consensual and 
occurred in private, while he was Off-duty and off­
base, wi th males ove r twenty-one. He also said that 
he had such relations with two other members of 
the Air Force (one of whom had been discharged by 
that time), ne ither of whom had worked for him (he 
added that "as any responsible NCO [non-com­
missioned officer] I would always refrain from such 
a relationship"). 

As a result of the investigation, involuntary 
administrative discharge proceedings were begun 

against Matlovich on the ground of his homosexual 
activity. An Administrative Discharge Board met in 
September 1975 and held a four-day hearing at 
wh ich appellant was represen ted by counsel. In 
addition to general testimony on homosexuality, 
appellant presented evidence on his own service in C' 
the Air Force and his ability to continue to give 
effective service. It was stipulated that he had 
committed homosexual acts during his current 
enlistment period. The Board so found and recom­
mended that he be given a genera l discharge for 
unfitness, based on his homosexua l acts. 

Matlovich's commanding officer at Langley Air 
Force Base accepted the Board's recommendation 
of discharge but determined that the discharge 
should be honorable. The Secretary of the Air 
Force then declined to waive the provisions of AFM 
39-12, supra, and directed that the honorable 
discharge be executed. This was done on October 
22, 1975. 

On the day before, October 21 st, appellant filed 
the present action seeking to enjoin the discharge 
as invalid and for a declaratory judgment to that 
effect. A temporary restraining order was denied by 
the District Court and the discharge was then 
effected. 

Appellant immediately applied to the Air Force 
Board for the Correction of Military Records 
(AFBCMR) to overturn his discharge and also 
amended his complaint below (see note 3) to seek 
reinstatement, as well as a declaratory judgment 
that the discharge was invalid. The AFBCMR 
refused to correct appelant's records and the 
Secretary of the Air Force adopted that tribunal 's 
findings and recommendations . 

Thereafter both sides filed motions for summary 
judgment in the court below. It was stipulated, 
among other things, that the Ai r Force had in the 
past retained Air Force members on active duty 
who hac! engaged in homosexual activity. 

After judgment, Judge Gesell granted ~-ppeljees ; 
motion for summary judgment in an oral opinion. 
He held, first , that there is no const itutional right to 
engage in homosexual activity: second, that under 
the standards he deemed to govern judicial review 
of military determinations there is a rational basis 
for the Air Force policy of separating airmen found 
to have engaged in homosexual conduct; and, 
third, that appellant had not proved that an excep-
tion had to be made in this case. At the same time 
the judge recognized the superior quality of Mat­
lovich's service and expressed his personal view 
that "it wou ld appear that the Armed Forces might 

c 

well be advised to move toward a more discrim­
inatory and informed approach" to the problem of 
homsexuality-"to approach it in perhaps a more C 
sensitive and precise way." 

On appeal Matlovich argued that private sexua l acts be­
tween consenting adults is constitutionally protected. 
The Court of Appeals declined to decide that issue in­
stead reve rsing the district court and remanding the 
case for further clarificat ion of ce rtain other issues. 
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The Court drew attention to the military's general 
policy of discharging homosexuals. It noted, however, 
that the military has an exception that' a homosexual 
may be retained in the service under "unusual circum­
stances." Matlovich asked the military to allow him to 
stay under that exception. This the Air FOTce refused to 
do. The Court of Appeals noted there appears to be no 
criteria as to when "unusual circumstances" exist so as 
to retain a homosexual in the service of the military. 
Therefore, the Court stated that it was unable to review 
whether or not this exception had been properly or 
improperly refused to Matlovich. As a result, Matlovich 
could not be afforded effective appellate or judicial re­
view of the military policy and exception. 

The Court reversed the district court decision and re­
manded the case back to the district court with direc­
tions that it order the Secretary of the Air Force to set 
forth with particularity that service's guidelines on reten­
tion or expulsion of homosexuals. The Court specifically 
ordered that the policy of rentention under "unusual cir­
cumstances" be fully explained. After that explanation is 
forthcoming, the district court was instructed to review 
the policy and exception again and if Matlovich was dis­
satisfied with the district court decision he could, of 
course, again seek appellate review. 

The Berg decision was basically the same. 
Thus it appears that it will be several more years until 

the United States Court of Appeals for the District of 
Columbia will review, on the merits, the policy of the 
Navy and Air Force in discharging homosexuals. 

C
: It should be noted, however, that there are other mili­
_ tary cases presently under the submission to the United 

States Court of Appeals for the Ninth Circuit in which 

!f 

similar issues are at stake. As soon as those cases are 
decided by the Ninth Circuit the SLR will review them 
and report them to our readers. 

Lesbian child custody case 
divides Washingion court 

Two cases were consolidated because they involved 
factually related divorces. Schuster v. Schuster and 
Isaacson v. Isaacson, Wash., 585 P.2d 130 (1978). 

The respondent women separated from their 
husbands and lived together in a lesbian relation­
ship with their children of their marriages. Th~ 
appellant fathers filed for divorces from t~e" 
respective spouses. Each mother was gIven 
custody of her children. However, the mothers 
were ordered to live separate and apart and were 
prohibited from removing the children from the 
state. Those decrees were not appealed. . 

Later, each of the fathers filled modification 
petitions seeking custody of their children. Subse­
quently, motions for contempts were filed charging 
violations of the original decrees. The alleged 
violations by the mothers were: (1) renting separate 
apartments in the same building but in fact liv~ng 
together along with all the children; and (2) takmg 
the children out of state. The mothers filed counter 
petitions seeking modification of tpe original 

decrees by,.deleting the prc;>hibition against th~!r 
living tog·ether. " .' . . '. ~'. 

.. ' I ile two mogificafjop, proceedings., wet~' joine..d 
for hearing~ An attorney was appoin~ed to represent. 
the children's 'interests:- ~ The findings and _con~ 
elusions' resulted 'in" ;the:· custody'ot the 'Children 
remaining with the mothers and the deletion of the 
prohibition against the mothers living together in an 
open and publicized lesbian relationship. 
The fathers of the children appealed to the 

Washington Supreme Court.. The lower. court order was 
affirmed because the Supreme Court was u~able to 
muster a majotlty of judges as to any given issue .. 

Four justices were of the i>pinion that there was no 
change in circumstances since the original decree 
awarding custody to the mothers and with the IimitatiC?n 
regarding their living together. As a result, these four 
justices would have affirmed the lower court order 
keeping custody of the children with the mothers, but it 
would have reversed the lower court order deleting the 
prohibition on the women living together. 

Three dissenting justices would have reversed the 
lower court order keeping custody of the children with 
the mothers. These justices discussed the recent de­
cision of the Washington Supreme Gourt in Gaylord v. 
Tacoma School District, 559 P.2d 1340 (1977) in which 
that court affirmed the dismissal of a school teacher 
simply because he admitted to being a homosexual. 
They also stated: 

The respondents have been engaged in pub­
licizing the homosexual cause in general and their 
lesbian relationship. They have given a series of 
lectures and granted interviews where they dis­
cussed thei r own homosexual lifestyle. The 
children have accompanied respondents at some 
of these engagements, and tlie respondents and 
their children partiCipated in making a movie which 
depicts the lifestyle of two families bound together 
bv homosexual parents. _ ., _ 

'They have advertised in a brochure entitled liThe 
Gay Family A Valid Lifestyle" in which they offered 
interested persons a booklet, II Love is for All", and 
information about a film entitled "Sandy and 
Madeleine's Family", and also offer to make per­
sonal appearances. An article in the San Francisco 
Chronicle with the headline "The Lesbian Love of 
Two Mothers" explained the appearance of the two 
women visiting the Bay Area publicizing their film. 

From such publicizing it can be readily seen that 
they are not content to pursue their lifestyle but are 
also using thei r children for the purpose of advo­
cating and proselytizing that style. 

I am unable to understand how the court can de­
clare that a school teacher who only adm~tted to 
his preference as a homosexual and did not en· 
gage in any overt act, is guilty of immorality, and 
yet, in the instant case, can find perfectly moral the 
conduct of the respondents. 
Two other justices voted to uphold the lower court's 

order in its entirety. 

continued on page 5 
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RAnMINISTRATIVE 
ULlNGS 

Pennsylvania Governor's 
executive order is expanded 

Prior to his leaving office, former Pennsylvania 
Governor Milton Shapp amended his Executive Order 
regarding sexual orientation discrimination . In 1975, 
Governor Shapp issued an Executive Order prohibiting 
discrimination by state agencies under his jurisdiction 
for reasons of sexual orientation. This was the first 
Execut ive Order of its kind ever issued by any Governor. 

As originally signed by the Governor in 1975, the order 
merely acknowledged his commitment ending discrim­
ination for reasons of sexual orientation. That order 
instructed · state agencies to cooperate with repre­
sentatives of the Governor in monitoring the situat ion 
and in making recommendations for change. In 1976 the 
order was amended to create a Council on Sexual Minor­
ities and it instructed state agencies to cooperate with 
the Council. 

As amended in 1978, the order, for the first time, 
actually prohibits discrimination by any state agency 
under the jurisdiction of the Governor from discrim­
inating on the basis of sexual orientation in employment, 
housing, credit, contracting, provisions of services or in 
any other matter whatsoever. 

In January of this year, Richard L. Thornburgh, a 
republican, took office as Governor of Pennsylvania. He 
has pledged his support for the Counci l and will not re­
scind the order signed by the former Governor. 

Pennsylvania Attorney General's 
opinion on professionallicepsing 
of gays 

On December 28, 1978, Gerald Gornish, Attorney 
General for the Commonwealth of Pennsylvania 
·delivered his legal opinion to the Secretary of the 
Commonwealth on the licensing of homosexuals in 
professional occupations. 

The Attorney General stated: 
" In my opinion, a licensi ng board may not deny 

licensu re solely on the basis of sexual preference. This 
opinion only applies to persons who meet all qualifi­
cations and who are homosexuals. Thi s opinion does not 
apply to persons who have been convicted of any crime 
under the Pennsylvania Crimes Code, sexual or other­
wise. Such persons who have been convicted of crimes 
would have to be dealt with on a case-by-case basis. 

"[I]t is the clear policy of this administration that per­
sons shall not be discriminated against because of their 
"sexual or affectional preferences," and therefore such 

. a person may not be denied licensure. 

"Govenor Shapp first enunciated this policy of non­
discrimination against sexual minorities in Executive 
Order 1975-5. Since that time, this Executive Order has 
been revised and was subsequently codified in 4 Pa. 
Code §5.95 (see the Pennsylvania Bulletin, Volume 6, 
No. 46, October 39, 1976, page 2732). I further call your C 
attention to the regulations of the Executive Board, , 
specifically 4 Pa. Code §36.32: .. 

No agency shall, in any personnel act ion, ... 
discriminate against any person on account of 
race, color, religious creed, life style, affectional or 
sexual preference, handicap, ancestry, national 
origin, union membership, age or sex. 

This policy was reiterated as late as September 18, 
1978, in an amendment to Executive Order 75-5, 
'Commitment Toward Equal Rights.' I n sum, the policy of 
this administration in regard to discrimination against 
homosexuals is clear: it is prohibited. This policy was 
challenged in the case of Robinson v. Shapp, 23 Pa. 
Commonwealth Ct. 153, 351 A.2d 464 (1976). The case 
was dismissed by unanimous vote of the Commonwealth 
Court, and that dismissal was unanimously upheld per 
curiam by the Pennsylvan ia Supreme Court. 473 Pa. 315, 
374 A.2d 533 (1977). 

"See also Acanfora v. Board of Education of Mon­
tgomery County, 491 F.2d 498 (45h Cir. 1974) in which 
the Court ruled: 

We hold, therefore, that Acanfora's public state­
ments were protected by the First Amendment and 
that they do not just ify either the action taken by 
the school system or the dismissal of his suit. 
" In conclusion, it is both the legal opinion of the Jus­

tice Department and the policy of this administration that 
an otherwise qualified individual may not be denied C. 
licensu re in a professional occupation merely because 
of his or her admission of homosexuality." 

New York City school position 
on gay teachers 

In a letter to Mayor Edward I. Koch which was made 
public this January, Education Chance llor Frank J. 
Machiarola clarified the position of the New York City 
public schools regarding employment practices as they 
relate to sexual orientat ion. 

The letter states: 
"We make every effort to examine carefully the 

qualifications of our staff . We have, particularly 
when licensing is involved, very strict requirements 
for certification and very high standards for select­
ing staff. In addition, we have a clear sense of due 
process in all of our personnel practices, in large 
part reinforced by the act ions of collective bar­
gaining unions. 

In no instance has sexua l orientation been raised 
as a bar to entrance into our service. In no cases 
are employees subject to disciplinary action of any 
kind on account of sexual orientation. 

The New York City Public Schools judge each 
and everyone of our students and teachers on an C 
individual basis. We do not discriminate because of 
the attitudes of our employees in matte rs that are 
personal and private. 

I n addition, you should know that I have received 
no complaints alleging the violation of any 
teacher 's ri ghts with regard to sexual orientation. 
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JUDICIAL RULINGS 
CONTINUED 

C
', Rape laws are the subject of 

judicial scrutiny 

c 

Despite the, First Circuit's decision in Meloon v. 
Helgemoe, 564 F .2d 602 (1 st Cir. 1977), cert. denied 
_U.S._, 98 S.Ct. 2858 (1978), which held that the New 
Hampshire statutory rape law punishing "only male 
perpetrators'.' and protecting "only female victims of the 
crime" violated equal protection, both Maine and Texas 
have upheld their statutory rape laws. -

In the case of State v. Rundlett, 391 A.2d 815 (Me. 
1978), the Supreme Judicial Court of Maine refused to 
overturn a rape conviction under the state's statutory 
rape statute (subsequently repealed) and challenged on 
the ground that it denied equal protection. The statute in 
question, M.R.S.A. §3151, was interpreted by the COU(t 
as protecting only females as the victims and punishing 
only males as the perpetrators. It thus created a 
classification based on sex, and, following the standard 
in Craig v. Boren, 429 U.S. 190, 97 S.Ct. 451 (1977), a 
"classification by gender must serve important govern­
mental objectives and must be substantially related to 
the achievement of those objectives." 

- Such a standard was met when the Maine court found 
that the purpose of the law was to protect young females 
from pregnancy and physical injury, citing with approval 
from the opinion in Hall v. McKenzie, 537 F.2d 1232 (4th 
Cir. 1976), that "being the subject of carnal knowledge 
for a female of 13 is not the same as being the subject of 
carnal knowledge for a male of 13. _ . . The possible 
consequences for the young female are quite different 
from those for the young male and the differences pro­
vide a persuasive rationale for defining the respective 
crimes of carnal knowledge of a male and female 
separately and making different the consequences of 
conviction. ' .. It is obvious that there is a far greater like­
lihood of physical injury to a sexually immature female of 
13 than to a sexually immature male of 13. More import­
ant, a possible consequence of carnal knowlege of a 13 
year old female may be to cause her to become preg­
nant-a physiological impossibility for a male." 

The Meloon decision was distinguished by the finding 
that Maine's true purpose was the prevention of preg­
nancy and physical harm to young females, whereas the 
First Circuit in Meloon rejected such an argument ad­
vanced by the state for lack of supporting evidence. 

A similar challenge was made by the defendant on 
appeal in Ex Parte Richard Groves, 571 S.W.2d 988 (Tex. 
1978), to his conviction for statutory rape under V.T.C.A., 
Penal Code §21.09. 

§21.09 provides, in part, that "a person commits an 
offense if he has sexual intercourse with a female not his 
wife and she is younger than 17 years." 

The defendant appealed on the ground that the statute 
was unconstitutional in that it denied him equal protec­
tion, basing his challenge on the First Circuit's decision 
in Meloon. 

The Texas Court of Crimfnai Appeals first noted that it' 
was not compelled to follow Meloon. It then proceeded 
,to uphold the statute on equal protection grounds based 
on (1.) the same argument used by the state in Rundlett, 
and alternatively (2) by applying §2.02(c) of the Code 
Construction Act which provides t~at "words of one 

gender shall include the other genders" to the Penal 
Code. Thus, all the gender words in §21.09 could be 
used interchangeably to apply to both males and fe­
males, in effect doing away with any gender based 
classification. 

Absent circumstances which enhance its 
probative value, evidence of a rape 
victim's unchastity, whether ... con­
cerning her general reputation or ... 
specific acts with persons other than the 
defendant, is ordinarily insufficiently 
probative either of her general 
credibility as a witness or her consent to 
the intercourse with the defendant ... to 
outweigh its highly prejudicial effect. 

The few states allowing a reasonable mistake of fact 
as a' defense to a charge of statutory rape have been 
joined by Alaska whose Supreme Court, in State v. 
Guest, 583 P .2d 838 (1978), held that a charge of 
statutory rape is defensible I 'where an honest and 
reasonable mistake of fact as to the victim's age is 
shown." 

The court's rationale was based upon the principle of 
"basing serious crimes upon a general criminal intent as 
oppo~ed to strict criminal liability which applies regard­
less of intention." 

However, it did state that a reasonable mistake was 
not an absolute defense but should only serve to reduce 
the offense to what it might have been had the facts 
been as the offender believed them to be. 

Also under recent attack have· been the consti­
tutionality of "rape shield" statutes. 

The Eighth Circuit in U.S. v. Kasto, 584 F.2d 268 (8th 
Cir. 1978), upheld a rape conviction challenged on the 
ground that it was error to prohibit the introduction of evi­
dence concerning the victim's prior reputation and prior 
sexual activity with men other than the defendant. Over­
ruling Packineau v. U.S., 202 F.2d 68a (8th Cir. 1953), the 
court held that "absent circumstances which enhance 
its probative value, evidence of a rape victim's un­
chastity, whether ... concerning her general reputation 
or ... specific acts with persons other than the defend­
ant, is ordinarily insufficiently probative either of her 
general credibility as a witness or her -consent to the 
intercourse with the defendant ... to outweigh its highly 
prejudicial effect." 

The defendant also contended that the exclusion of 
such evidence denied him his 6th Amendment right to 
confront the witnesses against him. 

The cou rt held that both the 6th Amendment right to 
confrontation and the 5th Amendment right to due pro­
cess of law required only the in'troduction of all relevant 
and admissible evidence. Thus, if the evidence excluded 
is irrelevant to the charge, no constitutional rights have 
been infringed. 

A similar analysiS was used in Roberts v. Indiana, 373 
N.E.2d 1103 (1978) to uphold Indiana's "rape shield" 
statute. See also People v. Mckenna, 585 P.2d 275 (Col. 
1978); and State -v. Commonwealth, (Kentucky Ct. Ap­
peals, March, 1978); and State v. Mastropetre, (Conn. 
Supreme Ct. Aug. 1978), rejecting challenges to II rape 
shield" statues. 



JUDICIAL RULlNGS 
CONTINUED 

Somewhat of a reverse situation occured in U.S. v. 
Woolery, 5 M.J. 31 (CMA 1978), where the rape convic­
tion of an army sergeant was reversed. The court held 
that the prejudice arising from the admission into evi­
dence of testimony of two prior incidents of rape for 
which the defendant was never charged more than out­
weighed its possible probative value and that it was error 
to have admitted such evidence. 

The Maryland Court of Special Appeals has limited the 
application of Maryland's rape shield statute to hetero­
sexual conduct only. 

In Lucado v. State, 40 Md.App. 25, 389 A.2d 398 
(1978), the court affirmed the defendant's conviction for 
commiting sexual offenses upon another male and re­
jected the defendant's contention that, under Md.Annot. 
Code art 27, §461 A, it was error to permit into evidence 
testimony concerning the victim's lack of reputation as a 
homosexual. 

§461A provides, in part, that "evidence relating to a 
victim's reputation for chastity ... ' [is] not admissible in 
any prosecution for commission of a rape or sexual 
offense ... " 

The issue was whether the testimony relating to the 
victim's non-homosexuality relate9 to his reputation for 
"chastity." The' court determined that the word 
"chastity" referred only to heterosexual conduct and, 
therefore, the evidence was admissible. 

Two decisions from Iowa and Maryland have carved 
exceptions to the doctrine of interspousal immunity or 
privilege. 

In Lusby v. Lusby, 390 A.2d 77 (1978), the Maryland 
Court of Appeals permitted a wife to sue her husband for 
damages in the ,case of an "outrageous, intentional 
tort." 

The plaintiff wife's automobile had been forced off the 
highway by her husband and two companions. The hus­
band forcibly had sexual intercourse with his wife, who 
was subsequently raped by his two companions. 

The court cited at length both Maryland cases which 
had consistently refused to permit a wife to sue her hus­
band in tort on the thepry that such a change must 

, emanate from the Legislature, not the courts, and cases 
in other jurisdictions which had eitner abandoned or 
modified the doctrine of interspousal immunity. 

The court did not overrule the Maryland precedent but 
limited its holding to the facts involved, stating that 
"nothing in our prior cases ... indicate that under the 
common law of Maryland a wife was not permited to re­
cover from her husband in tort when she alleged and 
proved the type of outrageous conduct here alleged." 
, In State v! Hubbs, 268 N.W.2d 188 (1978), the 
Supreme Court of Iowa affirmed the defendant's convic­
tion for the statutory rape of his stepdaughter. 

The defendant had appealed his conviction contend­
ing, inter alia, that the testimony of his wife, the victim's 
mother, was inadmissible under the I.C.A. §622.7, which 
prohibits one spouse 1rom testifying against the other 
except "in a criminal prosecution for a crime committed 
by one against the other." 

The court cited prior cases holding that this prohi­
bition did not apply when the charge was incest 
"because incest is a crime committed against the wife," 
and extended this rationale to encompass the situation 
involved, noting that the fact that the victim was the 
defendant's stepdaughter, rather

f 
thhan natt'uralfdaUghttehr, C", 

did not change the character 0 t e ac. as ar as e ~ 
mother was concerned and was "just as much an of­
fense against her in one case as in the other." 

-Marilyn Cochran-Canin 

District of Columbia courts 
review a multitude of sex cases 

Sexual Solicition - Intent. The District of Columbia 
Superior Court ruled, in United States v. Hare, Sup. Ct. 
D.C. Crim. No. M-1904-78, May 17,1978, that a defend­
ant is not guilty of sexual solicitation where a police offi­
cer initiated the conversation and it was determined that 
the two dollars offered by defendant was patently insuff.i­
cient to secure the services of a prostitute. 

At trial, the testimony showed that defendant was en­
gaged in conversation with a plainclothes police officer. 
The officer asked the defendant what he wanted to do 
and how much he would pay. The defendant replied that (' 
he would give two "buckeroos" and indicated that he 
believed the officer to be "polices". Whereupon, he was 
arrested and charged under a statute making it "unlaw-
ful" for any person to invite, entice, persuade or address 
for the purpose of prostitution." . __ _ 

The Court rejected the notion that the pivotal question 
was who makes the first contact or overture and who 
first broaches the subject of money. Instead, it applied a 
"totality of the circumstances" ,approach to liability 
under the statute. The Court held that defendant's 
conversation with the officer was so vague, non-com­
mital, and ridiculous regarding sexual interaction with 
the officer as to belie any real effort on his part to "invite, 
entice, or persuade" the officer to ,engage in prosti­
tution. 

Administrative Segregation· Homosexuals in Jail. /n 
Smith, et a/ v. Washington, et aI, U.S. App. D.C. No. 76-
1370, Aug. 23, 1978, the U.S. Court of Appeals for the 
District of Columbia Circuit, in a unanimous decision, 
held that a complaint alleging unconstitutional depriv­
ation of liberty meets the jurisdictional amount of 
$10,000 as required by 28 ,USC 1331 (a). 

The action was filed by prisoners in the D.C. jail, for 
injunctive relief, contesting the constitutionality of (­
segregating alleged or confessed homosexuals without 
a hearing. The prisoners alleged that by being segreg-
ated, they were placed in overcrowded, vermin infested 
cells, made ineligible for work detail (which would pre­
clude accumulation of "good time"), denied access to a 
library, restricted in visiting rights, had inferior medical, 
treatment, and were publicly branded as homosexuals. 
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In . f!u~t v. Was.hington State Apple·- Advertising 
CommIssIon, 432 U.S. 333 (1977),. it was held that· in 
?rder for a case to be dismi~sed for want of Jurisdiction, 
It must appear I'to a legal certainty" that the claim does 
not amount to $10,000. The Court here ruled that in view 
~f the allegations made by the prisoners, for jurisdic­
tional purposes, the requisite amount had been 
established. 

Carnal Knowledge - Corroboration. The type of corrob­
oration neccessary where there is carnal knowledge of a 
minor was delineated recently in the Superior Court of 
the District of Columbia. In the case of United States v. 
Beaner, Sup. Ct. D.C. Crim. No. 2241-78, Nov. 21,1978, 
the defendant was found guilty of five counts of carnal 
knowledge; to wit: having sexual intercourse with the 
complaining witness, his 13 year old daughter, on five 
separate occasions. 

The court conceded that corroboration is required 
where the complaining witness is a child or immature fe­
male. However, Chief Justice Moultrie ruled that (a) the 
complaining witness' entries in her diary of "I did it 
again", and (b) her subsequent report to her mother of 
her sexual relationship between herself and the defen­
dant was sufficient corroboration to support a guilty 
verdict. 

Child Custody - Presumptions. The issue of whether, 
in child custody disputes between natural parents, there 
is a valid presumption that the interest of a child of ten­
der years is best served in the custody of the mother was 
considered, en banc, by the District of Columbia Court of 
Appeals. Bazemore v. Davis, D.C. App. No. 12093, Dec. 
1,1978. 

At common law in the District of Columbia, the father, 
as a matter of right, was entitled to the custody of his 
children. At the end of the 19th Century this rule began to 
give way, and a standard evolved giving preference for 
the mother. The Court noted that there has never been 
an explanation of the rationale behind this presumption, 
and further, that it focused more attention upon the 
mother's needs than those of the child. 

In rejecting the presumption favoring the mother, the 
court held that what a child needs is not a mother, but 
someone who can provide "mothering", i.e., the giving 
of consistent and predictable affection, acceptance, 
approval, protection, care, control and guidance. 
Mothering does not necessarily correspond to the gen­
der of the parent. The Court concluded: the rule, in a dis­
pute, in the District of Columbia, between the biological 
parents over custody, the sole consideration is the best 
interest of the child (be it legitimate or illegitimate). 

Sexual Solicitation - Corroboration. The District of 
Columbia Court of Appeals, in Griffin v. United States, 
D.C. App. No. 13312, Dec. 19, 1978, held that corrob­
oration was necessary for a conviction of solicitation for 
lewd and immoral purposes, D.C. Code 22-2701. 

In this case, the solicitation was of a covert pOlice 
officer who stopped his car and was approached by the 
defendant. Only the officer testified for the government. 
The government argued that under Arnold v. United 
States, 358 A.2d 335 (1976), corroboration was not 
required for rape and its lesser included offenses. 

The Court agreed that this was still good law but neld 
that solicitation was not a lesser included offense within 
the meaning of Arnold. In reaffirming the deciSion of 

. Kelly v. United States, 194 F.2d 150 (1952), the Court in­
sisted that corroboration of the officer's testimony is 
required and entered a judgment of acquittal for the 
defendant. 

Sexual Solicitation - Free Speech. .On a motion for 
judgment notwithstanding the verdict following a convic­
tion of sexual solicitation, the D.C. Superior Court in 
United States v. Blanton, Sup. Ct. D.C. Crim. No. M-6718-
78, Jan. 5, 1979,held that the solicitation statute does 
not conflict with Ms. Blanton's First Amendment right of 
free speech. Ms. Blanton was arrested when she offered 
to give "half and half" (oral sodomy and sexual inter­
course) to a plainclothes officer in return for twenty 
dollars. 

Although the solicitation statute was specifically up­
held against a First Amendment challenge in United 
States v. Moses, 339 A.2d 46 (1975), the claim here is 
that the Moses decision permitted the regulation of 
sexual solicitation solely on the basis that solicitation in­
volved commercial speech, which at the time of Moses 
was unprotected. The defendant argued that the situa­
tion changed when the Supreme Court,.in VirginiaPhar­
m~cy Board v. Virginia Consumer Council, 425 U.S. 748 
(1976) abolished·· the commercial speech expeption· to 
the Fi rst Amendment. . . 

The defendant further· argued that because pros­
titution per se is not a crime in the District of Columbia, a 
defendant has a right to be a prostitute, and, thereafter 
speech relating to prostitution cannot be regulated con­
sistent with the First Amendment. Not agreeing, the 
Court held that Virginia Pharmacy should not be con­
strued to mean that commercial speech could not be 
regulated in any way. 

That is, the State does not lose its power to regulate 
commercial activity deemed harmful to the public when­
ever speech is -a component of that activity. The rules 
prohibiting solicitation are prophylactic measures whose 
objective is prevention of harm before it occurs. 

Since there are significant public interests in prevent­
ing solicitation by prostitutes, and because solicitation 
for prostitution is commercial speech entitled to less 
First Amendment protection, the Court felt it should use 
a balancing test to decide this case. Balanced against 
the public interests, is the defendant's interest in solicit­
ing customers to engage in commercial sexual activity, 
which if consumated would constitute criminal acts, i.e., 
fornication, sodomy or adultery. The Court held that 
defendant "clearly does not have a First Amendment 
right to solicit persons to commit illegal acts even if she 
intends to charge money for them." 

Sexual Assault - Corroboration. The District of 
Columbia Court of Appeals, in a question of first impres­
sion, has had to decide if corroboration is required to 
sustain a conviction of simple assault upon a victim of 
the opposite sex who is a minor, and if the element of 
"force and violence" necessary to a conviction is sup­
plied by the "sexual nature" of the touching. It answered 
in the negative. In The Matter of L.A.G., D.C. App. No. 
12458,Jan. 10, 1979. 
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JUDICIAL RULINGS 
CONTINUED 

The assault was by a 13 year old boy who placed his 
hand upon the vagina of a 12 year old girl for a few 
seconds while they were walking to their math class at 
the junior high school. The boy was charged with and 
convicted of simple assault. 

The court ruled that it was not bound by several pre­
vious cases involving simple assaults of a sodomitical 
nature wherein it was held that corroboration was re­
quired to sustain a conviction . This result is proper, the 
Court reasoned, because the homosexual nature of an 
assault gives rise to a greater degree of scrutiny in light 
of the difficulties that face a person accused of such 
conduct. Thi s ·being a heterosexual assault, corrob­
oration is not necessary, and the conviction. was upheld. 

Justice Mack, dissenting, said that the Court had put 
itself in a position where if the complaining witness had 
been a 12 year old boy, instead of a 12 year old girl, the 
conviction would have to be reversed for lack of corrob­
oration. He felt that the testimony of any victim-witness 
should be carefu lly scrutinized in sexual situations, rela­
tive to an act which by its nature left no traces and to 
which there were no other witnesses. 

-Leonard Graff. J.D. 
Washington, D.C. Correspondent 

Annotated resource guide to 
periodicals in human sexuality 
Researched and Edited by: David A. Shore, 1978. 39 pp., 
paper, $3.00 payable to: David A. Shore, Director, SuI/i­
van House, 1525 E. 53rd St., Suite 1102a, Chicago, IL 
60615, (312) 493-2968. 

This publication brings together infomation on over 50 
journals and newsletters covering the entire range of 
topics in human sexuality. 

"If indeed necessity is the mother of invention, then 
this Guide was both inevitable and overdue. The liter­
ature in the field of human sexuality is enormous and 
burg eoning, the people involved perhaps as diverse as 
the subject matter itself. While attempts are presently 
underway to unify many aspects of the profession known 
as sexology, those professionals presently involved 
often find themselves immersed in the plethora of 
materials being generated .... 

"The purpose of this Guide . . . is to acquaint those 
people interested andlor involved in the field of human 
sexua lity with a sample of existing resources which will 
be essentia l to them." -from the introduction to the 
Guide. 

The following infomation about each periodica l listed 
in the Guide is provided: tit le, editor, frequency of publi­
cation, cost, subscription address, manuscript address, 
and a brief abstract andlor statement of purpose. 

Also included is a listing of major organizations in the 
field of human sexuality. 

Thank you, David Shore, for th is contribution to the 
fiel.~ of sexuality: 

-Thomas F. Coleman 

'Maressa Bill' to recriminalize 
sodomy in New Jersey is 
withdrawn 

In late July, 1978, the New Jersey Legislature passed 
a bi ll to revise the entire penal code of that state. As part 
of that reform, the Legislature decriminalized private 
sexual acts between consenting adults. 

Later that year, State Senator Joseph Maressa intro­
duced a bill to reinstate criminal penalties for homo­
sexual acts in private. The bi ll would have allowed pri­
vate heterosexual acts to remain decriminalized. 

The so-called" Maressa Bill" caused a major political 
and moral controversey in New Jersey, not unlike the 
furor which was created in Ca lifornia over the "Briggs' 
Initiative." The Gay Coalition of New Jersey worked to 
defeat the "Maressa Bill." Because of the work of the 
Coalition with religious, political and civi l rights organiza­
tions throughout the state and because of the educa­
tional efforts of that organization, Senator Maressa with­
drew his bil l from the Legislature on January 22,1979. 

Maressa told the Judiciary Committee, "I've grown to 
know a lot of homosexuals since I got involved with this 
bi ll. They are a lot of fine individuals." Of his change of 
position regarding his former attempts to make homo­
sexuals "go underground" and "into the closet", 
Maressa stated he made those statements "when I was 
a lot less educated about homosexuality;" he now 
believes "they are entitled to their lifestyle as long as 
they don ' t try to impose it on anybody else." 

This is the fourth time there has been an attempt to 
recriminalize private sexual acts after a state legislature 
has passed a bill to decriminalize such acts. The first 
attempt was in Idaho in the early 1970's when the 
Legislature reinstated criminal penalties before the new 
penal code package went into effe.ct. The second was an 
unsuccessful attempt to have the voters in California re­
peal the consenting adults act which was passed by the 
Legislature in mid-1975. A refe rendum and an initiative 
attempt were both unsuccessful when insufficient signa­
tures were colrected and those measures failed to 
qualify for the ballot. The third was a successful move by 
the Arkansas Legislature. Although that Legislature 
decriminalized private sex in a penal code revision pack­
age in 1976, and private sex was decriminalized for 
nearly a year, that Legislature reinstated criminal 
penalties in 1977 for homosexual acts in private. 

TrOY, New York and Detroit, 
Michigan enact gay rights 
ordinances 

The Troy City Council has passed a measure which 
prohibits discrimination for reasons of marital status or 
sexua l preference in that city's hiring practices .. Over 40 
cities in the United States have adopted similar legisla­
tion over the past several years. 
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In Detroit. ~ichigan. the City Council passed an Omn!-
.. bus H~.man. ~ight~ Or~i.nance ~hi~h inqlu~es specific 

protections In areas of employment~ medical care. hous­
ing. education. and public accomodations for reasons of 
sexl:Jal orient~t.ion. .. 

lri 1974 the Detroit City Charter was amended by the 
voters with a maridate to the City Council to adopt pro­
visions protecting persons against discrimination on the 
basis of sexual orientation. Five years later the Detroit 
City Council has complied with that mandate. The pas­
sage of this bill makes Detroit the largest city in the 
United States to prohibit discrimination against gays. 

California Briggs' initiative is 
law in Oklahoma 

Although the California voters overwhelmingly de­
feated the IIBriggs Initiative" pertaining to the employ­
ment of teachers who encourage or engage in homo­
sexual conduct. the Oklahoma Legislature has enacted a 
bill virtually identical to Briggs' California proposal. 

Gay and non-gay teachers in Oklahoma are fearful of 
reprisals if they attempt to challenge this law in the 
courts. Because of the political climate in Oklahoma. 
most teachers fear that. even if they won a lawsuit, the 
careers of the plaintiffs would be destroyed in the pro­
cess. Some civil libertarian lawyers have suggested that 
a lawsuit in federal court with anonymous plaintiffs is the 
only real remedy. 

The full text of the law. which was passed by the 
Legislature in April. 1978, and signed by the Governor 
that same month, follows: 
BE IT ENACTED BY THE PEOPLE OF THE STATE OF 
OKLAHOMA: 
SECTION 1. A. As used in this section: 

1. II Public homosexual activity" means the com­
mission of an act defined in Section 886 of Title 21 of the 
Oklahoma Statutes, if such act is: 

a. committed with a person of the same sex, and 
b. indiscreet and not practiced in private; 

2. IIpublic homosexual conduct" means advocating, 
soliciting. imposing, encouraging or promoting public or 
private homosexual activity in a manner that creates a 
substantial risk that such conduct will come to the atten­
tion of school children or school employees; and 

3. "Teacher" means a person as defined in Section 1-
116 of Title 70 of the Oklahoma Statutes. 

B. In addition to any ground set forth in Section 6-103 
of Title 70 of the Oklahoma Statutes, a teacher, student 
teacher or a teachers' aide may be refused employment, 
or reemployment, dismissed, or suspended after a find­
ing that the teachers' aide has: 

1. Engaged in public homosexual conduct or activity; 
and· 

2. Has been rendered unfit, because of such conduct 
or activity, to hold a position as a teacher, student 
teacher or teachers' aide. 

C. The following factors shall be considered in making 
determination whether the teacher, student teacher or 
teachers' aide has been rendered unfit for his position: 

1. The likelihood that the activity or conduct may 
adversely affect students or school employees; 

2. The proximity in time or place of the activity or con­
duct to the teacher's, student teacher's or teachers' 
aide's official duties; 

3. Any exte~uatin!;J or aggravating ~ircumstances; and 

4. Whether the conduct or activity is ofa repeated .or 
continuing nature which tends to encourage or dispose 
school children toward similar conduct or activity .. 

Michigan enacts first statewide 
protection for 'sexual pre~erence' 

In December, 1978, Govenor William Milliken signed 
the IINursing Home Licensing Act" (SB-659). The bill 
provides for the licensure, certification and regulation of 
nursing homes in Michigan. It protects the rights of nurs­
ing home clients and patients regardless of sexual pre­
ference, marital status, sex, and a number of other 
factors. These rights include the right of association with 
persons of one's own choosing, confidentiality of re­
cords, privacy, and reception of unopened mail. 

This legislation takes on added significance because 
it is the first time' legislation prohibiting discrimination 
specifically on the basis of sexual preference has ac­
tually been enacted by any state legislature, although 
many such bills have been introduced in various 
legislatures. 

Private sex decriminalized in 
Vermont 

Section 2603 of Title 13 of the Vermont Codes was re­
pealed in 1977 as part of the legislative package enacted 
along with a special sexual assault bill. Section 2603 had 
prohibited oral sexual conduct even when performed in 
private between consenting adults. Since Vermont did 
not have a sodomy law (anal sexual conduct) on the 
books, this repeal actually decriminalized all private 
sexual acts between consenting adults. 

This change in the law was accomplished without 
publicity or fanfare, and the full importance of the bill is 
just recently coming to national attention; Dr. Franklin E. 
Kameny brought the information to the attention of the 
SexuaLaw Reporter. . . 

Twenty-two state legislatures have now decrim­
inalized private sex between consenting adults. A list of 
those states and the method by which this result was 
accomplished follows (PCR = penal code revision 
package, SP = special bill specifically to decriminalize, 
SP-Rape = special bill to revise rape laws). 

Although Arkansas decriminalized in 1976, criminal 
penalties for private homosexual conduct were rein­
stituted by their Legislature in the 1977 legislative ses­
sion. The Idaho Legislature decriminalized in the early 
1970's but reinstated criminal sanctions before the new 
code went into effect. 

LIST OF STATES WHICH HAVE 
DECRIMINALIZED PRIVATE SEX 

Alaska (PCR), California (SP), Colorado (PCR), 
Connecticutt (PCR), Delaware (PCR), Hawaii 
(PCR), Illinois (PCR), Indiana (PCR), Iowa (PCR), 
Maine (PCR), Nebraska (PCR), New Hampshire 
(PCR), New Jersey (PCR), New Mexico (SP­
Rape), North Dakota (peR), Ohio (PCR), Oregon 
(PCR), South Dakota (PCR), Washington (PCR), 
West Virginia (PCR), Wyoming (SP-Rape), 
Vermont (SP-Rape). 



OKLAHOMA 
ccmtin:ued ftwn 'JX1Ue 1 

there,' may be an, unconstitutional delegation, of power 
from ttie legislative body' to, the police (the" executive 
branch). This,;may 'constitute, a flagrant· violation of the 
concept of Separation of Powers. 

" 'It is established that a law fails to meet the require­
ments of the Due Process clause if it is so vague and 
standardless· that it leaves the public uncertain as to 
conduct it prohibits, or leaves judges and jurors free to 
decide, without any legally fixed standards, what is pro­
hibited and what is not in each particular case.' Giacco 
v. Pennsylvania, 382 U.S. ,399, 402-403. In Jel/um v. 
Cupp, 475 F. 2d 829 (Ninth Cir., 1973), the court applied 
this standard to an Oregon statute prohibitin.g 'acts of 
sexual perversity.' The court looked to the statute itself, 
court interpretations, and dictionary definitions, and 
finding .no acceptable standards, stated: 

When the factors not appropriate for 
consideration, in these cases are stricken 
from the 'definition', we are left with the 
enlightenment that lewdness is the making 
of an appointment for lewdness. 

It is not enough to say that the prosecutor, judge 
and trier of fact may exercise their own common 
sense and good judgment in determining what is 
'unnatural conduct' and 'abnormal sexual satis­
faction.' 
"As will be discussed later in this brief, the Oklahoma 

Legislature, the Tulsa City Council, and the Oklahoma 
Court of Criminal Appeals has never come to a single 
definition of the term 'lewdness' as it has been used in 
the Tulsa ordinance or the state statute. Whether certain 
conduct or certain language has been considered a 
violation of this ordinance or the equivalent state statute 
seems to have been determined on an ad hoc basis. 
However, as will be discussed in more depth later in this 
brief, the analysis of these appellate decisions seems to 
cause more confusion than enlightenment. 

"The opinion of presiding Judge Lawrence A. Yeagley 
quite properly states that 'the terminology of the ordin-

. ance would meet the constitutional test if its meaning 
was fairly ascertainable by reference to similar statutes, 
prior judicial determination, if the questioned word has a 
common and generally accepted meaning, or if there are 
attendant definitions to the ordinance to support its 
unders·tanding. ' 

"What does the ordinance say that 'lewdness' 
means? Again, Judge Yeagley succinctly points out 
'when the factors not appropriate for consideration in 
these cases are stricken from the 'definition' (which 
reads word for word as the state law), we are left with the 
enlightenment that lewdness is the making of an appoint­
ment for lewdness.' 

"As this court stated in Landrum v. State, 255 P. 2d 
525, 529 (Okl. Cr., 1953) 'it will be noted that no attempt 
is made to specifically define the term 'lewdness' or limit 
the definition, but it is merely specified that the term 
shall be construed to include, etc.' Because the legis­
lative authorities have failed to define the heart of the 
crime, we must resort to prior judicial decisions in order 
to ascertain whether the ordinance (or state statute) has. 
_~een constitutionally interpreted. 

"The first reported appellate opinion on this subject is 
Landrum v. State, supra. In that case, the defendant was 
charged with a violation of th~ Okl~homa .I~wdn~ss 
statutes, Sections 1029, 1030. The informatIon fIled 
against him alleged that he did unlawfully and wrongfully 
commit an act of lewdness. After noting that the legis-
lative body had failed to define the term, this court C" 
resorted to Roget's. International Thesaurus, New 
Edition and stated 'tbe term "lewdness," as used in 
Title 21, O.S. 1951, 1029. 1030, means unlawful indul­
gence in lust, sensuality, passion, eager for sexual indul­
gence whether public or private.' Lanqrum v. ,State, 
supra, at page 526. The court went on at page 531 and 
stated, 'two persons meeting and kissing, or lovers arm 
in arm and p~tting, b~t showing high respect ~ach ~<?r the 
other is one thing, and 'sensual acts as shown by the 
evidence in the within case is, another: Now:just what 
did the evidence show in this case? A black man was 
holding the breast of a white woman, and was caressing 
and kissing her on the neck. This conduct occurred 
behind closed doors in a law office. The police were 
called to the scene, not because this conduct was seen 
by a member of the public, but merely because a white 
woman and black man were seen on the street with their 
arms around each other. The Court of Appeals stated, 'to 
see a white woman and Negro man on the street with 
their arms around each other and staggering about, as 
the evidence disclosed in this case, could be calculated 
to cause shock, consternation, and chagrin to well up in 
many persons of the public, and more so than if the 
parties were of one race,' It might also be noted that 
while the black man was charged with lewdness, the 
court said that 'it would seem that the' woman was more 
at fault in willingly permitting herself to be the recipient C., 
of the lewd attentions of the defendant than the defen­
dant. It does not appear that she was charged.' Landrum 
v. State, supra, at page 531. Although the court did not 
reverse his conviction, the court reduced his sentence to 
six months in the County Jail. 

To see a white woman and ,Negro man on 
the street with their arms around each 
other and staggering about, as the evi­
dence disclosed in this case, could be calcu­
lated to cause shock, consternation, aI:ld 
chagrin to well up in many persons of the 
public, and more so than if the parties 
were of one race. 

"The next relevant reported case is Bayouth v. State, 
·294 P. 2d (Okl. Cr., 1956). In that case, the defendant 
was prosecuted under Title 21, Section 1029 of the Okla­
h'oma statutes, alleging that he did entice a woman to 
commit an act of lewdness with him. The evidence 
showed that the prosecuting witness was a thirty-six­
year-old woman, a mother of five children, who lived with 
her husband. She complained that she had received 
several telephone calls from the defendant. In the C 
course of these telephone calls, the defendant became , 
aware of the fact that the complaining witness was a 
married woman who lived with her husband. On one 
occasion, it was alleged that the defendant said to her on 
the telephone, "If I could meet with you, could we have 
intercourse?' On another occasion, the defendant was 
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alleged to have asked if the comp'laining witness would 
have intercourse with the defendant in front of his wife. 
On a third occasion, it was alleged that the defendant 
made another offer to have sexual relations with the 
woman, and in furtherance of his effort to entice her, 
offered to furnish her money if she would do so. The 
defendant was not charged, in the information with the 
first two telephone calls requesting sexual intercourse 
(without the offer of money). However, in the infor­
mation, he was charged with asking her to have sexual 
intercourse with him and promising her money if she 
would. At the trial, testimony was allowed to go before 
the jury about all three conversations. On appeal, the 
defendant-claimed that it was error for the trial court to 
fail to instruct the jury concern"ing 'the admission of 
evidence of other crimes in connection. with the identity 
of the accused.' In response to"that claim of error, the 
Court of Appeals stated: 

And although the defendant had one time prior to 
December 2, 1954, asked Mrs. Hamilton by tele­
phone to have intercourse with him, it was not until 
the second day of December, 1954, that he offered 
her money to lure her on. He denied this, but the 
jury did not believe him. Although the telephone 
calls prior to December 2, 1954, might have 
"amounted to a breach of the peace, they did not 
violate the terms of Section 1029, of Title 21, 
O.S.A., as defined by Section 1030 of the same 
Title, as he had not previously, as an allurement, 
offered her money. 8ayouth v. State, supra, at page 
865. 

Lewd behavior is by its very nature of­
fensive to the community. There is no need 
for a separate finding as to whether the act 
was offensive, or whether anyone in 
particular saw it, or was offended by it. 

"From the foregoing analysis of the 8ayouth case, 
and from the court's holding at page 865, it appears that 
a solicitation to commit an act of adultery is not con­
sidered a violation of Section 1029. This, even though 
adultery was, and still continues to be, a crime in Okla­
homa. See Title 21, Section 871, of the Oklahoma 
statutes, which states that adultery is the voluntary 
sexual intercourse of a married person with a person of 
the opposite sex. Both parties to the sexual act are con­
sidered guilty. 

"The next reported case dealing with the lewdness 
statute is Griffin v. State, 3~7 P. 2d 1040 (Okl. Cr., 1961). 
In that case, the defendant was charged with the crime 
of soliciting and enticing a female to commit an act of 
lewdness. He was tried before a jury, found guilty, and 
his punishment was to be imprisonment in the County 
Jail for twelve months. The testimony showed that the 
"defendant made a telephone call to a sixteen-year-old 
girl at her home. The girl lived with her mother. When the 
first telephone call was made, the mother was not at 
home. The defendant asked the girl, 'How would you like 
to make $10.00? The defendant further stated, 'All you 
have to ~o !s to go down the street and meet me.' The 

telephone call soon ·ended. The girl telephoned her 
mother -and aiso phoned the police. There was also testi­
mony that the defendant later offered her $50.00 if she 
would go to a hotet with him. At one point in a conver­
sation, he asked her to have on a negligee. This was the 
extent of the evidence for the State. On appeal, one com­
plaint was that the information did not allege that the 
complaining witness was a minor. The Court of Appeals 
stated, 'It would not matter what the age of the prosecut­
ing witness or person involved might be.' Another 
argument on appeal was that there was no evidence that 
the defendant requested the gi rl to commit a lewd act. 
This court stated, 'Still, what did he say to her that was 
lewd? This is the question. He wanted to see her down at 
the corner. The girl asked him what for, but apparently 
never got an answer. He offered her $10.00, or $50.00 if 
she would go to a hotel with him, but still did not say for 
what purpose. We could reasonably speculate that it 
must be for some .sexual play. But that is speculation. 
This court allowed the conviction to stand, even thou~h 
there was no evidence that the defendant solicited the 
girl to commit an act of lewdness. Instead of I~"ersing trl~ 
conviction, the court stated, 'Here, by weakness of the infor­
mation in the first instance, and the weakness of the 
evidence to support the charge in the second instance, 
justice demands that the sentence be reduced from twelve 
months to thirty days in the County Jail.' In essence, the 
court allowed a conviction of soliciting for lewdness to be 
based upon speculation that the defendant, if prompted to 
continue his requests, might have requested the girl to 
commit an act of lewdness. 

"Some seventeen years elapse between the decision 
of the court in Griffin and the next relevant reported 
opinion dealing with lewdness, or solicitation to commit 
lewdness. In Profit v. City of Tulsa, 574 P. 2d 1053 (Okl. 
Cr., 1978), the defendant was charged with soliciting a 
person to commit an act of lewdness or prostitution, in 
violation of Tulsa revised ordinances, Title 27, Section 
154. The defendant challenged the sufficiency of the 
information for two reasons. One was that the infor­
mation alleged that she solicited another to commit an 
act of lewdness or prostitution, and that charging in the 
alternative was improper. The court rejected. this clair:n. 
The second reason she stated the information was 
·deficient was on the ground that the ordinance was 
unconstitutional for vagueness, overbreadth, and a 
status crime. The court, on appeal, stated that 'the infor­
mation specified the particular act of lewdness which 
the defendant allegedly committed.' For this reason, the 
court held that the information was sufficient. The evi­
dence showed that the defendant, while in the privacy of 
a bedroom of her own home, asked a stranger to expose 
himself to her, and to urinate in her presence. The defen­
dant argued that the act of exposure or urination should 
not be considered lewd under the circumstances of this 
case because the act was to occur behind closed doors. 
The court stated, 'This solicitation was not laved of its 
lewdness by the mere fact that the door was closed.' 
Profit, supra, at page 1056. The court went on to say, at 
page 1057, 'Lewd behavior is by its very nature offensive 
to the community. If a person is found to have committed 
a lewd act, then there is no need for ~ separate finding 
as to whether the act was offensive, or whether anyone 
in particular saw it, or was offended by it.' From this 
·case, and the language of the court, it appears that the 
court is holding that exposu(e of a penis and/or urination 
of a man in the presence of a consenting woman, in 
private, is leWd. 
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"The Landrum, 8ayouth, Griffin, and Profit cases 
appear to be the only relevant reported appellate 
decisions in Oklahoma with respect to what does or does 
not constitute lewdness, or solicitating for lewdness 
within the state statute or the Tulsa City ordinance. 

"Since the statute and ordinance do not define the 
term lewdness, it is"t~e language of the court in these 
four opinions which must be the subject of critical 
inquiry as to whether constitutional standards have been 
met. Just what is 'lewdness' in Oklahoma? Are citizens 
given adequate notice so that they may conform thei r 
conduct or speech to the requi rements of the law? Are 
the police being given objective standards so that they 
may enforce the law in a fair and impartial manner? Are 
judges and juries being given adequate guidance and 
objective standards so that they may fairly judge 
whether a person's speech or conduct is or is not a viola­
tion of the law? What do these cases tell us? 

"Lewdness is ... 'unnatural indulgence in lust, 
sensuality, passion, eager for sexual indulgence, 
whether public or private.' (Landrum, at page 526). How­
ever, whether kissing or petting violates the law is deter­
mined by whether or not there is also a showing of 'high 
respect for each other in the performance of said kissing 
or petting.' (Landrum, at page 531). 

"Lewdness is ... behavior that 'is by its very nature 
offensive to the community.' (Profit, at page 1057) How­
ever, whether behavior is offensive-whether it may 
cause shock, consternation, and chagrin to the public­
may be affected by the difference in races of the par­
ticipants. 

"Lewdness is ... a man touching a woman's breast 
and kissing her on the"neck, even in private. (Landrum, at 
page 529 and 530). 

"Lewdness ... is not ... soliciting for the criminal act 
of adultery, unless accompanied by an offer of money. 
(Bayouth, at page 865). However, offering money for an 
undetermined act is lewd if a reasonable speculation is 
that the act would involve sexual play. (Griffin, at page 
1046. 

The alleged definition of lewdness set 
forth by the court in Landrum, supra, is 
really nothing more than a string of 
equally vague synonyms. These synonyms 
do not seem to limit the definition of 
lewdness, but instead, seem to expand and 
confuse the issue. 

"Lewdness is ... exposure of a penis and/or urination 
in froht of a consenting woman in private. (Profit, at page 
1056). 

"From these pronouncements, does a citizen have 
notice of what activity he must refrain from in order to 
keep from violating the law? Does he have notice of what 
activity is legal and for which he need not exercise prior 
restraint? Are the cases consistent enough and com­
plete enough to satisfy due process? 

"It is submitted that the alleged definition of 'leWd­
ness' set forth by the court in Landrum, supra, is really 
nothing more than a string of equally vague synonyms. 
These synonyms do not seem to limit the definition of 
lewdness, but instead, seem to expand and confuse the 
issue. . 

"When we turn to the courts of other jurisdictions, we 
see a wide variety of differing definitions as to the mean­
ing of 'lewdness.' The opinion of Judge Yeagley in the 
court below sets forth, at page 2 of that opinion, 
numerous decisions. There seems to be no generally 
accepted definition of the term 'lewd.' C· 

"Amicus Curiae would like to illustrate how ~ 
'reasonable judges may differ' as the the meaning of 
'lewdness'. California has a statute, Section 647(a) of the 
Penal Code, which prohibits soliciting or engaging in 
lewd or dissolute conduct. For many yeqrs, the standard 
jury instruction on the meaning of 'lewd or dissolute' as 
used in that subdivision read as follows: 

The terms lewd and dissolute are synonymous, and 
mean lustful,' lascivious, unchaste, wanton, or 
loose in morals and conduct. 
"This was not a definition established by the California 

legislature. As in Oklahoma, the California Legislature 
failed to define the terms 'lewd or dissolute' as used in 
that statute. The California appellate courts, in attempt-
ing to construe those terms, referred to the dictionary in 
arriving at this standard jury instruction. Then, in 1974, in 
an attempty to ward off continuing challenges of vague­
ness, the First District Court of Appeal, in the case of 
Silva v. Municipal Court, 115 Cal. Rptr. 479 (1974), held 
that in order to avoid constitutional vagueness, those 
terms would hereafter be constued to mean 'obscene.' 
That court then went on to define the term "obscene" as 
meaning grossly repugnant and patently offensive to 
what is generally accepted to be appropriate and decent 
under statewide contemporary community standards. 
The National Committee for Sexual Civil Liberties was 
amicus in that case. Then, two years later, the Second 
District Court of Appeal, in the case of People v. C~" 
Williams, 130 Cal. Rptr.460 (1976) refused to follow the 
reasoning of the First District Court of Appeal, and in­
stead, held firm to the tradit~onal definition and the tradi­
tional jury instruction. The Second District Court of 
Appeal criticized the First District Court of Appeal and 
held that the First District was incorrect in its reasoning. 

While Judge Yeagley himself last year felt 
the ordinance was not unconstitutional, 
this year, after further reflection, he now 
feels that it is unconstitutionally vague.' 

"These conflicting and inconsistent decisions in Cali­
fornia are an example of the problems created by the 
use of a word such as 'lewd' to define what conduct 
must be avoided to conform to the law; even the appel­
late courts can not agree. 

''The four Oklahoma cases seem to indicate no con­
sistency from which the public may even infer what the 
law requires. A further example of the confusion created 
by the ordinance and the fact that men of reasonable 
intelligence do differ as to meaning and application, is 
found in the Profit case. Not only did one of the Court of 
Appeals justices dissent, but, even more noteworthy, 
Judge Yeagley felt in that case that the statute was not l 
unconstitutionally vague-just one year before he . 
declared the opposite ruling in the case presently before 
the court. If a reasonable judge finds the statute con­
fusing or vague and has difficulty making up his own 
mind, how can the general public be held to have notice 
of what the statute means? 
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"Although on many occasions, the District or 
Columbia' Court of Appeals had held that the 'lewd, 
obscene and indecent act' statute of that jurisdiction 
was not unconstitutionally vague, in the case of District 
of Columbia v. Walters, 219 A.2d 332 (1974), that court 
reversed its position and declared that statute unconsti­
tutionally vague. 

"Similarly,' although the Iowa courts had upheld the 
constitutionality of their lewdness law on numerous 
occasions, in the case of State v. Kueny, 215 NW 2d 215 
(1974), the Supreme Court of Iowa unanimously declared 
that statute as unconstitutionally vague. 

The Supreme Court of New Jersey has, on 
several occasions, recognized the lack of 
precision in the term 'lewdness,' remark­
ing, 'Lewdness has been described as con­
duct of a lustful, lecherous, lascivious or 
libidinous nature. This definition is plea­
santly alliterative, but not especially 
, revealing. 

"I n the case of Morgan v. City of Detroit, 389 F. Supp. 
922 (1975) the Federal District Court in Michigan held a 
portion of the City of Detroit ordinance regulating 'lewd 
and immoral acts' as unconstitutionally vague. That 
decision was not appealed by the City of Detroit. As a 
result, in the case of Steponaitis v. City of Detroit, Civil 
Action 76-614-365-CZ, in the Wayne County Circuit 
Court, Judge John H. Hausner entered a declaratory 
judgment to the effect that the 'lewd and immoral act' 
portion of the' City of Detroit ordinance was unconsti­
tutionally vague. 

"Also, in the case of Miami Health Studios v. City of 
Miami Beach, (S.D. Fla., 1973) 353 F. Supp. 593, 
reversed on procedural grounds only, 491 F. 2d 98 
(1974), the Federal District Court heid unconstitutional 
the portions of a Florida statute which prohibited lewd­
ness and prostitution. The court specifically held that the 
use of the words 'lewd' and 'lewdness' rendered such 
portions unconstitutionally vague. The Federal Court 
refused to accept any of the language defining 'lewd­
ness' which appears in a state court opinion and in the 
statute, holding that: 

... the legislature (must) refrain from using such 
broad language as 'lewdness shall include any 
indecent or obscene' act' when it tells the people of 
Florida what conduct constitutes the criminal 
offense. ' 
"As Judge Yeagley did in the case below, the Federal 

Court in Florida then went on to order that the words 
'lewdness' and 'lewd' be deleted from the lewdness­
prostitution statute. The Federal Judge held that the 
lewdness portion was severable from the prostitution 
portion. 

"The Supreme Court of New Jersey has, on several 
occasions, recognized the I~ck of precision in the term 
'lewdness,' remarking in State v. Dorsey (1974) 316 A. 
2d689: 

Lewdness has been described as conduct of a 
lustful, lecherous, lascivious or libidinous nature. 
This definition is pleasantly alliterative. but not 
especially revealing. 

"In conclusion on the vagueness argument: 
1) The Tulsa ordinance fails to properly define the 

term 'lewdness'; 
2) The state statute, upon which t~e Tulsa ordina'nce 

is based, likewise fails to define the term 'lewdness'; 
3) The decisions of this court in Landrum, Bayouth, 

Griffin, and Profit, fail to develop objective standards and 
appear to create conflicts and inconsistencies h, the law 
as previously outlined above; 

4) As outlined in Judge Yeagley's opinion in the 
Municipal Court below, the courts of various jurisdictions 
outside of Oklahoma have failed to establish a uniform or 
commonly accepted definition of the word 'lewdness'; 

5) While Judge Yeagley himself last year felt the 
ordinance was not unconstitutional, this year, after 
further reflection, he now feels that it is unconsti­
tutionally vague; 

6) State and Federal Courts in various jurisdictions 
have held that similar statutes or ordinances which fail 
to properly define 'lewdness· are unconstitutionally 
vague. 

Therefore, this Committee urges the Oklahoma Court 
of Criminal Appeals to sustain the opinion and judgment 
of presiding Judge Lawrence A. Yeagley, and to declare 
the Tulsa ordinance, insofar as it fails to define the term 
'lewdness.' unconstitutionally vague. 

RRST AMENDMENT OVERBREADTH 
AND RIGHT OF PRIVACY ARGUMENTS 

II 'Under the common law, it was not a crime for men 
and women to engage in fornication, prostitution, or 
other immoral practices in private.' Landrum v. State, 
255 P. 2d 525,529. 

"Nothing is against the law in Oklahoma unless it is 
made so by statute, Griffin v. State, 357 P. 2d 1040 (Okl. 
Cr., 1961). It therefore appears, that at common law, 
people had a certain amount of breathing space and 
leeway to engage in various forms of private sexual 
behavior. That is not to say that social pressures or relig­
ious pressures did not influence their behavior. How­
ever, the state did not interfere in many forms of private 
sexual behavior. 

"Since Oklahoma has become a state, the Oklahoma 
Legislature has enacted a multitude of laws regulating 
private sexual behavior between consenting adults. 
However, it has not outlawed all private sexual acts 
between consenting adults. Section 871 of Title 21 of the 
Oklahoma statutes prohibits adultery. Adultery is defined 
as voluntary sexual intercourse of a married person with 
a person of the opposite sex. At least one of the parties 
to the act of sexual intercourse must be married. How­
ever, both parties are culpable. Prosecution may only be 
instigated by a complaining spouse, unless the adultery 
is 'open and notorious.' If it is 'open and notorious,' 
anyone may bring the complaint. To be open and 
notorious adultery, the accused persons must engage in 
sexual intercourse with each other habitually, and must 
live together, and must hold themselves out to the public 
in a manner in which the public is aware that sexual rela­
tions exist between them. Hargan v. State, 121 P. 2d 315 
(Okl. Cr., 1942). 
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"The Oklahoma legislature has never enacted a 
fornication statute. Fornication is traditionally defined as 
sexual intercourse between two unmarried persons. One 
instance in which fornication in private appears to be 

q) illegal is when each of the parties are within the degrees 
of consanguinity for void marriages. Then the crime is 
not considered fornication, but incest. See Section 85 of 
Title 21. The only other instance in which fornication 
apepars to be illegal is when the female partiqipant to 
the act of sexual intercourse is under sixteen, or if she is 
between the ages of sixteen and eighteen, and of 
previous chaste character. See Section 1111 of Title 21. 
Thus it appears that sexual intercourse between a man 
and a woman, in private, and with consent, is generally, 
not illegal in Oklahoma unless it falls within the pro­
hibitions of the incest law or the statutory rape law. 

"Section 886 of Title 21, the 'crime against nature' 
statute, prohibits both anal intercourse and oral copu­
lation between a man and a man, a man and a woman, 
and woman and a woman. The statute provides for no 
exceptions. See Warner v. State, 489 P. 2d 526 (Okl. Cr., 
1971). It appears that this prohibition against oral or anal 
intercourse would apply to a husband and a wife. The 
legislature did not provide for a spousal exception to the 
crime against nature law. In contrast, when we look to 
Section 1111 of Title 21, the rape statute, the legislature 
specifically provided for a spousal exception to that law, 
both in cases where the female is under sixteen, and in 
cases where the act of sexual intercourse is perpetrated 
by force. From this we must assume that, had the legis­
lature intended to provide for a spousal exception to the 
crime against nature statute, it would have done so by 
express language. However, it chose not to create such 
an exception. 

On the one hand, the legislature seems to 
be concerned in preserving marriage and 
marital privacy by enacting an adultery 
law, and in creating a spousal exception to 
the statutory rape and forcible rape law. 
On the other hand, it appears that the 
legislature has evidenced no concern for 
marital privacy in that it has not provided 
for a spousal exception to the sodomy law. 
There seems to be no common theme of 
public policy or morality surrounding 
these statutes. 

"'From the analysi.s of the foregoing statutes and 
cases. it appears that the following consensual sexua~ 
acts in private are specifically outlawed by state 
statutes: 

1) Acts of sexual intercourse when one of the parties 
is married; 

2) Acts of sexual intercourse when the participants 
are closely related by blood; . 

3) Acts of sexual intercourse where the female is 
under sixteen years old, or between the ages of sixteen 
and eighteen and of a previous chaste character (exc,ept 
if the parties are marriec;j to each other); 

4) Any and all acts of anal intercourse or oral 
copulation regardless of whether the participants a~e 
married to each other, unmarried. or whether the acts 
are of a homosexual or a heterosexual nature. 

"It also appears that the first man to engage in an act 
of sexual intercourse with a female between the ages of 

sixteen and eighteen is guilty of a crime. However, the 
second man to engage in an act of sexual intercourse in 
private with a female between the ages of sixteen and 
eighteen is not guilty of a crime. 

"By not passing a specific statute on fornication, it 
appears that the Oklahoma Legislature has decided not 
to criminalize voluntary acts of sexual intercourse per- C' 
formed in private unless those acts of sexual intercourse 
fall within the provisions of the statutory rape law or the 
incest law. 

"It is extremely difficult to ascertain the legislative 
intent in either criminalizing or not criminalizing various 
forms of private sexual acts between consenting adults. 
On the one hand, the legislature seems to be concerned 
in preserving marriage and marital privacy by enacting 
an adultery law and in creating a spousal exception to 
the statutory rape and forcible rape law. On the other 
hand, it appears that the legislature has evidenced no 
concern for marital privacy in that it has not provided for 
a spousal exception to the sodomy law. 

Further, there is no punishment for having 
sexual intercourse with a woman over the 
age of sixteen if she has had sex at least 
once before. 

"There seems to be no common theme of public 
policy or morality surrounding these statutes. They seem 
to be piecemeal efforts by the legislature to outlaw 
certain sex acts in private and not to outlaw others. 
These statutes seem to be inharmonious with each C 
other. They allow for conduct that would be proscribed if . 
the legislature were concerned about traditional morality 
issues such as pre-marital sex or sex between teen­
agers; there is no 'fornication' law, and a specific 
defense to the statutory rape law is that the male is 
under the age of 18 at the time of the sexual intercourse. 
Further. there is no punishment for having sexual inter­
course with a woman over the age of sixteen if she has 
had sex at least once before. . 

"In 1943. the state legislature enacted Section 1029 
and Section 1030 of Title 21. These sections apply to 
acts of 'Iewdne'ss' whether committed in public or in 
private. Unfortunately, the legislature chose not to 
define the term 'lewdness.' or to limit the definition. 
Landrum v. State. 255 P. 2d 525. 529. The legislature 
specifically defined what it outlawed in the statutory rape 
law. The legislature specifically defined what it outlawed 
in the incest law. In the case of the crime against nature 
law, while the legislature did not specifically define what 
it meant by that phrase, the courts have construed and 
limited the definition to acts of anal intercourse and acts 
of oral copulation. As so construed, citizens, police, 
judges, and juries are on notice and are given objective 
guidelines as to what does or does not constitute a viola-
tion of the crime against nature statute. However. with 
respect to the lewdness statute (or for that matter. the 
Tulsa lewdness ordinance), the legislature has not 
defined the term 'lewdness', and. as is evidenced by the ( 
cases of Landrum, 8ayouth, Griffin, and Profit, the -
courts have been unable to come up with an objective 
and specific definition. Furthermore. those cases appear 
to have no common denominator. 
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"Notwithstanding the benevolent dicta of this court in 
Profit v. City of Tulsa, supra, at page 1056, that lewdnoess 
could not rea~onably be interpreted to extend to the acts 
of married persons in the privacy of their own home, it 
appears that the purported definition of 'lewdness' is so 
broad and ambiguous that this statute could reasonably 
be interpreted to extend to acts of sodomy andlor oral 
copulation between married persons in the privacy of 
th~ir own home. Certainly the legislature has determined 
that those acts are unlawful by failing to provide for a 
spousal exception to the sodomy laws. This court has 
never specifically held that the crime against nature 
statute may not be constitutionally applied to acts of 
anal intercourse or oral copulation between a man and a 
wife in the privacy of their bedroom. In Warner v. State, 
489 P. 2d 526 at page 528, this court briefly discussed 
the case of Griswold v. State of Connecticut, 381 U.S. 
479 (1955), but it did not hold that the Oklahoma crime 
against nature statute would be unconstitutional as 
'applied to married couples. The court stated, 'we are of 
the opinion that the United States Supreme Court, in the 
landmark case of Griswold v. State of Connecticut, 
supra, does not prohibit the state regulation of sexual 
promiscuity or misconduct between non-married per­
sons.' Warner, supra, at page 528. It should be noted 
that the Warner case was decided by this court in 1971. 

"In 1972, the United States Supreme Court, in the 
case of Eisenstadt v. Baird, 405 U.S. 438, extended the 
doctrine of Griswold to unmarried persons. The court 
specifically held that the right of privacy that it was dis­
cussing in Griswold was not limited to a marital right of 
privacy, but was an individual right of privacy. Again, in 
1973, in the case of Roe v. Wade, 410 U.S. 113, the 
United States Supreme Court emphasized that the right 
of privacy was an' individual right and not a marital right. 
In State v. Pilcher, 242 N.W. 2d 348 (Iowa, 1976), the 
Iowa Supreme Court recognized these principles and 
therefore voided the sodomy law in that state as violating 
the rights of privacy of both married and unmarried 
participants to an act of sexual intercourse in private. In 
State v. Saudners, 75 N.J. 200 (1977), the Supreme Court 
of New Jersey declared that state's fornication statute 
as unconstitutional in violation of the right of privacy. 

This ordinance appears to be overbroad in 
that it attempts to prevent one adult from 
obtaining consent from another adult to 
engage in an act of fornication in private. 
It also could be applied to a husband's 
request to his wife to engage in an act of 
oral or anal sex in private. 

"So we see that the legislature has not specifically 
outlawed all private sexual acts between consenting 
adults, unless the lewdness law could be construed in 
that manner. We simply do not know the legislative intent 
in passing a law which prohibited both public and private 
lewdness. However, it would appear that an attempt to 
outlaw all forms of sexual conduct between consenting 
adults in private would run afoul of the United States 
Constitution. Griswold v. Connecticut, supra, Eisenstadt 
v. Baird, supra, and Roe v. Wade, supra. 

"Insofar as the lewdness ostatute or ordinance, 
regulates private sexual acts in the vaguest terms,' it 
Ylould appear that this statute and ordinance are uncon-

stitutionally overbroad. The First Amendment should 
protect a friendly and polite invitation of a man to a 
willing woman he happens to meet and converse with in 
a nightclub or a bar, to go home and have sexual play in 
private; it should protect the girl who anxiously invites 
her boyfriend home for sexual activity; and it should also 
protect a husband's request to his wife that the two 
engage in oral sex in private. 

"It is also a violation of the right of privacy to have 
whatever private acts are regulated specified in such 
vague terms that the citizens have inadequate notice of 
what they mayor may not do in private. 

"The Tulsa ordinance in question punishes speech 
alone, °and regulates the content of that speech, regard­
less of whether the words are uttered in a public place or 
in a private place, and regardless whether the words are 
uttered between a man and a woman, or a man and a 
man, or a woman and a woman. It prohibits all speech 
calculated to obtain consent to engage in a 'lewd act.' It 
then fails to define what is 'lewdness.' This court has 
held that when an ordinance punished speech alone, the 
defendant has standing to attack the overbreadth of that 
ordinance, although the words he used might have been 
constitutionally punishable under a narrow, precisely 
drawn provision. Conchito v. City of Tulsa, 521 P. 2d 
1384, 1386 (Okl. Cr., 1974). In that case, this court 
stated: 

. the overbreadth doctrine is founded upon the 
principle of substantive due process which forbids 
governments to prohibit certain freedoms guaran­
teed by the Constitution. A penal provision violates 
this doctrine when, as drafted or construed, it is 
susceptible of application to speech, although 
vulgar or offensive, that is protected by the First 
and Fourteenth Amendments. 

This court went on to say: 
Therefore, an ordinance which undertakes to 
punish speech may be upheld only by the showing 
of a compelling state interest, and the words made 
punishable by such a provision must come within 
certain specific and 'narrowly limited classes of 
speech.' Conchito, supra, at page 1387. 
This ordinance is no narrowly drawn provision. The 

language proscribed need not be loud or boisterous or 
uttered ih public. There is no requirement that it be ut­
tered with the knowledge that someone is within hearing 
who might be offended. The ordinance has only two 
elements: first, that the conversation should be calcu­
lated to solicit or entice another person, and second, 
that it be calculated to produce an act of lewdness with 
another person either in public or in private. 

''This ordinance appears to be overbroad in that it 
attempts to prevent one adult from obtaining consent 
from another adult to engage in an act of fornication in 
private. It also could be applied to a husband's request 
to his wife to engage in an act of oral or anal sex in 
private. 

"This ordinance is not limited to fighting words, ob­
scene speech, public utterances, or solicitations to 
commit criminal acts. 

"In the case of Conchito v. City of Tulsa, supra, this 
court stated, 'we do not confw;;e the power to construe 
with the power to legislate.' The legislative body did not 
limit the application of this ordinance. It appears to be 
vague, not susceptible of a limiting and constitutional 
interpretation, and may apply to both lawful and unlawful 
sexual acts in private. 
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"The National Committee For Sexual Civil Liberties is 
not suggesting that the City of Tulsa is without power to 
adopt a solicitation ordinance which might be consti­
tutional. However, it has not done so. It has enacted the 
broadest of all possible ordinances. This court should 
not attempt to save the ordinance, but instead, should 
void the ordinance on its face, and allow the City of Tulsa 
to draft one which is in the furtherance of a compelling 
state interest and which is narrowly drawn. 

"Again, it shou ld be emphasized that voiding the 
ordinance because of the 'lewdness' provision will not 
prevent the police from making arrests for prostitution 
solicitations. 'Prostitution' has a separate definition of 
'sexual intercourse for hire.' 

"It should also be noted that solicitations of minors 
are separately punished by 1021 (5) of Title 21 of the 
Oklahoma Statutes. Voiding the ' lewdness' portion of the 
Tulsa ordinance (and by implication the same portion of 
the state statute) will have no effect on prosecutions 
involving solicitations of minors. 

"Dated: March 30, 1979" 

The editorial staff of SLR is pleased to announce its new 
national project of monitoring the progress of ongoing 
litigation which may result in landmark decisions. The results 
of our research will be repcrted, for the first time in any 
publication, in this new department called Pending Litigation. 
Readers are 'invited to participate in and contribute to 
this department. See page 19 for mailing address. 

Sexual solicitation law under 
review in California 
Pryor v. Municipal Court, California Supreme Court , Case 
No. L.A. 30901, argued June 6, 1978. 

Don Pryor was arrested on May 1 , 1976, for a violation 
of subdivision (a) of Section 647 of the California Penal 
Code which prohibits soliciting a person to engage in, or 
engaging in lewd and dissolute conduct in a public place. 
That provision has been interpreted by California appel­
late courts to prohibit a public solicitation to commit a 
lewd act, even if the sexual act is intended to occur in a 
private place. Pryor was ar rested for soliciting a plain­
clothes vice officer to engage in an act of oral sex. At 
trial, Pryor admitted. to a conversation with the officer 
regarding possible sexual conduct, but claimed that the 
conduct was intended to occur in private. Private sexual 
acts between consenting adults were decriminalized by 
the California Legislature effective January 1, 1976. The 
trial judge instructed the jury that even if the sexual con­
duct would have been considered lawful, it was stil l 

. "lewd" and that a soli citation to commit oral sex was a 
violation of the statute. The jury was unable to reach a 
verdict (voting 7 to 5 for acquittal) and the case was 
scheduled for are-trial. 

Pryor petitioned the California Supreme Court for a 
writ of prohibition to stop the impending re-trial. He 
argued that the statute was unconstitutionally vague, 
violated the First Amendment, and was inconsistent with 
the enactment of the consenting adults act. The 
Supreme Court issued an alternative writ, ordering the C ' 
prosecutor to dismiss the case or to show cause why the 
case should not be dismissed. The prosecutor fi led a 
brief in which he admitted that, as presently interpreted, 
the statute is unconstitutionally overbroad. However, he 
urged the Supreme Court to give the statute a narrowing 
interpretation. 

The case was argued on June 6, 1978, and a decision 
by the California Supreme Court is expected in the com­
ing months. 

The National Committee for Sexual Civil Liberties 
entered the case as amicus and filed a bri ef with the 
Supreme Court. See: Warner, "Non-Commercial Sexual 
SolicitationlThe Case for Judicial Invalidation," 4 
Sex.L.Rptr.l (Jan.lMar., 1978). 

Pryor is represented by Thomas F. Coleman, 1800 N. 
Highland, Suite 106, Los Angeles, CA 90028, (213) 464-
6666. 

Sexual solicitation law under 
review in Ohio 
State v. Phipps" Ohio Supreme Court, Case No. 78-554, 
argued March 6, 1979. 

Kenneth Phipps was prosecuted for a violation of an 
Oh io Statute which prohibits solicitation of a person of 
the same sex to engage in sexual activity with the of- C 
fender, when the offender knows that the solicitation is " 
offensive to the other person, or is reckless in that 
regard. Phipps was convicted at a jury trial, based upon 
evidence that he solicited a plainclothes vice officer to 
engage in a homosexual act with him. 

After the Court of Appeal declared the statute un­
constitutionally vague and in violation of the First 
Amendment, the state sought a hearing in the Ohio 
Supreme Court. For the full text of the Court of Appeal 
opinion, see 4 Sex.L.Rptr. 25, and 4 Sex. L. Rptr. 64. The 
Ohio Supreme Court granted a hearing. 

Th'e National Committee for Sexual Civil Liberties 
entered the case as amicus in the Supreme Court. The 
case was briefed and came up for oral argument in the 
fall of 1978. At the time of oral argument before the 
Supreme Court, there were two vacancies on that court. 
One vacancy had been filled by a temporary assignment 
of a Court of Appeal judge. Therefore, at the time of oral 
argument, only 6 justices considered the appeal. It has 
been reported to the Sexual Law Reporter that the court 
voted 3 to 3 and was therefore unable to reach a 
dec·ision. Since that time, the vacancies have been filled 
by permanent appointments, and so the court now has a 
full complement of 7 judges. The case was resubmitted 
to the full court and oral argument was held for the bene­
fit of the two new judges on March 6, 1979. A decision is 
expected in the coming months. 

The Columbus Ohio Chapter of the National Lawyers ( _ J 

Guild joined in filing the amicus brief. The Lawyers Guild ' 
was represented by Columbus attorney John Quigley. 
The National Committee was represented by attorney 
Thomas F, Coleman. 

For further information contact the Sexual Law 
Reporter. 
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Richmond solicitation law is 
challenged. 
Pedersen v. City of Richmond. Supreme Court of 
Virginia. Case No. 7808031. argued February·. 1979. 

Kenneth Pedersen was driving in his car in Richmond. 
Virginia on January 5. 1978. He stopped his car at the 
curbside and rolled down his window to speak to a man 
standing on a corner. It was nearly midnight. The man 
who got into the car turned out to be a plainclothes vice 
officer. After driving around for a short time. Pedersen 
told the man he would like to see him naked. They pulled 
down a dead end street and parked. After the officer 
asked Pedersen what he liked to do. Pedersen said just 
about anything. and further stated that he would like to 
have sex. The officer asked if Pedersen wanted to see 
him naked and have sex with him. and Pedersen an­
swered affirmatively. Pedersen was then placed under 
arrest. 

Pedersen has appealed from his conviction for violat-
. ing the Richmond ordinance which prohibits soliciting by 
word. sign. or gesture an act which is lewd. lascivious or 
indecent. Pedersen argued. on appeal. that he was a 
.. respondent" and not a "solicitor. II He also argued that 
Virginia should follow the example of the District of 
Columbia and Maryland and interpret the solicitation law 
in a manner which requires the solicitation to be for an 
unlawful sexual act. Since Pedersen did not specify the 
type of sexual act to be performed. it is argued. the pro­
secution failed to prove that this was a solicitation to 
commit an unlawful sexual act. Finally. it is argued that 
this ordinance is unconstit~tionally vague and over­
broad. 

The case was argued in February. 1979. The Supreme 
Court should decided in the case in the coming months. 

Pedersen is represented qy Stepehn W. Bricker. 701 
E. Franklin Street. Suite 1505. Richmond. VA 23219. 
(804) 644-1804. 

Sodomy law challenged in 
New York 

People v. Ronald Onofre, County Court. County of 
Onondaga, State of New York, Case No. 77-181-1. 

Ronald Onofre was charged with sodomy in the first 
degree,sexual abuse inthefirst degree, sexual abuse in 
the third degree. and consensual sodomy. It was alleged 
that he committed sexuar acts with, and against the will 
of. a male over the age of sixteen. After the criminal pro­
ceedings were instituted. the sixteen-year-old recanted 
his statements as to the forcible nature of the acts and 
acknowledged that all sexual relations with the defen­
dant were voluntary. As a result. the prosecutor dropped 
all charges except the one alleging consensual sodomy. 

Penal Law § 130.38 provides that, "A person is guilty 
of consensual sodomy when he engages in deviate 
sexual intercourse with another person. II II Deviate 
sexual intercourse" is defined as ..... sexual conduct 
between persons not married to each other consisting of 
contact between the penis and the anus, the _mouth and 
)he penis, or the mouth and the vagina." 

Onofre challenged the sodomy law in the County' 
Court proceeding as being unconstitutional and in .viola­
tion of the right of privacy. In a ten page opinion. Judge 
Orman Gale denied the motion to dismiss. The judge 
noted that each year since 1967 one or more bills have 
been introduced in the New York Legislature proposing 
to repeal this crime. but none have been successful. The 
judge went on to state, "This Court does not believe that 
it should usurp the function of the New York State 
Legislature. " 

Onofre has appealed the denial of the motion to 
dismiss. The case appears to be the perfect test case 
and possibly the type of case the New York Court of 
Appeals indicated in People v. Rice & Mehrt 41, N.Y. 2d 
1018, 363 N.E.2d 1371 (1977) it was looking for as a 
vehicle to scrutinize this law. 

The National Committee for Sexual Civil Liberties will 
enter the case as amicus curiae. 

Onofre is represented by Bonnie Strunk, 415 Univer­
sity Building, ~yracuse, NY 13202, (315) 422-0144. 

D.C. Transit Authority sued for 
discrimination 
Gay Activist Alliance of Washington, D. C. Inc. v. Washington 
Metropolitan Area Transit Authority, U.S. District Court, D.C. 
Case No. 78-2217 

On December 15, 1978, the ~ay Activist Allliance 
("GAA"), through counsel, filed a complaint in the United 
States District Court for the District of Columbia against 
the Washington Metropolitan Area Transit Authority 
("WMATA"), alleging that WMATA violated GAA's rights 
under the District of Columbia Human Rights Act of 1977 
and the United States Constitution' when it denied GAA's 
request for advertising space in WMATA's transit 
facilities. 

On March 21. 1978, GAA filed a written request for 
public service advertising space in WMATA transit facili­
ties to display GAA's Public Awareness Project poster. 
The request was later enlarged to include a request for 
commercial space. The GAA poster contains a six-word 
message, "Someone in Your Life is Gay," and several 
photographs of Washingtonians displayed against a 
family photograph album page. Having received no re­
sponse to its request, on September 15. 1978, some six 
to seven montns after the GAA had originally submitted 
its ad request. counsel for GAA wrote WMATA's general 
manager a letter stating that if WMATA did not made a 
decision soon concerning GAA's ad request, it would file 
a lawsuit to require that a decision be made. On Sep­
tember 25,1978, WMATA communicated to GAA that its 
ad request had been denied and the ad was rejected be-

. cause it was "inappropriate." GAA requested that 
WMATA reconsider its decision to reject the GAA's ad. 
On November 2, 1978, the GAA was informed by letter 
that upon reconsideration, WMATA had again reached a 
decision to ·reject the GAA's ad. Based upon this de­
cision, GAA, through counsel, filed the above mentioned 
complaint. The ACLU Fund entered the case as amicus 
curiae, filing a Memorandum of Points and Authorities in 
Support of Plaintiff's Motion for Partial Summary Motion. 
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GAA through counsel, filed its Motion for Partial Sum­
mary J~dgment on March 9, 1979. GAA seeks, inter alia, 
to enjoin WMATA from refusing to accept its advertise­
ment arguing that said refusal is violative of GAA's rights 
under the D.C~ Human Rights Act* and the First, Fifth 
and Fourteenth Amendments of the United States 
Constitution. Noting that WMATA rejected the GAA's ad 
solely because the advertisement related to homo­
sexuality, GAA charged that WMATA's decision 'consti­
tuted arbitrary discrimination; It was further argued that 
WMATA had created a public forum in its transit facilities 
by accepting advertising for all manner of soci~I, 
religious and political thought. Accordingly, WMATA en­
gaged in content-related censorship in violation of the 
Fi rst Amendment when it decided the GAA poster to be 
"in appropriate" and when it stated that WMATA policy 
required it to limit access on WMATA facilities to Uinnoc­
uous and less controversial" advertisements. Finally, it 
was argued that under the Equal Protection Clause, 
government may not g rant the use of a forum to people 
whose views it finds acceptable, but deny use to those 
wishing to express less favored or more controversial 
views. Having failed to state a rational basis in further­
ance of a legitimate governmental interest or a grave 
and present danger to interests which the state may law­
fully protect to explain its denial of advertising space to 
GAA, WMATA's rejection of the GAA ad is in violation of 
the Fourteenth Amendment. 

Memoranda in Opposition to WMATA's Motion for 
Summary Judgment were filed on March 23, 1979. 
WMATA requested, an9 was granted, an extension of 
time for submission of its oppo~ition memorandum to 
GAA's Motion for Summary Judgment in a motion filed 
with the Court on March 26, 1979. An opposition memor­
andum was filed with the Court by GAA on March 27, 
1979. This case is now before Judge John H. Pratt. GAA 
is represented through its counsel, Leonard Graff, P.C. 
and Andrew Jay Schwartzman, Media Access Project, 
both of Washington, D.C. 

* Under the Human Rights Act, it is unlawful to deny any 
person the full and equal employment of the goods, ser­
vices, facilities, privileges, advantages, and accomOda­
tions of .any place of public accomodation for a discrim­
inatory reason based on, among other reasons, the 
sexual orientati.on or preferences of the person. 

Students sue for recognition in 
Oklahoma . 
University of Oklahoma Gay People's Union v. Board of 
Regents of the University of Oklahoma, et. aI, U.S. 
District Court, W.O. Oklahoma, Case No. Civ. 78-01203-
E, filed Nov. 9, 1978. 

The Gay People's Union, a student group, filed suit in 
federal court seeking damages and asking for an injunc­
tion ordering defendants to recognize the student group 
as an official student organization at the university. 

According to the official regulations of the univerSity, 
a student group may be formed and may receive official . 
recognition as such under the following circumstances: 
at least 10 students must apply for recognition to the 
state Attorney General; the Attorney General. shall 
recommend action to the Student Congress; a faculty C 
advisor must be obtained; the group must be formed for . I 
a lawful purpose. A student group becomes an official 
student organization when it is approved by the Student 
Congress. Recognition does not apply either approval or 
disapproval of the goals of the organization. 

The G.P.U. was organized by 10 students. It was 
recommended by the Attorney General to the Student 
Congress for recognition. It obtained a faculty advisor. 
On October 11, 1978, the Student Congress recognized 
the G.P.U. as a student organization. 

On October 19, 1979, the president of the university, 
at a meeting of the Board of Regents, recommended that 
the Regents override the decision of the Student Con­
gress. The Board voted unanimously to deny recognition 
of the G.P.U. 

This denial of recognition means that the G.P.U. will 
not be allowed to use university facilities for meetings, 
open a bursar's account, use the univerisity postal sys­
tem, maintain student offices on campus, and will be 
denied other privileges. The G.P.U. is the only student 
organization to be denied recognition which met official 
requi rements. 

Motions for dismissal and for summary judgment 
which were made by the Board of Regents have been 
denied by the court. The court has ordered the Regents 
to answer the complaint. 

The G.P.U. is represented by Rawdon, Salem & 
McCoy, 2215 W. Lindsey, Suite 112, Norman, OK 73069, C' 'I. 

(405) 360-1302. '-. 

Gay teacher sues for 
reinstatement in Hawaii 
Arnold A. Sciullo v. Sane Moikeha and Board of Regents, 
University of Hawaii, U.S. District Court, D. Hawaii, Case 
No. Civ. 78-0056, filed February 21, 19~8. 

Alleging that he had been denied reemployment at 
Maui Community Col/ege solely because' of his sexual 
orientation (homosexual), Sciullo. filed a lawsuit against 
the provost of the college and the Board of Regents. He 
seeks damages and reinstatement. 

Sciullo was a non-tenured lecturer in the Language 
Arts Division during the 1976-77 academic year. He 
charged that the provost had his name removed from a 
"pool" of lecturers being considered for posts during the 
1977-78 academic year, solely because she believed 
Sciullo was a homosexual and that she stated "There 
will be no homosexuals teaching at Maui Community 
College as long as I am provost." The provost is a mem­
ber of the Mormon Church, and it is alleged that her 
actions ~ere bahsed ubPon hetrkreligiOfutshbeliefs. t d th (.~; 

DepOSitions ave een a en 0 e provos an e 
division chairman. The provost admits she took plaintiff's 
name off the list because of the rumor he was involved in 
a gay rights group. Both th~ provost and the division 
chairman admit that plaintiff's homosexuality had not 
~9ye.rsely affected his job performance. 
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Plaintiff's deposition is scheduled for the first week of 
April, after which plaintiff will file a motion for summary 
judgment. 

Sciullo is represented by John J. Baker, 55 N. Church 
St., Suite 8, Wailuku, Maui, Hawaii 96793, (808) 572-
9084. 

County appeals reinstatemept 
of gay employee in Texas 
Gary Van Ooteghem v. Hartsell Gray, U.S. Court of 
Appeals for the Fifth Circuit, Case No. 78-3711. 

Van Ooteghem was hire9 on June 13, 1975, as an 
assistant treasurer for Harris County, Texas. On July 28, 
1975, he told his supervisor that he was gay and that he 
would soon be appearing before the County Com­
missioners to speak about a gay rights issue. On July 29, 
1975, Van Ooteghem was given a letter by his supervisor 
ordering him to stay in the office between the hours of 9-
5 and not to engage in any public speeches. He was told 
to accept this order or he would be fired. He refused to 
accept the order, and he was fired on July 31,1975. 

Van Ooteghem made his speech to the County Com­
missioners and then filed this lawsuit seekng damages 
and reinstatement. On March 20, 1978, District Court 
Judge Ross Sterling (in case no. Civ. 75-H-1501) held 
that the First Amendment rights of the plaintiff had been 
violated. On September 29, 1978, Judge Sterling entered 
a final judgment which ordered the plaintiff to be rein­
stated and which ordered defendants to pay him back 
wages. 

The County has appealed. Judge Sterling denied a re­
quest that his judgment be stayed pending appeal. The 
Fifth Circuit also denied a request that the judgment be 
stayed pending appeal. All briefs have been submitted to 
the Cou rt of Appeals but no date has been set for. oral 
argument. 

Van Ooteghem is represented by attorney Larry 
Sauer, 4803 Montrose, Suite 11, Houston, TX 77006, 
(713) 526-5235. 

Police- dispatchers sue for 
reinstatement in Idaho ~ 
Baker v. Church, U.S. District Court, District of Idaho, 
Case No: Civ. 77-1082. Complaint filed April, 1977. 

Plaintiffs are women in their late 20s to mid-30s. They 
were permanent employees of the Boise Police Depart-
ment. Each of them had been employed as a police dis­
patcher by the department for one or more years. Plain­
tiffs were terminated from their employment in March, 
1977. Defendants include the Chief of Police, various 
other officials in the police department, the City At-
torney, the Mayor, the City Council, and the Civil Service 
Commission. 

After hearing rumors that these women were lesbians, 
various officials of the pOlice department secretly in­
stalled electronic equipment and engaged in wire­
tapping of private telephone conversations of these 
women. Employees were told that one phone in the dis­
patch room was not connected to recording devices and 
that they should use that phone for personal calls. It was 
to this phone that the wire-tapping device was attached 
in order to monitor their personal calls. The wire-tapping 
continued for .over one month.· The contents of these 
calls were later disclosed by pOlice officials to various 

community leaders. After further investigation of the per­
sonal lives of these women, the plaintiffs were sum­
marily discharged by the police department, .without 
receiving a hearing at which they could confront their 
accusers and present evidence on their own behalf. 

Plaintiffs sought, among other things, declaratory re­
lief that they were denied due process because of the 
summary manner in which they were discharged, 
declaratory relief that the wire-tapping was illegal, 
damages for lost wages, and reinstatement to their 
former positions. 

On November 27, 1978, Chief Judge Ray McNichols 
entered an order granting summary judgment in favor of 
plaintiffs 011 their first issue of action, holding that they 
were denied due process by the manner in which they 
were terminated. Further, the judge held that they should 
be paid back wages. The amount of damages for back 
pay is yet to be resolved. The additional. issues of illegal 
wire-tapping and reinstatement also have ·yet to be 
finally resolved. 

Michael E. Donnelly of the firm of Skinner, Donnelly & 
Fawcett is attorney for the plaintiffs. "His address and 
phone are: 603·W. Franklin Street, P.O. Box 124, Boise, 
Idaho 83701. (208) 345-4654. 
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Seminarian sues for degree in 
Kentucky 
Vance v. Lexington Theological Seminary, Kentucky 
Court of Appeal, Case No. 78-CA-1172MR, argued March 
21,1979. 

David Vance enrolled at the seminary, and in 1976, he 
completed all'the requirements for a Master of Divinity 
degree. Upon discovering that he was gay, the school 
refused to award the degree. 

Vance sued the seminary in the Fayette County Circuit 
Court for breach of contract, seeking specific per­
formance and damages. Judge Charles Tackett ruled 
that he was entitled to the degree because the seminary 
failed to make it sufficiently clear to students what is ex­
pected of them or what conduct will result in the denial 
of a degree. The judge ruled that if the institution intends 
to deny degrees to students it considers morally unfit, 
such as hom'osexuals, adulterers, agnostics, thieves, or 
others, it must say so in its catalog so that the students 
know the rules in advance. 

The seminary has appealed the ruling to the Kentucky 
Court of Appeals. Oral argument on the appeal was orig­
inally scheduled for March 20, 1979, but had to be post­
poned one day after one appellate judge disqualified 
himself because of his friendships with trustees of the 
seminary. The Court of Appeals has not yet filed its 
opinion. 

The', attorney for Vance is Richard, N. Rose, 337 E. 
High Street, Lexington, KY 40507, (606) 233-0121. 

Attorney sues for admission to 
bar in Virginia 
Bonnie C. Cord v. Duncan C. Gibb, Supreme Court of 
Virginia, Record No. 780823, argued February 27,1979. 

Bonnie Cord, a 1975 graduate of Georgetown 
University Law School, was denied permission to take 
the Virginia bar examination. She was admitted to prac­
tice in the District of Columbia in 1975, and in 1977 filed 
her application to take the Virginia bar exam. 

Virginia law provide'sthEiftflE~-CircuTrCourt Judge in 
the county in which the applicant resides must issue a 
certificate of good moral character before an applicant 
may take the bar exam. Circuit Court Judge Gibb ap­
pOinted three attorneys to conduct an investigation 
required by statute. They recommended, 2 to 1, that the 
judge issue the certificate. The judge then notified her 
that he would conduct a formal heari"ng on the matter. 
The hearing was held "in January, 1978. On March 17, 
1978, the judge issued a final order refusing to issue the 
certificate on the grounds that she was "m.orally unfit" 
because she was living out of wedlock with a man. 

Cord is seeking a writ of mandate from the Virginia 
Supreme Court to order Judge Gibb to issue the required 
certificate. She argues that the standard of "good moral 
character" is unconstitutionally vague, there is insuffi­
cient evidence to support the denial of the certificate, 
and that the denial of the certificate constitutes a viola­
tion of her right of privacy. There was no evidence that 
Cord was guilty of v"iolating the VTrgTnia fornication"" 
statute, although it appears that Judge Gibb entertained 
such speculation. Furthermore, she argued that it was 
unfair to deny her a certificate, when cohabitors in other 
counties in the Commonwealth were receiving certifi­
cates from other judges. 

Attorney's disbarment 
challenged in Florida 
Harris L. Kimball v. The Florida Bar, et al., U.S. District 
Court, S.D. Florida, Case No. 74-668-Civ-NCR. 

Plaintiff, Harris Kimball, was charged by the Florida C ') 
Bar on June 21,.1956, with behavior contrary to good .. .. ' 
morals and in violation of state law. The charge stem-
m~d from a consensual homosexual act engaged in by 
Kimball with another man. A referee recommended that. 
the Board of Bar Examiners should ask the Florida 
Supreme Court to disbar Kimball, an attorney. Upon 
recommendation from the Board of Bar Examiners that 
Kimball be disbarred, the Supreme Court of Florida 
approved the disbarment on September 6,1957. Kimball 
did not challenge his disbarment as being uncon­
stitutional at the time he was disbarred, and he did not 
seek a review of his disbarment by the United States 
Supreme Court. 

In May, 1974, Kimball filed a complaint in the federal 
court seeking declaratory relief that his disbarment was 
unconstitutional. He challenged the criteria under which 
he was disbarred (conduct contrary to good morals) as 
being unconstitutionally vague and overbroad. The dis-
trict court, however, stayed proceedings in federal court, 
on the grounds that the challenged rule was subject to 
an interpretation in state court that might narrow the cri­
teria and thus render federal constitutional litigation 
unnecessary and that abstention was therefore the 
proper course for the federal court to pursue. Kimball 
appealed from the abstention order and the federal 
district court was reversed in Kimball v. Florida Bar, 537 
F.2d 1305 (5th Cir., 1976). The Court of Appeals ruled (­
that in the almost 20 years since Kimball was disbarred __ 
the Florida Supreme Court has not limited the definition 
and that since no state court interpretation so limiting it 
can be expected, the order of abstention was improper. 

The case was remanded and proceeded through a 
maze of additional pre-trial litigation, discovery, and a 
change of venue. In late 1978 the defendants filed a mo­
tion to dismiss, and on January 19, 1979, that motion 
was granted by Judge Norman C. Roettger. Judge 
Roettger held that the court lacked subject matter juris­
diction. The judge held that Kimball should have peti­
tioned the United States Supreme Court for review of his 
case after his disbarment. The judge stated, •• He did not 
do so and he cannot now collaterally attack the dis­
barment decision here in the United States District 
Court. It The judge further ruled that the doctrine of res 
judicata applied on the ground that a "judgment is con­
clusive as to all matters which were litigated or might 
have been litigated in the first action." The judge held 
that although Kimball did not raise the constitutional 
objections in his disbarment proceeding, he could have, 
and thus he is now barred from collaterally attacking that 
disbarment. 

Kimball filed a motion for reconsideration of the dis­
missal, in which he pointed out to the court how the court 
did have subject matter jurisdiction and how the doctrine 
of res judicata did not apply. That motion was denied. 
Kimball has appealed the decision to the Fifth Circuit C 
Court of Appeals, noting that, at the rate things are '---, 1\ 
going, "[T]his lawsuit has the potential to become 
eternal. It 

Harris L. Kimball may be contacted at 200 
Mamaroneck Ave., White Plains, NY 10601, (914) 948-
0908. 
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NEW YORK ATTORNEYGENERAL 
SPEAKS OUT ON GAY RIGHTS ISSUES 

The Honorable Robert Abrams, Attorney General of the 
State of New York, gave the keynote address at a recent 
conference at New York University School of Law. The con­
ference was entitled "Law and the Fight for Gay Rights." It 
was attended by over 200 participants, lawyers and law stu­
dents, from around the country. 

The following is the transcript of the Attorney General's 
remarks (edited for publication). The SLR is reprinting the 
speech because of the unusually strong statements made 
by the Attorney General on behalf of gay rights. -Ed. 

This is one of my first public appearances as Attorney 
General of the State of New York and therefore I am pleased 
to open this National Conference on Law and the Fight for 
Gay Rights. Nothing pleases me more, as the chief legal 
officer of New York State, to address you on a subject that is 
important, I think, to the very fabric of the concepts that are 
held in the constitution and in the principles that were at the 
cornerstone of th~ founding of our nation. I have long served 
as an advocate within the public arena for the rights of les­
bians and gay men. I have supported legislation prohibiting 
discrimination on the basis of sexual orientation and have 
testified in public hearings to urge passage of these bills. My 
commitment to building a society which provides equal 
opportunity for all, which protects the civil rights and civil 
liberties of every citizen, has always meant doing everything 
in my power to advance the cause and interests of gay peo-
ple. In my role as Attorney General I will continue to be a firm 
and open supporter of that cause. 

Today, in this gathering of colleagues and of friends, I 
wish to specifically address my remarks to the role of the 
law and the lawyer in achievjng the goal of full civil rights for 
lesbians and gay men. And I wish to offer my thoughts about 
some' of the underlying considerations in reaching that goal. 

The framework and purpose of government in our society 
is based upon the concept of balance. The legislative, 

. executive and judicial powers are separated from each 
other, yet interrelated in order to function as a whole. 
Although in some ways this is a conservative approach, this 
separation of powers is, from a sociological and an historical 
perspective, a radical concept for governing a society and 
for maintaining its vitality. In forming this society one of the 
primary precepts was to protect the rights of the individual 
and the integrity of divergent groups. Though the commit­
ment to this principle has often been sorely strained and all 

\ too often forgotten, it remains central to the concept and the 
pluralistic structure of American society. The balance estab­
lished between the branches of government reflects the bal­
ance between the rights of each individual and the rights of 
society as a whole. And it is this balance which, in a society 
compOsed of a multiplicity of cultures,· attitudes and per-

ceptions, best promotes the viability of the government and 
the vitality of individual lives. 

The balance is an extremely delicate one, as the framers 
of our constitution well understood. In the Federalist Papers 
they expressed their concern that, "It is of great importance 
in a republic not only to guard the society against the oppres­
sion of its rulers, but to guard one part of the society against 
the injustice of the other part." Thus, while attempting to pro­
vide representation for everyone there must be a constant 
guard against a tyranny emerging from either a majority or a 
minority. And the vigilance necessary to prevent the oppres­
sion of one part of the SOCiety from the injustices of another 
part is an essential task within the role of the judiciary. It is 
the one branch which has the mandate to maintain our basic 
constitutional principles and which is also given, at a certain 
level, absolute autonomy from political and partisan forces 
which often counter those very principles. 

We are '1ow at a point in time where the balance in 
government is being severely threatened and the courts 
must be particularly invoked to restore that balance. Tyranny 
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San Diego nudity 
ordinance upheld 

The following appellate opinion is being reprinted in full by 
the SexuaLaw Reporter because it involves important consti­
tutional questions and because it was not published in the 
official court reporter. The case, People v. Guepin, et aI., San 
Diego Superior Court Appellate Department No. CR 45099, 
was decided April 27, 1979. In a 211 decision, the Appellate 
Department upheld the constitutionality of the ordinance in 
question. The Appellate Department then certified the case 
to the Court of Appeal on the grounds that the case involved 
an important legal question which should be decided by a 
higher appellate court. The Court of Appeal, however, de­
clined to accept the case on May 16th, thereby leaving the 
opinion of the Appellate Department as the final decision in 
the case. That Appellate Department Opinion follows. 

OPINION 
Appeal from judgements of the Municipal Court, San 

Diego Judicial District, County of San Diego, State of Calif­
ornia. The Honorable Manuel L. Kugler, Judge. Affirmed. 

John W. Witt, City Attorney, by Patricia S. Rosenbaum, 
appearing for plaintiff and respondent. 

Joseph Chirra, David K. Kroll and Shelton D. Sherman, 
appearing for defendants and appellants. 

The defendants were charged in the Municipal Court for 
the San Diego Judicial District with violating Section 56.53 of 
the San Diego Municipal Code, which makes it a misde­
meanor for a person to be nude and exposed in public. The 
defendants were found guilty by a jury and appeal from their 
judgments of conviction on the grounds that Section 56.53 of 
the San Diego Municipal Code is unconstitutional on its face 
and as applied. 

This section provides, in the portion salient herein, that no 
person over the age of ten years shall be nude and exposed 
to public view in or on any public right-of-way, public park, 
public beach or waters adjacent thereto, or other public land 
or in or on any private property open to public view from any 
public right-of-way, public beach, public park, or other public 
land. 

Appellants contend the unconstitutionality of the section 
arises from the following: 

1) it denies to appellants a personal liberty right protected 
by the Fifth Amendment to the United States Consti tution 
and Article 1 , Section 7(a) of the California Constitution; 

2) it denies to appellants the right of freedom of associa­
tion protected by the First Amendment to the Unites States 
Constitution; 

3) it is an attempt to legislate in a field pre-empted by the 
State of California; 

4) it denies to appellants the free exercise of religion 
protected by the First Amendment to the United States 
Constitution; 

5) it denies the equal protection of the law to the female 
appellants in violation of the Fourteenth Amendment to the 
United States Constitution and Article I, Section 7 of the 

DISCUSSION 
The fundamental ru le of statutory construction is that the 

court should ascertain the intent of the legislature so as to 
effectuate the purpose of the law. Moreover, every statute 
should be construed with reference to the whole system of 
the law of which it is a part so that al l may be harmonized 
and have effect. In addition, statutes must be construed in a 

. reasonable manner arid common sense manner in ac­
cordance with the apparent purpose and intention of the law­
makers. In construing a statute the courts wi ll do so with a 
view to promoting rather than to defeating its general pur­
pose and the policy behind it. Civil Service Commission v. 
Superior Court, 63 Cal App. 3d 627, 634-635 (1976). 

PERSONAL LIBERTY RIGHT 
Individual rights, such as the right to the pursuit of happi­

ness, the right of privacy, and other personal liberty rights do 
not extend so far as to override validly enacted legislation. 
Cox v. Louisiana, 379 U.S. 536, 554-555; 13 L.Ed. 2d 471 , 
483-484; 85 S.Ct. 453 (1965). The City Council in enacting 
the section expressed the leg islative intent to be for the pur­
pose of securing and promoting the public health, morals 
and general welfare of all persons in the City of San Diego. 
While appellants primarily direct attention toward sunbathing 
at beaches, the ordinance regulates appearances in any 
public park, or playground or other public gathering places 
set aside by the citizens of the city for use and enjoyment by 
all citizens, including young people and families. A city in the 
proper exercise of the police power can reasonably regulate 
the matter of nudity on public places of the ci ty in further­
ance of the general welfare. Eckl v. Davis, 51 Cal.App. 3d 
831,847 (1975). 

FREEDOM OF ASSOCIATION 
Public exposure of their private parts by a male or female 

or the female breast per se has nothing whatsoever to do 
with the great constitutional freedoms of free speech and 
association. Appellants have failed to cite a single case 
which has held that public nudity, as such, is a constitution­
ally protected freedom. In each of the cases which have up­
held the freedom of unrestricted nudity as an incident to a 
method or means of expression, the nudity is not forced 
upon the viewer or the public generally, but rather the place 
and the circumstances of the nudity necessarily involves 
and requires the exercise of a free and conscious choice by 
either a viewer or a participant to immediately withdraw 
from the place of exposure to the public domain, if the 
viewer finds the nudity to be offensive, however portrayed. 
There is a considerable difference between the ability to 
walk out of an offensive theatrical production, or a topless 
and bottomless bar, and the giving up of a right to use a pub­
lic, beach, street or park in order to be free of exposure to 
offensive nudity which has never been sanctioned, even 
under common law. Even assuming the ordinance imposes 
a restriction on the freedom of association of certain indi­
viduals, the City Council of San Diego has found that the 
maximum utilization and enjoyment of the public areas in 
question can be achieved only by certain regulations affect-

c 

ing those who choose to use such areas. Appellants have /' 
not shown the regulation is unreasonable under the circum-~ 
stances, nor that the regulation is manifestly not essential to 
further the avowed interest of the ordinance, i.e., the use of 
public facilities by the greatest number of people. See 
Crownover v. Musick, 9 Cal. 3d 405 (1973). , 

continued on page 27 California Constitution. 
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Gay magazine acquitted 
by Canadian court 
An Ontario Provincial Court Judge has found a non-profit 
corporation Pink Triangle Press, publisher of the gay liber­
atit n magazine The Body Politic, and three of its officers, not 
guilty on a charge of unlawfully making "use of the mails for 
the purpose of transmitting indecent, immoral or scurrilous 
matter." 

The publisher corporation and its three officers had been 
charged in relation to the December, 1977/January, 1978 
issue of The Body Politic, which contained an article entitled 
"Men Loving Boys Loving Men" under the by-line of one of 
the individual co-accused. Judge Sydney M. Harris cited 
extensive excerpts from the article in his 45-page judgment 
and found that, while the article "discusses pedophilia and 
pedophilic acts and persons" aAd "forcefully argues in 
favour of a particular attitude of non-condemnation of pedo­
philes," "it is not written in a prurient style nor does It have 
the typical hall-marks of hard-core pornography-it is not 
lascivious, sexually stimulating nor titillating. It does not use 
gross explicit language calculated to cause sexual arousal 
or stimulation." 

Judge Harris found that the section of Canada's Criminal 
Code, (a uniform national code enacted by the federal Parlia­
ment, which has the constitutional responsibility for the sub­
stantive criminal law in Canada) under which the defendants 
had been charged, "was not aimed at the distribution by 
mail of magazines or journals to subscribers." 

Section 164 reads, in part: 
164. Every one, commits an offence who makes use of the 

mails for the purpose of transmitting or delivering anything 
that is obscene, indecent, immoral or scurrilous ... 

The court found that the section was "designed to catch 
the sick individual who, rather than indulge in obscene tele­
phone calls, indulges in obscene, indecent, immoral or scur­
rilous mailings," "a trap set ... for the secret 'flasher'." The 
Court went on to declare that it was not prepared "to have 
the Crown use section 164 as a last refuge in objectionable 
language cases. , . ," 

The original "Information," the sworn written complaint 
which alleges the offence and forms the starting point for 
proceedings, i.e. the laying of a charge, had included an 
allegation that the particular issue of The Body Politic was 
"indecent," "immoral" or "scurrilous" matter, but failed to 
include an allegation that it was "obscene." At the opening 
of the trial the Crown (the prosecution) sought to amend the 
Information by adding the word "obscene." The motion to 
amend was denied on two grounds: that it was not re­
quested until a year after the Information was sworn, on the 
very day fixed for trial and would add a new issue at the last 
moment; and, that, if the Crown was not prepared to charge 
the accused directly under the obscenity provisions of the 
Criminal Code it would not be proper to allow the Crown to 
do so indirectly through section 164. 

Although the charge related to the whole of the particular 
issue of the magazine, the Crown concentrated almost 
exclusively on the article "Men Loving Boys Loving Men." 
While finding that it "must consider the whole issue and not 
just part of it," the Court's judgment concluded that neither 
the issue as a whole nor the article primarily objected to by 
the Crown could be found to be either "immoral," "inde­
cent" or "scurrilous," on either a "community standard of 
permissibility" test or an "ordinary meaning of the words" 
test. 

An exhaustive survey of the expert testimony is presented 
in the judgment, but the Court concludes: "Professors, 
journalists, a police officer, psychiatrists, psychologists and 
ministers of some religions are not representative of the 
community as a whole .... " The judgment states that:" .. , 
all In all the evidence adduced from the majority of both 
Crown and Defence witnesses establishes nothing' which 
really assists the Court in ascertaining the limits of commun­
ity tolerance, that is, the community standard, in this area." 
Thus, the Court finds, the Crown failed to satisfy the Court, 
beyond a reasonable doubt, on the community standard 
test, that the magazine taken as a whole is indecent, im­
moral or scurrilous. The Court suggests, in the judgment, 
that: "It would haVe been more helpful to have had evidence 
of competently conducted public opinion surveys of com­
munity opinion."The Court goes on to state that the descrip­
tion of indecent or immoral acts does not per se make a 
publication indecent or immoral nor does it implicitly ex­
pressed approval or endorsement of the acts detailed, 
"Intention does not determine decency," says the Court. As 
to the ordinary meaning of the words, the Court adopts a test 
of indecency which Is baseQ on "the nature of the treatment, 
as distinct from the nature of the subject matter itself." In 
adopting that test, the Court cites Fullagar, J. in Close [1948] 
V.L.A. 445 (Aust.) as approved by Judson, J. in Brodie [1962] 
S.C.A. 682 at 705: "The question is a question less of the na­
ture of the material than of the handling of the materiaL" On 
that test the Court goes on to find that the issue of the maga­
zine is not indecent as a whole. 

Defining scurrility in its modern usage as connoting the 
use of coarse or foul language to attack in a mean or vicious 
way, the Court could not find the magazine scurrilous, since 
it did not have before it "any evidence as to the actual 
existence of any person, group or entity allegedly abused or 
inSUlted. " 

Finding no definition or interpretation of the word "im­
moral" in the Criminal Code the Court takes the unusual 
step, for a Canadian court, of refusing to determine or assign 
meaning to statutory language. Introducing something akin 
to a "void for vagueness" concept, Judge Harris declares: " 
. , . I find it impossible to determine as a matter of law what 
is moral or immoral-and I think that any attempted 
proscription based on immorality calls into play factors that 
cannot be determined with legal precision in the absence of 
a legislated definition of what Parliament intended. There is 
not a definition or interpretation of the word 'immoral' in the 
statute. I find the term so ambiguous and indefinite that were 
'immorality' the only offence alleged here I would dismiss 
the charge without heSitation, for no one can be expected to 
govern his conduct, (particularly if the result may be criminal 
charges) according to such an imprecise standard. " 

Acknowledging that "tenable and credible arguments 
exist on both sides of each of the issues of community 
standards and the ordinary meanings of immorality, in­
decency or scurrility" and, that' 'this case, if nothing else, is 
close to the borderline," the Court indicates that it has been 
guided by the comments of Freedman, J, in Dominion News 
[1964] 3 C.C.C. 1, [1964] S.C.A. 251 : 

II ••• in cases close to the borderline, tolerance is to 
be preferred to proscription ... to suppress the bad 
is one thing; to suppress the not so bad, or even the 
possibly good, is quite another," 

-Peter Maloney 
Canadian Correspondent 
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Judicial and legislative examination of Marvin, v. Marvin:, issu~s 
Since the California Supreme Court handed down its land­

mark decision in Marvin v.' Marvin, 18 cal.3d 660, 134 Cal. 
Rptr. 815 (1976), several other states have considered the 
question of division of property following the breakup of a 
meritricious relationship. [For a complete review of the Mar­
vin decision, see Kelber and Horner, "Contract and Equity 
Protection Extended to Unmarried Coupleg3," Sex.L.Rptr. 13 
(MarChi April 1977).-Ed.] 

In Hinkle v. McColm, 89 Wash. 2d 769, 575 P.2d 711 
(1978), plaintiff brought suit for partition of property acquired 
during the four years she and defendant had cohabited 
together. Defendant appealed the judgment which awarded 
him all of the property accumulated during the relationship 
except for a boat, trailer and citizen band radio, which were 
awarded to plaintiff. 

The Washington Supreme Court affirmed the trial court's 
decision, following the well-established rule of Creasman v. 
Boyle, 31 Wash. 2d 345, 196 P.2d 835 (1948), which holds 
that "property acquired by a man and a woman not married 
to each other ... is not community property, and, in the ab­
sence of some trust relation, belongs to the one in whose 
name the legal title to the property stands." 

The court, however, noted that the Creasman rule had 
been "vigorously attacked" and cited its own statement in In 
Re Estate of Thornton, 81 Wash. 2d 72, 499 P.2d 864 (1972), 
that "[a]rguably, Creasman should be overruled and its 
archaic presumption invalidated." Because the evidence in 
Hinkle indicated that "the relationship developed from cir­
cumstances other than a deep emotional attachment 
between the parties," the court felt that this case was not 
the proper vehicle for a full review of the Creasman rule. 

The Utah Supreme Court, in Edgar v. Wagner, 572 P.2d 
405 (Utah 1977), ~idestepped the issue. 

In 1969, plaintiff had married defendant knowing he was 
already married. ~or the four years they lived together, she 
helped him with,,~he management of his orthopedic supply 
business, receiving no 'salary for 'her services except for a 
period of five months when she was placed on a salary of 
$310 per month, the total of which ($1,550) had to be rein­
vested in the business. They also bought a house along with 
a third party, taking title as joint tenants. 

After plaintiff moved out of the house in 1973, she brought 
an action for partition of the house and for an account and 
distribution of defendant's business, or, in the alternative, to 
recover the value of her services to the business. She subse­
quently filed a second action alleging a void marriage and 
seeking apportionment of the assets accumulated while she 
and defendant had lived together. 

The cases were consolidated for trial and the trial court 
declared the marriage to be void and awarded plaintiff a one­
third interest in the house and $1,550 as her share of the 
business. Defendant appealed the judgment (except the 
decelaration as to the void nature of the marriage), alleging 
that the trial court's awrad to plaintiff "necessarily gave rec­
ognition to an illegal, meretricious relationship in violation of 
public policy." 

The Utah Supreme Court affirmed, noting that the trial 
judge had adopted a contract theory rather than following 
Maple v. Maple, 556 P.2d 1229 (Utah 1977), which provides 
for an equitable division of property upon an annulment of 
marriage. 

The court, in its opinion, sustained the award of the real 
property by noting that there had been valid consideration 
for its conveyance, and sustained the monetary award, but 
noted that it was "merely a restoration of earnings" and not 

plaintiffs "share of the business." It did,not touch upon the 
issue of apportionment of the assets~ 

In New Hampshire, the Supreme Court, in Humiston v. 
Bushnell, 394 A.2d 844 (1978), upheld a cause of action Ci 
based upon a meretricious relationship. 

Plaintiff and decedent had lived together from 1970 to 
1975, during which time they had operated a jOint farming 
venture. The relationship terminated in 1975 and decedent 
died in 1976. , 

Upon appeal, the Georgia Supreme Court affirmed, stat­
ing that "it is well settled that neither a court of law nor a 
court of equity will lend its aid to either party to a contract 
founded upon an illegal or immoral consideration. [Citations 
omitted] ... The parties being unmarried and the [plaintiff] 
having admitted the fact of cohabitation ... , this would con­
stitute immoral consideration under Code Ann. §20-501 ... " 

The Illinois Supreme Court"on May 23,1979, heard argu­
ments in its "Marvin" case, Hewitt v. Hewitt, Case no. 
51264, and its decision is still pending. 

The california Court of Appeal decided a case on June 25, 
1979, which refused to extend the Marvin rule "into arenas 
totally removed from the property rights setting . .. Parti­
cularly in a case involving marital communication privileges, 
since privileges in general are looked on with disfavor." In 
People v. Delph, Court of Appeal No.2 Crim. 33396, _ 
Cal.Rptr. _, appellant sought to have the marital communi­
cations privilege and the privilege of the spouse not to testify 
expanded judicially to cover situations where there is not a 
valid marriage but where the couple lives together "with all 
the trappings of a marriage, except the formalities of a mar­
riage."" 

It appears from the foregoing that there is a trend in the C 
courts to accept the Marvin rationale. However, six state -
legislatures-Illinois, Minnesota, New York, New Mexico, 
Virginia and California-have introduced bills to counter this 
trend. 

In Minnesota a bill was introduced (SF 1295) which pro­
vides that a contract between a man and a woman who are 
living out of wedlock is enforceable only if the contract is 
written and signed by the parties and enforcement is sought 
after termination of the relationship. .. 

Illinois House Bill 507 states that as a consequence of 
two persons living together while unmarried, "there can be 
no recovery under any theory of law, including but not 
limited to, express oral contracts, implied contracts, con­
structive trust, joint venture, misrepresentation, or quantum 
meruit, unless there is a legal written contract between the 
parties specifying the obligations and expectations of the 
parties based on the relationship." This prohibition does not 
apply if the services are performed independent of the rela­
tionship, such as the providing of services to a business 
which are normally compensable. This bill would repeal the 
Marvin rule except in situations involving a written contract 
between the parties. 

California Assembly Bill 564 states that an agreement 
between cohabiting persons not married to each other as to 
the ownership or division of real or personal property ac­
quired by either of them during the period of cohabitation is 
void unless such agreement is in writing. On May 9, 1979 the C' 
Assembly Judiciary Committee voted to hold this bill for 
interem study. , . 

As of this writing it appears that none of the other legisla­
tures, which have considered similar legislation have yet 
enacted such a law. 

-Marilyn Cochran-Canin 
5 Sex L. Rptr. 24 
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New Jersey Supreme Court 
adopts Marvin rule 

[BeCause of the importance of this opinion, the full text 
of the Supreme Court decision in Kozlowski v. Kozlowski, 
New Jersey Supreme Court No. A-172 decided June 25, 
1979, is being reprinted below. -Ed.] 
The opinion of the Court was delivered by Halpern,. 
P.J.A.D. (Temporarily Assigned). 

The primary issue on appeal is whether a man and a 
woman who are not married to each other, and who live 
together without a promise of marriage, may enter into a 
contract which, if otherwise valid, is enforceable by our 
courts. The trial judge, in a detailed and well-reasoned 
opinion, decided the issue in favor of plaintiff, and we 
certified the appeal then pending unheard in the Appel­
late Division __ N.J. __ (1978). 

The essentially undisputed facts are fully set forth in 
the trial judge's opinion: 

In 1962 plaintiff, a Polish immigrant with little know­
ledge of the English language and little social con­
tacT outside of her own family and ethnic com­
munity, met defendant, a personable, sophis­
ticated, apparently well-to-do business man who 
immediately exhibited an amorous interest in her. 
She was then 48 years old, married and mother of 
two children. He was six years younger than she, 
also married and father of two children. He quickly 
expressed his love for her and before long insisted 
that they leave their families and set up a new 
household together. After about four months of 
vacillating and agonizing, she capitulated. To­
gether the loving couple moved into an apartment 
and later a house, in which they lived in what may 
be fairly characterized as the illicit equivalent of 
marital bliss. Three of the four children of their prior 
marriages joined them during the early years of 
their new relationship and grew up in an atmo­
sphere [sic] not dissimilar to that of a normal family 
unit. The last child reached adulthood and left the 
household in about 1970, after which defendant 
sold the original house and purchased a smaller 
one for himself and plaintiff alone. The parties lived 
together for a total of 15 years, continuously except 
for two brief separations. 

His wealth appears to have increased during 
that 15-year cohabitation, but he kept his business 
affairs to himself. Title to all of his assets, including 
the residences, remained solely in his own name. 
She knew little about his business affairs, was un­
aware of the extent of his assets and income and 
was completely dependent upon him for all of her 
needs, maintenance and support. She had no pos­
sessions other than clothing, personal effects and 
his gifts of jewelry and furs. In addition, he provided 
support and maintenance for all three children in 
the household, hers and his own. 

She, on her part, provided substantial services, 
including housekeeping, shopping, acting as 
mother to the children, escorting and accom­
panying de.fendant as he desired, and serving as 
hostess when necessary for his customers and 
business associates. The latter took her to be his 
. wife although there is no doubt that. relatives an.d 
close friends on both sides were fully aware of the 

continued on page 30 

OpinIon of Justice Marshall 
in Marvin case . 

After rendering a landmark decision, the California 
Supreme Court remanded the case of Marvin v. Marvin to 
the Los Angeles Superior Court for trial. 

After trial, Superior Court Judge Arthur K. Marshall found 
that actor Lee Marvin's former mistress was not entitled to a 
share of Marvin's property based on any contract or trust 
theory. However, he awarded her $104,000 pursuant to a 
footnote in the' Supreme Court decision authorizing whatever 
"equitable" relief the court might find "proper. " 

Marshall's memorandum opinion is reprinted below as it 
appeared in the Metropolitan News, a Los Angeles based 
legal newspaper, without correction of the numerous gram­
matical and punctuation errors contained therein. 

-Assoc. Ed. 
The Supreme Court in Marvin v. Marvin (1976) 18 C.3d 

660, 665, 134 Cal.Rptr. 815, 557 P.2d 106, decided that an 
unmarried person may recover from a person, with whom 
the former had lived, in accordance with any written con­
tract between them unless the agreement "rest(s) on an un­
lawful meretricious consideration." (p. 684.) That court also 
determined that a nonmarital partner may recover if the con­
duct of the couple was such that a trial court could imply 
therefrom either lIan implied contract, agreement of partner­
ship or joint venture, or some other tacit understanding be­
tween the parties." (pp. 665, 682.) Lacking evidence which 
would support any such finding, IImhe courts may also 
employ the doctrine of quantum meruit, or equitable 
remedies such as constructive or resulting trusts, when war­
ranted by the facts of the case." (pp. 665, 677, 682, 684.) 

Finally, the Supreme Court declared that a non marital 
partner may recover in quantum meruit for the reasonable 
value of household services less the reasonable value of 
support received. (p. 684). The action was remanded to the 
Superior Court where evidence has been taken in implemen­
tation of the above' described decision. The last mentioned 
rememdy, quantum meruit, need not be considered here in­
asmuch as the plaintiff has dismissed her fourth and fifth 
causes of action based on such ground. 

The first three causes of action, amended to reflect the 
remedies described by the Supreme Court, allege contrac­
tual, express and implied and equitable bases for judgment 
in favor of plaintiff. 

In order to comply with the Supreme Court mandate, the 
trial court collected all available evidence which might bear 
on the relationship established after defendant allegedly 
promised plaintiff half of his property or which might serve 
as a basis for a tacit agreement or for equitable relief. 

FACTS 
In June, 1964, the parties met while they both were work­

ing on a picture called "Ship of Fools," he as a star and she 
as a stand-in. (She also was employed as a singer at the 
llLittle Club" in Los Angeles.) A few days after their first 
meeting, they lunched together, then dined together. In a 
short time they saw each other on a daily basis after work. 
Sexual intimacy commenced about 2 weeks after their first 
date. During these early meeting, there was much conversa­
tion about their respective marital problems. The defendant 
said that, although he 19ved his wife and children, communi­
cation between him and his spouse had failed and he was 
unhappy. Plaintiff said that her marriage had been dissolved 
but her husband sought reconciliation . 

.Plaintiff testified that defendant told her that as soon as 
.. continued on page 32 
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by a majority, which seeks to restrict or completely deny the 
rights of those who are seen as different, is still a threat in 
our society. As . all of us in this room today know, lesbians 
and gay men have experienced many recent defeats from 
this growing threat. A mindless hysteria has all too often 
taken over the legislative and elec~oral forums, a hysteria 
that is based on and fueled by people's ignorance and fear 
of those who are different. It is exactly this kind of unin­
formed and biased exercise of governmental power which 
the judiciary has the potential and, as many of us believe, 
the obligation to counter. It is certainly the role of the courts 
to prevent tyranny of any sort and to restore the balance of 
government to our fundamental principles of equality and 
justice. 

The focus of this weekend is not only on the issues of 
discrimination faced by gay people, but also on the role of 
the legal profession in advancing the interests of gays. The 
courts have the unique mission of protecting political or 
otherwise controversial minorities in their viewpoints. In 
conjunction with this mission a special interest bar of those 
attorneys who are involved with the concerns of lesbians 
and gay men has a particular role and responsibility beyond 
the traditional role of the attorney as advocate for individual 
litigants. The attorney who seeks to assert the rights of gay 
people must recognize that the outcome of a particular case 
is of direct concern to a large number of people. The attor­
ney must also recognize that it is usually necessary to edu­
cate the bench, other members of the bar, and very often 
the general public about the realities of the gay community 
in order to prevail on the merits in a particular case. The 
information and ideas to be discussed throughout the next 
couple of days will undoubtedly enhance all of your abilities 
to perform this special role. 

A mindless hysteria has all too often taken 
over the legislative and electoral forum~ ••• 
fueled by ••• ignorance and fear of those who 
are different. It is ••• the role of the courts 
. . • to restore the balance of government to 
our fundamental principles of equality and 
justice. 

While discussing special issues and litigation strategies in 
workshops I think it could be useful to consider .a conceptual 
framework within which this litigation might best proceed. To 
my thinking, one main concept unifies the issues of gay 
rights and that is the right of privacy. This right, conceptually, 
encompasses control over one's body, and control over 
one's decisions about personal lifestyle and choices as well. 
It is a right already recognized as a fundamental right by the 
United States Supreme Court in such cases as Eisenstadt v. 
Baird and Doe v. Bolton. And, as indicated in a footnote in 
the Carey v. Population Services case, the court has not yet 
determined whether or not the right of privacy protects pri­
vate sexual activity between consenting adults. The footnote 
indicated that the court did not view its summary affirmance 
in Doe v. Commonwealth's Attorney as deciding that precise 
issue. 

Before the police power of the state can be evoked to jus­
tify an intrusion in an individual's personal decisions, com­
pelling reasons to do so must be shown. The state clearly 
has a legitimate interest in protecting its citizens from vic-

lence and other clearly defined harm. The state must cer­
tainly be involved in protecting children from violence, and 
from situations in which their inability to make mature judge­
ments is manipulated or used against them. But justifi­
cations for discrimination against lesbians and gay men 
which are based on personal sensibilities, prejudices, 
religious dogma, or unsubstantiated, unfounded and false 
presumptions are not compelling. It is not justifiable to con­
tinue criminal sanctions again~t private sexual activity be­
tween consenting adults because the majority of people is 
outraged at the thought. Nor is it justifiable to deny employ­
ment or housing or other basic rights to people known to be 
gay because of this sensibility. Nor can such rights be 
denied because of a presumption that homosexuals molest 
children when the facts indicate overwhelmingly that it is 
young girls who are sexually molested and that they are 
molested by adult men who are heterosexuals, all too often 
members of the girl's immediate family or household. 

Before the police power •.. can' be evoke'\ to 
justify an intrusion in an individual's per­
sonal decisions, compelling reasons •.. must 
be shown ... (J)ustifications •.. based on 
personal sensibilities, prejudices, religious 
dogma, or unsubstantiated •.. presumptions 
are not compelling. 

The right of privacy protects not only activities which are 
private acts between consenting adults but conceptually 
reaches much further and protects private and personal 
decisions, even if publicly acknowledged. 

Having briefly discussed the concept of privacy I would 
like to offer some thoughts suggested by that discussion. 
The issue of privacy, when broadly defined, should encom­
pass the right to live one's life unhindered no matter how 
controversial or conventionally unacceptable that life style 
is. Defined this way, the right of privacy is a central issue for 
the gay community. It is a central issue for racial, ethnic, and 
religious communities and for women. Intense opposition to 
all of these groups often focuses on the right of individual 
members to make personal life style decisions unacceptable 
to the majority. The right of women to control their own 
bodies has been a source of vehement and often violent 
opposition around the issues of abortion, contraception and 
sterilization. The underlying arguments against passage of 
the Equal Rights Amendment or the actualization of equal 
opportunity principles are that the social fabric of the 
country would be destroyed by legitimizing unstereotypical 
behavior or lifestyles. And the opposition to lesbian and gay 
men is ultimately based on a prejudice against a particular 
life style decision. Thus, this broadly defined privacy right is 
of concern to each of these groups. It is a common interest 
in which all are linked and around which all could join forces 
to achieve the basic rights that each is seeking. 

Next, the central nature of privacy to the cause of gay 
rights suggests that litigation should particulary seek to 
establish protection of both private activities and personal 
decisions. I, of course, do not mean that arguments resting 
on equal protection, due process, freedom of speech and 
association, and other bases are not to be vigorously pur­
sued. But rather, that the focus that I am placing on the issue 
of privacy is meant to highlight a concept and arguments 
that I view as present in any issue of gay rights. 
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continued on page 29 

C; 
-' 

c 



c· 

( 

NUDITY ORDINANCE UPHELD 
continued from page 22 

PRE-EMPTION UNDER STATE STATUTES 
The principles governing the pre-emption doctrine are 

that an intent to occupy the entire field is a matter which 
cannot properly be decided upon the basis of any single, pre­
cise test. Rather, the courts must rely upon broad general 
principles which are flexible enough to embrace our varied 
and rapidly expanding body of legislation. Determination of 
the question depends primarily upon an analysis of the sta­
tute and a consideration of the facts and ci rcumstances 
upon which it was intended to operate, and the intent of the 
legislature is not to be measured alone by the language used 
but by the whole purpose and scope of the legislative 
scheme. Eckl v. Davis, supra. In the case of In re Lane, 58 
Cal.2d 99, 102 (1962), the court concluded that the state had 
adopted a general scheme for the regulation of the criminal 
aspects of sexual activity and that the state had occupied 
the field to the exclusion of all local regulation. See also Lan­
caster v. Municipal Court,6 Cal.3d 805 (1972). Mere nudity 
does not constitute a form of sexual "activity." Thus, absent 
additional conduct intentionally directing attention to parts of 
the body for sexual purposes, a person who simply sun­
bathes in the nude does not engage in sexual activity. In fe 
Smith, 7 Cal.3d 362, 366 (1972). The various cases cited by 
the appellants all deal with sexual "activity" or sexual "con­
duct.' , Section 56.53 merely regulates public nudity, and 
sexual conduct or activity is nowhere therein mentioned. It 
does not purport to regulate or punish obscenity, obscene 
conduct, sexual or lewd activity. It simply makes defined 
public nudity, and nothing more, a crime. Since the legis­
lature has not occupied the field of exposure of persons in 
public where no sexual activity is involved, it is an area that 
is of municipal or local concern. 

FREE EXERCISE OF RELIGIOUS BELIEFS 
For conduct to be protected by the free exercise clause, it 

must be more than a way of life, it must be rooted in a reli­
gious belief. Although a determination of what is a religious 
belief or practice entitled to constitutional protection may 
present a most delicate question, the very concept of or­
dered liberties precludes allowing every person to make his 
own standard of conduct in which society as a whole has 
important interests. Wisconsin v. Yoder, 406 U.S. 205, 215; 
32 L.Ed.2d 15; 92'S.Ct.Rep. 1526 (1972). 

Morever, Ordinance 56.53 does not prohibit speech or 
expression or religion, it merely precludes nudity in public, 
which has been deemed harmful to public welfare or morals. 
This question was previously determined adversely to appel­
lants in Eckl v. Davis, supra, wherein the court unanimously 
determined that an ordinance regulating nudism did not vio­
late the religious provisions of the First Amendment. 

EQUAL PROTECTION 
The female appellants contend that the ordinance denies 

women equal protection of the law because they are not 
granted the privilege accorded men to sunbathe and swim 
with their breasts uncovered. They principally rely upon the 
reasoning of Sail'er Inn, Inc. v. Kirby, 5 Cal.3d 1 (1971), in 
which the court held that legislation regulating the employ­
ment of women as bartenders was invalid. The ordinance 
challenged in the present case, however, does not deal with 
a classification based upon sex with relation to a funda­
mental right such as the right to pursue a lawful profession. 
As stated in Eckl v. Davis, supra. 

UNature, not the legislative body, created the distinction 
between that portion of a woman's body and that of a man's 
torso. Unlike the situation with respect to men. nudity in the 
case of women is commonly understood to include, the 
uncovering of the breasts. Consequently. in proscribing 
nudity on the part of women :it was necessary to include 
expressed reference to that area of the body. The classifi­
cation is reasonable. not arbitrary. and rests upon a ground 
of difference having a fair and substantial relation to the ob­
ject of the legislation. so that all persons similarily circum­
stanced are treated alike." 

We conclude that the ordinance meets constitutional 
requirements. Accordingly. the judgments of conviction are 
affirmed. 

DISSENT 
I dissent 
We close our eyes when we look upon the local ordi­

nance in question as a broad attempt to ., ... regulate the 
matter of nudity on public places of the city in furtherance of 
the general welfare ..... as the majority opinion states. It 
had no such purpose. It had a very limited purpose. If ever 
legislative intent was clear, it was clear here. The City Coun­
cil in passing the ordinance was purely and simply applying 
a so-called majority mandate of 55% of the electorate who 
voted favorably on Proposition 0 as the reason for the 
express and limited purpose of taking away a privilege that 
had existed at Black's Beach for a substantial segment of 
the population for a period of some three years. 

If there was a constitutional right at all acquired to use 
Black's Beach as a swimsuit optional area, it must be clear 
that a majority vote by the publiC had no power, directly or in­
directly, to erase that right. One of the glories of our consti­
tutional society is that certain rights cannot be taken from 
the few because the many disagree with them. Some people 
assume that by putting a constitutional question to a vote it 
must be changed if a majority say so. That is of course not 
true. How many times have we seen the fallacy of that 
proved by the use of the, petition process of putting an 
unconstitutional issue to vote. having it receive a majority 
only to be overruled by the courts because of its patent 
invalidity. It is clear that a majority of the individual members 
of the Council opposed the very action they took, taking it. 
nevertheless, because they felt they had a public mandate 
which· they must follow. If a constitutional right existed it 
could not be removed so cavalierly. The protectable rights of 
individuals and minorities are at the very heart of the Consti­
tution's basic premise. 

I do not propose that nude bathing along all the beaches 
of this state is a constitutional right. We agree that reason­
able limits can be imposed. even to protect the sensitivities 
of the very sensitive. Constitutional rights are in part mea­
sured by the culture of the society in which they exist. Those 
whose eyes are burned by the sight of nude human bodies in 
a public place may be entitled to a certain amount of protec­
tion against such exposure when it occurs in public places 
indiscriminately open to the public, forcing them against 
their wishes, against their standards of morality and perhaps 
their religion, to look upon the undraped human form. Sub­
cultures do exist within majority cultures, however. and they 
too have at least limited rights. While individuals and min­
ority groups have no right to force their standards and prac­
tices upon an unwilling majority they do have the right to 
enjoy that culture when it is not imposed upon the majority to 
whom it is an anathema. 

continued on page 28 
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eyes. Members of the public were not exposed to nudity on 
Black's Beach unless they made it a matter of deliberate 
choice. In free speech matters, a constitutional right we' all 

This we think is what the court was saying in Williams v. understand a little better, we say, if you are offended by the 
Hathaway, 400 F. Supp. 122 (D.C. Mass. 1975), when it dealt language of the speaker, choose your own forum, don't ask C· j 
with the question of nude bathing at beaches located within him to stop talking. He has a right to talk and others have a / 
the Cape Cod National Seashore. There the court rejecting right to listen even ,though it is uncomfortable to you. You 
the claims that nude bathing was protected by the First need but to walk away. 
Amendment's guarantees of free speech and association We think a protectable right to the use of Black's Beach 
held nevertheless that the traditional practice of nude bath- as a swimsuit optional area had been vested in that segment 
ing at Brush Hollow could be considered a personal liberty of the public who chose to use it for that purpose. Since it 
right entitled to protection under the due process clause of was sufficiently isolated it could hardly be said to be offen-
the Fifth Amendment. While the court in Hathaway did find sive to those members of the general public who might be 
governmental interests in controlling traffic, parking and offended by It since they had but to choose a different 
environmental problems justified the National Park Service's "forum." They had many such "forums" open to them. 
t9tal ban on nUdity, it is clear that the governmental interests There were many more miles of swimsuit covered beaches 
and reasons for doing so must be real and compelling before to go to, all much easier to reach. No legislation was needed 
the personal liberty rights could be abrogated. The action by to protect them nor to afford to them a generous use of the 
the City Council in adopting Section 56.53 does not meet the beaches of the area sans nUdity. The swimsuit optional pub-
tests suggested by Hathaway. The reasons argued for it lic on the other hand had no other place to turn. The rights 
were inadequate to the remedy. They recited a need that they had acquired and were exercising could be expressed 
was not real" a need that by the evidence did not exist. By no place else. It was an all or nothing proposition. The 55% 
couching the language of the ordinance in broad reasonable who voted favorably on Proposition 0 became 100%. The 
sounding language banning nudity in public parks, on play:. percentage who used Black's Beach or didn't object to its 
grounds or other public gathering places set aside by the nude bathing use, as evidenced by their 45% vote against 
citizens of the City for use and enjoyment by all citizens the Proposition 0, though not reduced in numbers were in terms 
City Council was not seeking to regulate nudity in Balboa of their rights reduced to 0%. ' 
Park, nor in the Presidio, nor in Mission Bay Park, nor at La The ordinance denies to appellants a personal liberty right 
Jolla Cove, nor at any such place. They were not trying to protected by the" Fifth Amendment to the U.S. Constitution 
free the beaches for more broad public use. The evidence and Article 1, Section 7(a) of the California Constitution and 
suggests a diametrically opposite effect. Purely and simply therefore the trial court should be reversed. 
the City Council was seeking to regulate Black's Beach, a The majority state that "Indiyidual rights, such as the right 
place where nude bathing had been a popular fact for a to pursuit of happiness, the right of privacy, and other per- C',: 
large segment of the public for three years. The ordinance sonalliberty rights do not extend so far as to override validly 
had one function only and that was to stop nude bathing at enacted legislation." The statement begs the question: What 
Black's Beach. It wasn't happening anywhere else to be is validly enacted legislation? Legislation which overrides 
stopped or. controlled. While the legislative language was any of these rights is invalid unless it serves a compelling 
broad the legislative intent was single-minded. public purpose within a constituti6~al power. I find no such 

At and before the time the ordinance was adopted there compelling need for the exercise of public power here. 
existed a right to nude bathing at Black's Beach, a right that Purely and simply, the ordinance is an attempt to impose 
was widely exercised by a significant segment of the public. what mayor may not be a majority standard of morality upon 
That use had ripened into a constitutionally protectable right. others for 100% of the time and in 1 00% of the places. The 
The function of the legislation was to take that right away. It constitution did not create a society of absolute majority 
had no other purpose. It was a right "subject to reasonable rule. It did not empower the majority, either by Proposition 0 
intrusions by the (government) in furtherance of legitimate or by vote of the City Council, to take away an existing 
(governmental) interests." (Williams v. Hathaway, supra.) No personal liberty right. When it does it is the function of the 
such governmental interest was shown as the basis for the Court to tell the public-this you cannot do. 
ordinance. There was not one shred of evidence that the Appellants further argue that Section 56.53 infringes upon 
general welfare of the community suffered by this continued appellant's First Amendment right of freedom of association. 
use of Black's Beach or that the general welfare would be In the context of the history of Black's Beach use and this 
justifiably enhanced by its prohibition. ordinance I agree with their premise. The cases cited by 

No one was exposed to the nudity of others at Black's appellants on pages 8 through 12 of appellants' opening 
Beach except by their own choice. The history of the use of brief support their position. It may be true, in the broadest 
Black's Beach shows that its wide use by the public came sense of the language of Section 56.53, that this legal 
about precisely because it was a swimsuit optional area. premise would be seriously suspect. On its face Section 
After it became an optional area its use by the public multi- 56.53 is not unconstitutional. It's intent, however~ is not dis-
plied many fold. It was a stimulating rather than an inhibiting closed by its face. Its intent is disclosed by its history and its 
force in the public use of the beach. Those who were of- history discloses that its design was to deny to a significant 
fended, because after knowingly negotiating the difficult number of the public a right to continue to freely associate at 
paths of ingress to the beach, found themselves surrounded Black's Beach in a manner that the right had been exercised __ 
by nude bodies which they knew were going to be there and for three years. We learned in law school that constitutional C 
nowhere else, have no cause to complain. There were rights which might otherwise be limited by reasonaole -
numerous other beaches with easier access for them to en- classification cannot be denied for improper purposes. No 
joy. As to those who were offended because nude bodies governmental need was shown sufficient to overcome the 
were clearly visible in their binoculars, they need only to take existence of the right of the users of Black's Beach to con-
their binoculars to places more gentle to their searching tinue the freedom of association that had vested in them. 
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Another premise of appellants is that the City is attempt­
ing to legislate in a field preempted by the State. They say 
that the State occupies the field of regulation of sexual 
activity and that therefore the ordinance is in conflict with 
general law and is invalid. I agree. The majority aisagrees 
with this premise. They state that while the State has under­
taken to regulate sexual activity mere nudity does not consti­
tute a form of sexual activity. They say that a person who 
simply sunbathes in the nude does not engage in sexual 
activity. They go on to say that Section 56.53 merely regu­
lates public nudity, and that sexual conduct or activity is 
nowhere therein mentipned. The ordinance does not pur­
port, they state, to regulate or punish obscenity, obscene 
conduct, sexual or lewd activity ... it simply defines public 
nudity, and nothing more, as a crime. 

It has been said that nudity is not conduct 
but merely a status ••. The last time nudity 
was a status and not conduct with any indi­
vidual human was at the point of birth. 

With all due respect to my colleagues, the argument 
borders on sophistry. The legislation does not seek to ban 
nudity per se. It does not ban nude backs, nude stomachs, 
nude legs, nor bald heads. It seeks to ban nudity, i.e., un­
clothed exposure of the human body only when the sexual or 
excretory areas of the body are uncovered. 

The only area of the body where the rule is different for 

evidenced by Section 56.53 is invalid. 
While I have serious misgivings about the constitutionality 

of the ordinance's intent to impose a distinction between 
men and women wherein women may not expose their 
upper bodies while men may this dissent is not based on that 
ground. There is a serious constitutional question here, how­
ever, perhaps more fundamental than any other issue raised 
by the case and it should be discussed. I would hope that 
this serious legal premise could be dealt with more pro­
foundly at some later stage of proceedings than that given to 
it by this court. The argument in Eckl v. Davis cited by the 
majority to the effect that "nature, not the legislative body, 
created the distinction ... " between men and women, can 
be just as cogent an argument for the premise that making 
the distinction is a denial of equal protection of the laws as 
the argument made to support the ordinance as a basis for 
reasonable classification. After all, each sex was made-what 
it is by nature. It is man that chooses to place the meaning 
on the classification given by this case. One begins to see 
more clearly a certain additional cogency in the arguments 
now being made for more precisely worded constitutional 
language defining the equal status of women. I believe there 
is a denial of equal protection under this ordinance but do 
not premise my dissent on this ground since it would only 
reach a portion of the invalidity which I believe exists in this 
ordinance. 

The trial court should be reversed and the complaints 
dismissed to all parties. 

-Judge Lindsley 

NEW YORK ATTORNEY GENERAL 
men and women is the chest, or breast, as you may choose. 
The clear legislative reason is of course that the breasts 
have a sexual identification in the eyes and minds of many. continued from page 26 
There can be no other basis. This is further accentuated by Finally, the strength of the opposition to the right of gay 
the ordinance's age distinction at ten years, since we must people to live their lives as well as the rationality of that 
suppose that little girls are much like little boys in the chest opposition requires an organized approach to counter it. 
'area up to that age and that aspect of their sex has yet to dis- While it is the judicial role to adjudicate issues, even novel or 
tinguish them from their male counterparts. In its wisdom, controversial ones, within constitutional guidelines, the 
the City Council tells us that the age of ten is the age of dis- members of the bench are also not immune from the prevail-
tinction as to the human breast for the protection of society. ing attitudes and biases of the larger society in which they 

However else it may be characterized, what the legis- live and in which they work. Most cases should be prepared 
lation does is regulate sexual conduct, not the mere fact of with extensive documentary evidence and expert testimony 
the unclothed exposure of the human body. That conduct in which conveys information that is not only directly on point 
simple terms is the disrobing in a public place thereby expo- but that also counters any unspoken presumptions that a 
sing the private sexual parts of the disrobed person. If the judge may have about lesbians and gay men. For this rea-
legislation does not have that purpose then all arguments for son, particularly, I referred earlier to the concept of the spe-
its validity fall. It would be just as valid, if that were not true, cial interest bar. Considering yourselves as part of a struc-
to require men as well as women to wear tops, or to require ture, no matter how loosely defined, allows for the develop-
skirts and ban bikinis. ment of additional ways to share information, to define 

It has been said that nudity is not conduct but merely a coordinated strategies, and to centralize resources and con-
status and that since it is mere status the State has not tacts-all of which will facilitate litigation of a particular 
occupied and preempted the legal field. The last time nudity case. 
was a status and not conduct with any individual human was The underlying premise of this weekend acknowledges 
at the point of birth. Anyone who is nude, from the age for that just such a structure is already developing. The par-
the expression of individual will on, is nude by active choice. ticipants in this conference, on both sides of the podium, are 
It takes personal conduct to become nude. It is a volitional from all parts of the country and arrive with experience and 
thing. It is not a status that is, it's a status that is created. It is information and ideas about litigating gay rights issues. The 
created by the conduct of the nude person. To be nude on a purpose of the weekend is to share and expand that ex-
beach exposing the sexual organs of the human body re- pertise in order to further that cause. I wish to take this 
quires intent and conduct to carry out that intent. Since it is opportunity to reaffirm my own commitment to advancing 
the exposure of the sexual part of the human which is sought the cause of gay people. And as the chief legal officer of the 
to be regulated, and since that exposure does not occur ab- State of New York, and for all the people of this state, I will 
sent conduct to do so the legislation is then in fact regulating continue my pledge to work in whatever ways are possible 
sexual -conduct. I agree with appellants that the precise and to use whatever powers and resources are available to 
areas of the law in question have been occupied and pre- me in the courts and as an advocate before the legislature to 
empted by the State and that, therefore, the local legislation seek recognition of the rights of all people in this state. 
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true relationship of the parties. Interestingly, how­
ever, her use of the name Kozlowski provides no 
evidence that would be of assistance in resolving 
this controversy. By remarkable 'coincidence, her 
first husband had precisely the same surname 
though unrelated to defendant. Her continued use 
of the name Kozlowski was, therefore, enti rely 
proper and provides no clue as to the intentions of 
the parties. 

She asked him about marriage from time to time. 
During the early years his responses were evasive. 
In or about 1958 the parties had a serious disagree­
ment and separated for a week or so. Before plain­
tiff left, defendant had her sign a release in con­
sideraton for which she acknowledged receipt of 
the sum of $5,000 in full satisfaction of all claims 
she might have against him. That consideration 
consisted of $2,000 in cash delivered to plaintiff 
when she signed the release and cancellation of an 
obligation of plaintiff's daughter to return $3,000 
previously advanced by defendant for her educa­
tional expenses. 

Within a week after that separation defendant 
sought out plaintiff and pleaded for her to return. 
He insisted that they would be happy together for 
the rest of their lives. that he needed her, that he 
would take care of her and provide for her if she 
would only come back and resume her functions in 
the h9usehold as she had performed them in the 
past. . 

I find as a fact that at this juncture she again 
asked him about the prospects of marriage. He 
was no longer evasive-he made it clear that he 
did not intend to marry her nor did he indicate any 
desire to free himself from his preexisting mar­
riage. On the contrary. he responded to her marital 
suggestions by declaring that a marriage license is 
only a piece of paper and that "it's what is in the 
heart that really counts. ,. 

She moved back into the house they had previ­
ously shared and resumed the same relationship as 
theretofore, but did so knowing that he refused to 
take steps toward marriage. She proceeded to 
again perform services of value to defendant. in­
cluding housekeeping.. cooking, food shopping. 
serving as his escort and company and enter­
taining his business associates and customers as 
he desired. The parties, it may be assumed, also in­
dulged in a meretricious relationship. 

In July 1977 it became obvious that defendant 
had another romantic interest, no longer loved 
plaintiff and wanted to be rid of her. She was 
crushed and hurt and left in a huff. Without her 
knowledge he had recently instituted a suit for 
divorce against his wife of so many years, and a 
divorce judgment was ultimately rendered dis­
solving that marriage, after the parties hereto 
separated. He has since married; the bride is at 
least 30 years younger than plaintiff. 

I am satisfied, based upon the evidence pro­
duced, that Kozlowski originally promised to di­
vorce his wife in order to be free to marry plaintiff. 
He went even further: he sought out plaintiff's then 

husband and demanded that he permit or arrange 
for a divorce for her. In fact, a divorce was obtained 
for plaintiff within the early years of the relationship 
between the parties hereto. On the other hand, 
defendant's then existing marriage was not dis­
solved until 1977 after he and plaintiff had 
separated and severed their relationship. No ex­
planation for the delay in attempting to dissolve his 
prior marriage was offered. [164 N.J. Super. at 167-
169] 

· · • (W)e believe that the prevalence of 
nonmarital relationships in modern 
society and the social acceptance of 
them, marks this as a time when our 
courts should by no means apply the doc­
trine of the unlawfulness of the so-called 
meretricious relationship to the instant 
case. 
We are satisfied from a review of the record that the 

trial judge could reasonably have reached his factual 
and legal determinations on sufficient credible evidence 
present in the record as a whole, giving due regard to his 
ability to judge the credibility of the witnesses. Nat'l 
Newark & Essex Bank v. American Insurance Co., 76 
N.J. 64, 78 (1978); Rova Farms Resort, Inc. v. Investors 
Inx. Co., 65 N.J. 474,483-484 (1974); State v. Johnson, 
42 N.J. 146, 162 (1964). 

Because the issues presented are novel in New 
Jersey and have potentially far-reaching effects, we 
deem it advisable to comment briefly on the parameters 
of Judge Polow's decision. 

I 
The contract between the parties hereto, entered into 

in 1962 under a promise of marriage, was not a partner­
ship or a jOint venture entitling plaintiff to a share of 
defendant's accumulated assets. Relief predicated upon 
a promise of marriage has been barred since 1935 by 
the Heart Balm Act, N.J. S.A. 2A:23-1, et seq. 

Plaihtiff is not entitled to alimony or equitable distribu­
tion. Alimony may be awarded only in actions for divorce 
or nullity, and equitable distribution is awarded only in 
actions for divorce. N.J.S.A. 2A:34-23, et seq .. 

II 
In 1968, following their separation of one week's 

duration, it became clear that defendant had no intention 
of marrying plaintiff and he advised her of that fact. 
Despite the sharp factual dispute on the subject, Judge 
Polow found that at that time defendant expressly 
agreed to support plaintiff for the rest of her life. There­
after, their relationship continued until 1977 when defen­
dant caused plaintiff to leave his home shortly before he 
married another woman. 

Whether we designate the agreement reached by the 
parties in 1968 to be express, as we do here, or implied 
is of no legal consequence. The only difference is in ttie 
nature of the proof of the agreement. Parties entering 
this type of relationship usually do not record their under­
standing in specific legalese. Rather, as here,. the terms 
of their agreement are to be found in their respective 
versions of the agreement, and their acts and conduct in 
the light of the subject matter and the surrounding cir­
cumstances. Martin v. Campanaro, 156 F. 2d 127, 129 (2 
Cir.), cert. den. 329 U.S. 759 (1946); St. Paul Fire, etc., 
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Co. v Indemnity Ins. Co. of No. America, 32 N.J. 17, 23 
(1960): West Caldwell v. Caldwell, 26 N.J. 9, 28-29 
(1958); 1 Williston, Contracts (3 ed. 1957), § 3 at 8-12; 1 
Corbin, Contracts (1963), §18 at 39-43. 

The trial judge, in finding that an express agreement 
was made by qefendant to support plaintiff for life, 
believed the testimony of plaintiff and the testimony of 
plaintiff's daughter, son-in-law and niece. After weighing 
all the testimony concerning what occurred following the 
reconciliation in 1968, he stated in his oral conclusions: 

However, the defendant did not let it lie there. 
Once again there has been no contradiction. It was 
the testimony of the plaintiff that very shortly after 
she left [1968], he came to her. He again pleaded 
his love for her. He again urged her to live with him 
and run his household and insisted that they would 
live happily forever after, again urged her to let him 
take care of her, that he would provide for her for 
the rest of her life. 

Once again this is an area of some conflict in the 
testimony. I reject his testimony. I observed his 
demeanor on the witness stand. I listened to his 
answers. I not only reject counsel's characteriza­
tion of this man as sensitive. I do not believe him. 
I'm perfectly satisfied that he did promise to take 
care of her the rest of her life as she testified. I find 
also that when she indicated concern about what 
would happen to her if he died first, he reassured 
her by telling her he would see that she was taken 
care of, and again I find that as a fact. 

His findings are amply supported in the record. 

The decision to cohabit without marriage 
represents each partner's voluntary 
choice as to how his or her life should be 
ordered-a choice with which the State 
cannot interfere. 

Such agreements by adult nonmarital partners which 
are not explicitly and inseparably founded on sexual 
services are enforceable. Marvin v. Marvin, 18 Cal. 3d 
660, 557 P. 2d 106, 134 Cal. Rptr. 815 (1976); Comment. 
90 Harv. L. Rev. 1708, 1709 (1977); see also Mannion v. 
Greenbrook Hotel, Inc., 138 N.J. Eq. 518. 521 (E. & A. 
1946). The agreement here involved. as made in 1968 
and thereafter performed, is therefore enforceable. We 
are in accord with the following views expressed on this 
subject in Marvin, supra: 

Although the past decisions hover over the issue 
in the somewhat wispy form of the figures of a 
Chagall painting, we can abstract from those 
decisions a clear and simple rule. The fact that a 
man and woman live together without marriage. 
and engage in a sexual relationship, does not in it­
self invalidate agreements between them relating 
to their earnings. property. or expenses. Neither is 
such an 'agreement invalid merely because the par­
ties may have contemplated the creation or'contin­
uation of a nonmarital relationship when they 
entered into it. Agreements between nonmarital 
partners fail only to the extent that they rest upon a 
consideration of meretricious sexual services. 
Thus the rule asserted by defendant. that a con­
tract fails if it is "involved inti or made "in contem­
plation" of a nonmarital· relationship. cannot be 

reconciled with the decisions. [18 Cal. 3d at 669] 
In summary, we believe that the prevalence of 

nonmarital relationships in modern society and the 
social acceptance of them, marks this as a time 
when our courts should by no means apply the doc­
trine of the unlawfulness of the so-called meretri­
cious relationship to the instant case. As we have 
explained the nonenforceability of agreements ex­
pressly providing for meretricious conduct rested 
upon the fact that such conduct, as the word sug­
gests, pertained to and encompassed prostitution. 
To equate the nonmarital relationship of today to 
such a subject matter is to do violence to an ac­
cepted and wholly different practice. 

The mores of the society have indeed 
changed so radically in regard to cohabi­
tation that we cannot impose a standard 
based on alleged moral considerations 
that have apparently been so widely 
abandoned by so many. 

We are aware that many young couples live 
together without the solemnization of marriage. in 
order to make sure that they can successfully later 
undertake marriage. This trial period. preliminary to 
marriage. serves as some assurance that the mar­
riage will not subsequently end in dissolution to the 
harm of both parties. We are aware, as we have 
stated of the pervasiveness of nonmarital relation­
ships in other situations. 

The mores of the society have indeed changed 
so radically in regard to cohabitation that we can­
not impose a standard based on alleged moral con­
siderations that have apparently been so widely 
abandoned by so many. Lest we be misunderstood, 
however. we take this occasion to point out that the 
structure of society itself largely depends upon the 
institution of marriage, and nothing we have said in 
this opinion should be taken to derogate from that 
institution. The joining of the man and woman in 
marriage is at once the most socially productive 
and individually fulfilling relationship that one can 
enjoy in the course of a lifetime. 

We conclude that the judiCial barriers that may 
stand in the way of a policy based upon the fulfill­
ment of the reasonable expectations of the parties 
to a nonmarital relationship should be removed. As 
we have explained, the courts now hold that ex­
press agreements will be enforced unless they rest 
on an unlawful meretricious consideration. [18 Cal. 
3d at 831] 
The philosophy expressed in Marvin which refuses to 

condemn cohabitation by a man and woman who are un­
married as being "meretricious" and. therefore. so 
tainted as to deny them any relief by the courts. is not 
generally contrary to our own public policy. In State v. 
Saunders, 75 N.J. 200 (1977). we held the fornication 
statute (N.J.S.A. 2A:11 0-1), as applied to adults, to be un­
constitutional because it improperly invaded the parties' 
right to privacy-thus indicating such conduct is not 
criminal. An unconstitutional statute is wholly void, and 
is as inoperative as if it had never been passed. 16 Am. 
Jur. 2d, Constitutional Law .. ~ 177; State v. Guida, 119 
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though she got seasick. He said that she would get over her 
seasickness. 

The defendant was intoxicated in San Bias a "few times" 
two people sign "a piece of paper,'" (meaning a marriage to the point of losing control. She said that in subsequent 
certificate) they waved that paper at each other whenever years, 1965 and 1966, he lost control whenever he drank. 
any problem arose instead of attempting to settle the prob- She testified that she asked him to stop drinking and that he 
lem. Defendant allegedly said that a license is a woman's did not do so. . 
insurance policy and he did not like that. Defendant further Defendant vigorously denies telling plaintiff, • ·what I have 
stated to plaintiff that when two people loved each other, is yours and what you have is mine;" he declared that he 
there is no need for a license. Plaintiff declared that she told never said he would support her for life and that he never 
him that she did not necessarily agree with him. stated "I'll take care of you always." He further denies 

Plaintiff testified that she hoped to secure a part in saying that a marriage license is a piece of paper which 
"Flower Drum Song" and was to journey to New York City stood in the way of working out problems. He testified that 
for that purpose, but defendant did not want her to go as, he he decided to get a divorce from his wife after he arrived at 
said, it was hard to conduct a romance at long distance. She his beach house, many months after his return from San 
did not go to New York. She rented an apartment for approx- Bias. During the examination of defendant under Evidence 
imately one month. Defendant stayed with her from time to Code, Section 776, counsel for plaintiff read from defen-
time. dant's deposition wherein defendant declared that he 

In October, 1964, the plaintiff rented and moved into a wanted a relationship of no responsibility and that the plain-
house. The defendant moved in with her although 'he also tiff agreed thereto. 
maintained a room at a nearby hotel and occasionally The defendant rented and later purchased a house on the 
stayed at the home where he had lived with his wife and Malibu beach. Plaintiff moved in, bringing a bed, stereo 
children. Plaintiff told defendant that they were not "living to- equipment and kitchen utensils. A refrigerator and washing 
gether." His response was, "What does it mean when your machine were purchased. She bought food, cooked meals 
blouse and my suit come back (from) to the cleaners to- for defendant, and cleaned house (after the first year, she 
gether?" He inquired, "Does it mean that I live here?" She had the periodic help of a cleaning woman). On occasion, 
testified that she replied, "Well, I guess it does." the couple had visitors and they in turn went together to the 

Defendant allegedly repeated again and again, his opinion homes of friends. In the circle of their friends and their ac-
that a piece of paper, a marriage certificate, is not needed quaintances in the theatrical world, the plaintiff was reputed 
by people in love. Plaintiff testified that at first she thought he not to be defendant's wife. 
was crazy and asked him to explain. She did not think it In the six years of their relationship, they did considerable 
would work without the "paper." Defendant responded that traveling, over 30 months away from the beach house, for, 
marriage was lacking in communication and that he was the most part on various film locations. Plaintiff usually ac-
Linhappy about it. companied the defendant except for the seven months 

The defendant went to San Bias, Mexico in November or devoted to the filming of ··Dirty Dozen" in England (she 
December of 1964 for sport fishing. He later invited plaintiff visited him for about a month) and an exploratory trip to 
to join him, which she did. There the defendant allegedly told Micronesia preliminary to filming" Hell in the Pacific." 
her that he was unhappily married, that he might be termin- Plaintiff testified that her acquaintance with the theatre 
ating his marriage, and that he and plaintiff could be to- began in 1957 as a dancer. She danced with several 
gether. She testified that she doubted his words. He troupes. She states that she was a featured dancer in a 
declared again that a woman does not need a piece of group organized by Barry Ashton, who produced shows in 
paper, a marriage certificate, for security. He repeated his Las Vegas. She further alleges that she was also a singer 
belief that whenever there was a misunderstanding, each from about 1957 and appeared in nightclubs in several 
waved the paper at each other instead of working hard at states and abroad. Her compensation was usually "scale," 
clearing up the misunderstanding. He allegedly said that he ranging from $285 to $400 a week. As to motion pictures, 
would never marry again because he did not like that kind of she served as a ··stand-in" or in background groupings until 
arrangement. He declared that he was almost positive that her appearance in "Synanon" (shortly after working in "Ship 
his marriage was not going to mend and asked whether of Fools" where she met defendant) in which she spoke 
plaintiff and defendant could share their lives. She inquired some lines but was not a featured performer. 
as to his meaning. He replied that after the divorce he would After the parties moved into the beacn house, plaintiff 
be left with only "the shirt on his back (and alimony)" but continued to have singing engagements, encouraged by the 
would she like to live on the beach. She initially responded defendant who would frequently attend, bringing friends and 
she was going to New York. Two days later she asked defen- buying drinks for them to lengthen their stay and thereby in-
dant if he really thought living together without marriage crease plaintiff's audience. 
would work out. He said that it would and she agreed to live A decorator was hired to work on the beach house and, 
with him. after some structural changes, a substantial amount of furni-

. Then defendant allegedly uttered the words which plaintiff ture was purchased. Plaintiff worked with the decorator; 
contends constitute a contractual offer. He said, "what I both consulted defendant on occasion as to the purchases 
have is yours and what you have is mine." She then ac- and alterations. 
cepted the alleged offer but declared that she had her own In 1966, defendant cOl'1tacted a friend in Hawaii and 

c 

career and she, did not want to depend on anyone. Defen- secured a singing engagement for plaintiff. Before she left ( 
dant said that he had no objection to her career, that they for Hawaii Santana Records, Inc., was organized by deten- "-
stili could share and build their lives. She told him that she dant and defendant paid for the recordation of four songs by 
loved him, that she would care for him and their home, and plaintiff under the Santana label. With the assistance of her 
that she would cook and be his companion. She offered to manager, Mimi Madeaux, plaintiff visited disc jockeys in 
learn how to fish, a, sport of which he was quite fond, al- Hawaii and promoted the record. 
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In that same year. 1966. defendant went to London to 
make a picture entitled. uDirty Dozen." During his stay in 
England he wrote eight letters to plaintiff wherein he ex­
pressed affection for the plaintiff and looked forward to her 
coming to London. In one letter. Exhibit 13. he portrays an 
imaginary scene wherein he was "found guilty of robbing a 
33-year-old cradle" and he answers the judge. "absolutely 
guilty. your honor ... Yes sir. I accept life with her. thank you 
your honor and the court. Will the jury please get out of that 
cradle!" 
- After the filming of IIDirty Dozen" and the parties' return 
to Malibu. Miss Marleaux allegedly was present in the 
Malibu house when defendant said, after plaintiff told Mar­
leaux she was sorry she let her (Marleaux) down (by the 
slump of her career). III don't know what you're worrying 
about. I'll always take care of you .... " 

While in Hawaii. plaintiff alleges that there was a ninth 
letter wherein defendant demanded that she give up her 
career. cut short her promotion of her record in Hawaii and 
come to London and if she did not. the relationship would be 
ended. At one point in the suit. plaintiff declared that she 
could not locate the letter. She now contends that it was de­
stroyed by defendant. Miss Marleaux recollects a telephone 
call by defendant to the same effect but defendant intro­
duced bills which indicate he made no such call. 

In March .of 1967. defendant testified that he told plaintiff 
that she would have to prepare for separation and that she 
should learn a trade. The plaintiff responded that if he left 
her. she would reveal his fears. his worries to the public and 
his career would be destroyed. She also threatened suicide. 

In 1967, the plaintiff accompanied defendant to Baker. 
Oregon, where the latter made a film called "Paint Your 
Wagon." The parties rented a house in Baker and estab­
lished a jOint bank account. Plaintiff signed most of the 
checks drawn on that account. 

The plaintiff returned to Los Angeles while "Paint Your 
Wagon" was still being filmed in Oregon in order to confer 
with one of the defendant's attorneys, Louis L. Goldman. 
She asked him whether it would be any trouble to change 
her name to "Marvin" as their different names were embar­
rassing to her as well as defendant in a place like Baker. 
Goldman said if the change was approved by defendant, it 
was agreeable with him. She then requested him to arrange 
with defendant for the placement of some property or a lump 
sum in her name. She declared to him that she did not know 
whether the relationship would las,t forever, that she had 
talked to defendant 'about conveying the house to her but 
that he had said absolutely no. She requested Goldman to 
persuade defendant to do something for her. Goldman later 
telephoned plaintiff to inform her that defendant had refosed 
to agree to any of her requests. 

Goldman testified that plaintiff told him that neither she 
nor defendant wanted to get married, that each wanted to be 
free to come and go as they pleased and to terminate the 
relationship if they wished. The subject of defendant's fre­
ql!ent intoxication was discussed. 

On cross-examination, plaintiff testified that they were 
"always very proud of the fact that nothing held us. We 
weren't-we weren't legally married." After the breakup she 
declared to an interviewer: "We used to laugh and feel a 
great warmth about the fact that either of us' could walk out 
at any time. " 

and drew funds therefrom for payment of food. clothing, etc. 
The plaintiff issued the greater number of checks. 

She alleges that defendant introduced her as "Mrs. Mar­
vin" although most of the American community on the island 
knew that they were not married, including the crew filming 
the picture and the cast. The defendant denies that he so in­
troduced her. 

The parties returned to Palau for a second sojourn. The 
parties enjoyed the fishing and the defendant supervised 
and assisted in the completion of a fishing boat which he 
hoped would vitalize the Palauan fishing industry. The par­
ties talked to an architect about building a house, part of 
which they could occupy and part of which could be rented 
to visitors on Palau for the fishing. 

Marriage was far from the thoughts of the parties. On the 
second visit to Palau plaintiff testified that defendant asked 
her to marry him but she thought he was joking and laughed. 
A few weeks later plaintiff allegedly asked defendant to 
marry her and he laughed. 

On Palau, the parties met Richard Doughty.,-a member of 
. the Peace Corps fishery department. Doughty testified that 
he had sexual relations with plaintiff approximately twenty 
times, on the island, and additional times later in Los 
Angeles and Tucson. Plaintiff vigorously denied this and 
claimed that Doughty was a homosexual, offering support­
ing witnesses. This in turn was vigorously denied by Doughty 
who also offered witnesses who would rebut such a charge. 
Doughty's testimony was corroborated by Carol Clark who 
testified that plaintiff admitted to her that she (plaintiff) had 
"an affair" with him. 

Doughty's testimony is weakened by his denial of such re­
lationship when defendant's counsel. A. David Kagon, first 
questioned him prior to the trial. He explained that he 
decided to tell the truth at the trial because he did not wish 
defendant to be railroaded and because he now was more 
willing to accept responsibility after he had recovered from a 
serious illness. 

La Verna Hogan, wife of the production manager of II Hell 
in the Pacific," accompanied plaintiff on a trip from Palau to 
Hawaii. They stayed overnight in Guam where plaintiff told 
Mrs. Hogan that she was to meet two men in Hawaii. Mrs. 
Hogan asked plaintiff why she was going to meet them in 
view of her relationship with defendant and plaintiff re­
sponded, "We (plaintiff and defendant) have an understand­
ing. He does his thing and I do mine." Plaintiff denies any 
such Hawaiian meeting. 

In 1969, defendant filmed II Monte Walsh" on locations 
approximately two hours from Tucson. He rented a house in 
Tucson for the ten to twelve weeks of shooting. Doughty 
secured employment in "Monte Walsh" as a dialogue coach 
and lived with the parties. A joint bank account was again 
opened and'funded by Edward Silver, defendant's business 
manager. Plaintiff signed most of the checks. 

At the end of the shooting of the pictures. "Hell in the 
Pacific," "Paint Your Wagon" and "Monte Walsh," the 
Palau, Baker and Tucson joint bank accounts were closed 
and the balances transferred to defendant's account. 

Plaintiff had a separate account in Malibu in which defen­
dant's business manager, deposited $400 per month for her 
personal use. 

The plaintiff testified that in May, 1970, defendant left the 
Malibu beach house upon her request. Later, she was told 
by defendant's agent, Mishkin, that defendant wished that 
they separate (Mishkin had referred to a "divorce" but testi­
fied that he was mistaken in his use of the term). The plaintiff 

Following the completion of "Paint Your Wagon" (after 
additional work in Los Angeles), defendant made a picture 
entitled. "Hell in the Pacific" on the island of Palau in Micro­
nesia. The parties' again opened a joint account on location 
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later sought and found defendant in La Jolla. There he told 
her, plaintiff alleges, that he would nOJ give up drinking, that 
it was part of his life and that his relationship with plaintiff 
was no longer enjoyable because of her frequent admoni­
tions as to his drinking. 

In May. 1970, plaintiff went to the office of defendant's at­
torney. Goldman. He informed her that defendant wanted 
her out of the house and out of his life and that defendant 
would pay her $833 per month (net after deduction of taxes 
from a gross of $1050) for five years. Plaintiff testified that 
she told Goldman she could not exist on such a stipend. 
Goldman responded that defendant could not afford to pay 
more because of the alimony which he paid to his former 

used the terms "husband and wife," those words were not 
in their vocabulary and that they never used the word 
"homemaker. "4 

Defendant testified that in the winter of 1969 plaintiff. 
wanted him to finance a European trip at $1 0.000-$15,000 
per month as the price for separation. Later, she offered to 
"get out of your (his) life for $50,000" and he would never 
hear from her again. Still later, she requested $100,000. 
Plaintiff denies that she made any such offer. 

Rather than review the great number of allegations by 
plaintiff as to defendant's drinking to excess, it is en9ugh to 
observe that defendant admits that he was frequently intoxi­
cated. It is a reasonable inference therefrom that in such 
condition he needed care and that plaintiff provided it. 

wife. Plaintiff testified that she replied that defendant had TESTIMONIAL INCONSISTENCIES 
promised to take care of her for life. Goldman. however, tes- The weight of the testimony of the plaintiff is lessened by 
tified that she had simply thanked him for the arrangement several inconsistencies.5 

and said that $833 would be enough for her needs. Plaintiff claims to have had considerable help from Gene 
She returned to the beach house but finally departed after Kelly in the procurement of employment in "Flower Drum 

an emotional confrontation with defendant and his attorneys. Song" in New York City. He, however. denied that he hired 
Goldman and Kagon. Checks for $833 each began to arrive. plaintiff. He further testified that he never talked to plaintiff 
According to defendant, the payments were made on condi- about "Flower Drum Song" in 1963 or 1964 and that at that 
tion that she removed herself from his life and not discuss time the play was not being performed in New York City. In 
with anyone anything she learned about defendant during later testimony plaintiff altered her allegation of employment 
their relationship. Defendant said that plaintiff thought this by Kelly to an offer of letters of introduction by him. She also 
was fair. According to the plaintiff. the checks were stopped modified her declaration that she was going to New York 
when defendant saw an item about him in one of the Holly- City to appear in "Flower Drum Song" to say that she did not 
wood columns. Defendant did send one more check but know whether it was than being performed on Broadway. 
again stopped payment because •. plaintiff declares, defen- Plaintiff's contention of many weeks of employment in 
dant was angered by her suit against Roberts. She told her Playboy clubs in Chicago, Phoenix, Miami, New York City, 
attorney (then Howard L. Rosoff) to dismiss the action but. San Francisco and three other clubs and repeated in Chi-

c· 

when no more checks came, she reversed her instructions. cago. Phoenix and San Francisco is countered byevidence C'· 
According to Goldman. plaintiff said she had nothing to do from Playboy records of only one engagement, in Phoenix, 
with the item in the column (re defendant's marriage to and then for only two weeks. In fact, Noel Stein testified that 
Pamela breaking up). He testified that she also said that she the San Francisco club did not open until years after plain-
would not do it again and to give her another chance. Gold- tiff's alleged engagement there. As for her allegation of em-
man replied that defendant "was at the end of the road." ployment by "Dino's Lodge" for 24 weeks in 1961 and 1962, 

The plaintiff filed an application dated March 26, 1970 to its manager from 1958 on, Paul Wexler, declares that he 
change her name to Michelle Triola Marvin. The verified ap- recollects no employment of her by "Dino's Lodge" before 
plication declared that she had been known professionally 1965. 
as "Marvin" and that she used the name in her acting and The testimony of plaintiff as to her right to compensation 
singing career. from Bobby Roberts, the producer of Monte Walsh, contains 

Plaintiff stated in her deposition 1 that she never used the three variations as to the type of compensation sought. At 
name "Marvin" professionally. She now declares that she first she was to r~ceive a Rolls Royce, then a 10 percent 
meant (in her application) that she used "Marvin" during her finder's fee and lastly 50 percent of the producer's fee in 
career but only socially. return for informing Roberts as to the availability of the 

The plaintiff also declared in her deposition2 that she had Monte Walsh script. Also, she testified that she met Roberts 
asked for a written agreement as to property shortly after and Landers in their offices on or about March 15, 19686 

moving into the beach house. Defendant allegedly said an whereas she was in Palau from Christmas of 1967 to April or 
agreement was being prepared but they did not need any May of 1968.7 

papers. The plaintiff said they did. Plaintiff said nothing According to the records of Sears Roebuck, an account 
further about the nonappearance of any agreement during had been opened in the name of Lee Marvin (Exhibit 117; the 
1968,1969 and 1970. application was signed by Betty Marvin, defendant's former 

The defendant stated in his deposition3 that he wanted a wife). Plaintiff testified, however. that an account was 
relationship of no responsibility and that the plaintiff agreed opened by her with defendant present in the name of "Mr. 
with him. and Mrs. Marvin" or Lee Marvin. Sears records do not list 

On trips out of town, plaintiff was introduced on occasion her on any application nor as an authorized signator (Exhibit 
as Michelle Marvin to avoid embarrassment in hotels, but 119). . 
defendant contends he never introduced her as Mrs. Marvin. Plaintiff testified that she "never had an apartment while I 
Bi lis were rarely addressed to Mrs. Lee Marvin, but rather to was with Lee.' , However, Exhibit 161 dated May 1, 1965 and 
Michelle Marvin. In the Malibu community and the actor-pr~ signed by plaintiff is a lease of an apartment at 8633 w.est c 
ducer circles in which they moved, the couple's relationship Knoll Drive. West Hollywood. Plaintiff contends she signed 
was known not to be that of husband and wife. the lease on behalf of her manager, Mimi Marleaux, and that 

The plaintiff testified that she never told the defendant that she, the plaintiff, had no belongings there nor did she make 
she would hold herself out as his wife, that the parties never any rent payments. Yet, testimony by Marleaux reveals that 
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plaintiff did hCive some clothes in the apartment and that 
she, Marleaux, had only stayed a month or two in the apart~ 
ment. On cross-examination, plaintiff admitted that she may 
have paid the rent and on di rect rebuttal she testified that 
she did pay the rent two or three times. Exhibit 186 indicates 
that a Continental Bank signature card signed on December 
28, 1965 bore the West Knoll address as plaintiff's resi­
dence. At a later time, that address was crossed off and that 
of the Mailbu Beach house was inserted. 

Plaintiff testified that she asked defendant for a written 
agreement to protect her rights. The defendant responded 
that it was not necessary and she believed him. In her dep­
osition, however, she stated that she continued to request 
such agreement. 8 

LAW 
Is There an Express Contract? 

An express contract must be founded on a promise 
directly or indirectly enforceable at law. (1 Corbin on Con­
tracts, Sec. 11.) Every contract requires, inter alia, the 
mutual consent of the parties. (Civil Code Secs. 1550, 1565.) 

A review of the extensive testimony clearly leads this 
court to the conclusion that no express contract was nego­
tiated between the parties. Neither party entertained any ex­
pectations that the property was to be divided between 
them. 

Further, before mutual consent can exist, an intent to con­
tract must be present. Also, the meaning of the agreement 
must be ascertainable and both parties must have the same 
understanding of its meaning. (See Peerless Glass Co. v. 
Pacific Crockery & Tinware Co., (1898) 121 C. 641,647,54 
P. 101; Apablasa v. Merritt & Co. (1959) 176 C.A. 2d 719, 1 
CaI.Rptr. 500. The basic statement on which plaintiff relies is 
the one which she says (and defendant denies) was made by 
defendant at San Blas- "What I have is yours and what you 
have is mine." 

Considering the circumstances from which it allegedly 
sprung, the lack of intent to make a contract is immediately 
apparent. In 1964-1965 defendant was married; he had con­
siderable unresolved financial problems; he had repeatedly 
informed plaintiff that he did not believe in marriage because 
of the property rights which a wife thereby acquires. Plaintiff 
could not have understood that phrase to accord the same 
rights to one who was not defendant's wife. If those words 
had been spoken, they were not spoken under ci rcum­
stances in which either party would be entitled to believe 
that an offer of a contract was intended. (See Fowler v. 
Security Pacific Bank (1956) 146 C.A.2d 37, 47, 303 P.2d 
565.) 

In addition, the.meaning of the phrase is difficult to ascer­
tain. Does it mean a sharing of future as well as presently 
owned property? Does it mean a sharing of the use of prop­
erty or is title to be extended to both parties? Does it mean 
that all property is shared even though the relationship may 
be terminated in a week or weekend? These are all unan­
swered questions. It is more reasonable to conclude that the 
declaration is simply hyperbole typical of persons who live 
and work in the entertainment field. It was defendant's way 
of expressing his affection for the plaintiff. As the defendant 
testified, in his business terms of affection are bandied about 
freely; one "Ioves" everyone and calls everybody "sweet­
heart." 

Also, after hearing defendant's views on marriage and 
noting his antagonism against a person acquiring any rights 

,by means of a certificate of marriage, it is not reasonable to 
believe, that plaintiff understood that defendant intended to 
give her such rights even without a certificate. Without intent 

to contract and with no clearly ascertainable meaning of the 
contractual phrase, no express contract e?(ists. 

During a meeting with Marleaux in the fall of 1966 and in 
the presence of the defendant, the plaintiff told Marleaux 
that she (plaintiff) was sorry she had let Marleaux down by 
not pursuing her career. Defendant then allegedly stated, "I 
don't know what you're worrying about. I'll always take care 
of you." ,-

Corbin has this to say about remarks of that sort: lithe law 
does not attempt the realization of every expectation that 
has been induced by a promise; the expectation must be a 
reasonable one. Under no system of law that has ever 
existed are all promises enforceable. The expectation must 
be one that·most people would have, and the promise must 
be one that most people would perform." (Corbin on Con­
tracts, p.2 (West Pub. Co. 1952).) Surely plaintiff had no ex­
pectation that defendant would extend such care to her after 
separation, remembering defendant's antagonism to such 
automatic rights in a wife if the relationship failed (and to 
which she testified). 

In addition, the phrase "1'11 always take care of you" 
leaves many questions unanswered: Does defendant mean 
that plaintiff has the right to care even if separation is 
caused by plaintiff? What level of care? What if plaintiff mar­
ries, does the care continue? An offer as indefinite as this 
cannot be the basis of an enforceable contract (Apablasa, 
supra at 723). 

Further, the alleged promise lacks mutuality; the plaintiff 
made no enforceable promise in response. Even if, ar­
guendo, she had promised to forego her career, defendant 
could not have legally enforced such promise. (See Mattei v. 
Hopper (1959) 51 C.2d 119, 122, 330 P.2d 625.) Actually, 
plaintiff's career, never very brisk-paced, was sputtering and 
not because of any act of defendant; it came to an end un­
mourned and unattended by plaintiff who made no attempt 
to breathe life into it. 

Doubt is cast upon the Marleaux testimony as to the al­
leged promise. The statement was ~lIegedly made in the 
presence of Marleaux. The plaintiff testified that she remem­
bers the event very clearly and that it was very important in 
her life. Yet in plaintiff's deposition of October, 1978, she 
was asked whether anyone other than the defendant was 
present and she responded, "I can't recall if anyone was 
present." (Deposition, p. 66, lines 19-23, read into the trial 
record at Vol. 30, p. 5490, lines 25-28, p. 5491, lines 1-3). 

The phrase, IIYes sir, I accept life with her, thank you, 
Your Honor, and the court" contained in Exhibit 13 (a letter 
written from London in 1966) adds no legal basis for a con­
tract. It was a letter portraying an imaginary court scene 
from which one can infer the affection of defendant for plain­
tiff but from which one certainly cannot believe an offer of a 
contract was intended. (See Fowler v. Security Pacific Bank, 
supra.) 

Is There an Implied Contract? 

The conduct of the parties after the San Bias conversa­
tion certainly does not reveal any implementation of any 
contract nor does such conduct give rise to an implied con­
tract. No joint bank accounts were established and no real 
property was placed in jOint tenancy or tenancy in common. 
Plaintiff used a separate bank acocuht for her allowance of 
$400 per month, her earnings from the Hawaii engagement 
and her settlement of the Roberts suit. When defendant 
bought real property, he placed it in his own name. Their tax 
returns were separate. 

continued on page 36 
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In plaintiff's letter to defendant dated November 2, 1971, 
(Ex. 67) she describes her activities after their separation, 
thanks defendant for his "financial help" (monthly payments 
for five years) and says nothing about any contract or agree­
ment. In Ex. 155, a page from a book by plaintiff's counsel, 
he declares that plaintiff only asked him how to enforce 
defendant's promise to make payments pursuant to the five­
year arrangement. Nothing was said then to counsel about 
any agreement to divide property. Plaintiff's attorney sent a 
letter to defendant's attorney, demanding recommencement 
of the payments for the give-year period.' Plaintiff was quoted 
in an interview recorded in the Brenda Shaw article (Ex. 37) 
as follows: "We were always very proud of the fact that 
nothing really held us. We both agreed, and we were really 
pleased with the fact that you work harder at a relationship 
when you know that there is nothing really holding you." This 
evidence bars the finding of any contract. 

The very fact that plaintiff pursued a claim for compensa­
tion from Roberts 'makes it plain that she expected no part of 
any earnings of defendant from the picture. Otherwise, why 
would she commence a lawsuit to recover a finder's fee or 
half of a producer's fee when she would have rights to half of 
the million dollars paid to defendant for the picture?9 

Proof of introductions of plaintiff as Mrs. 
Marvin, and the occasional registrations 
at hotels as Mrs. Marvin and evidence of 
a relationship wherein plaintiff furnishes 
companionship, cooking and home care 
do not establish that defendant agree to 
give plaintiff half of his property. 

The evidence does not support plaintiff's contention that 
she gave up her career in order to care for defendant and on 
his demand that she do so. 

She claimed that defendant demanded that plaintiff give 
up her career and join him in London or else the relationship 
would end. Looking at the facts, she did go to London but re­
mained ony a few weeks. She declares that she returned 
because defendant was drinking heavily, and it was then too 
late to resume promotion of her record, yet in her 1978 
deposition she stated that she· returned because her man­
ager wanted her to c;:ome home to promote her record and in 
fact she did attempt to do so, but discovered that the radio 
stations were not interested. As for the loss of momentum, in 
the promotion of her record by reason of her London trip, 
witnesses for defendant as well as one for plaintiff testified 
that no loss occurred. Contrary to any ultimatum, a witness 
for defendant declared that the letter expressed hope that 
she would have a successful career. 

Plaintiff testified that the ultimatum was delivered to her 
by letter.1o 

However, her witness, Marleaux, declared that it came by 
way of telephone. One must doubt that the defendant issued 
an ultimatum (allegedly in the missing letter) demanding that' 
plaintiff come to London when he writes in Ex. 12, "only a 
month and a half to go, w(h)oopee," indicating that plans for 
her coming to London had already been made by the 
~~~. . ' 

The plaintiff's testimony as to defendant's drinking habits 
would indicate that he was virtually awash with'alcohol. Yet 
during this same period, defendant starred in several major 
films, all demanding of him physical stamina, a high'degree 

of alertness and verbal as well as physical concentration. 
Her portayal of large-scale and all pervasive inebriation 
raises doubt as to her accuracy of observation. ' 

An implied, as well as an express agreement must be 
founded upon mutual consent. Such consent may be' in- (, _';. 
ferred from the conduct of the parties. Proof of introductions . 
of plaintjff as Mrs. Marvin, and the occasional registrations 
at hotels as Mrs. Marvin and evidence of a relationship 
wherein plaintiff furnishes companionship, cooking and 
home care do not establish that defendant agreed to give 
plaintiff half of his property. Those services may be rendered 
out of love or affection and are indeed so rendered in a 
myri'ad of relationships between man and woman which are 
not contractual in nature. They may be consideration for a 
contract to receive property but the other elements of such 
contract remain to be established. Discussion of an equit-
able basis for an award because of homemaking services is 
to be found in a later portion of this opinion. ' 

The cnange of name to Marvin appears to have had one 
motivation, to avoid embarrassment when traveling. It ended 
the awkwardness occurring when, for example, plaintiff's 
passport was examined in customs. Coming at a time so 
close to the date of separation after some indication of diffi­
culties between the parties, the change of name does raise 
a question whether plaintiff sought relief from embarrass­
ment or whether she wished to acquire the right to use 
defendant's name after separation. 

The evidence of a contract as to property may be imputed 
from a change in the manner of holding, such as joint ten-
ancy bank accounts, but not such jOint accounts as were set 
up on the various filming locations (Tucson, Baker, Palau). 
There accounts were transient, employed solely for the con­
venience of attending to current needs away from California. C ' 
The disposition of funds remaining after the film was com- _ 
pleted underlined the single purpose of the accounts: upon 
completion the funds were placed not in a jOint 'account in 
Los Angeles but in defendant's separate account. 

Plaintiff's use of charge accounts certainly does not es­
tablish that defendant by his alleged consent to such use in­
tended that half of his property be given to plaintiff. 

Registering at hotels as Mr. and Mrs. Marvin does not indi­
cate that defendant intended to give plaintiff one-half of the 
property. Such evidence may assist in proving a relationship 
which on its surface resembles marriage in areas away!rom 
home, but relationships resembling marriage may exist with­
out any property arrangements. Hence more must be 
proved by a preponderance of evidence, that is, that plaintiff 
used the charge accounts because defendant had agreed to 
give her half of the property. 

Plaintiff proved that she acted as companion and 
homemaker, that she prepared a number of defendant's 
meals and that she cleaned house or supervised a cleaning 
woman. That she did so in consideration of a contract, ex­
press, implied, or tacit, with respect to disposing of property, 
remains unproved. The existence of such property agree-
ment has not been established by the requisite preponder-
ance of the evidence. The decision of In re Marriage of Cary 
(1973) 34 Cal.App. 3d 345, 109 Cal.Rptr. 862 and Estate of 
Ather/ey (1975) 44 Cal.App. 3d 758,119 Cal.Rptr. 41 afford 
no comfort to the plaintiff as their facts distinguish 'them 
from the instant case. In Cary, the disputed property was ( 
placed in the joint names of both parties, joint income tax '---._) 
returns were filed, money was borrowed and business was 
conducted as husband and wife. In Atherley, both parties 
pooled earnings accumulated for 13 years and bought prop-
erty as joint tenants. Both worked and contrib~ted funds to 
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the construction of improvements on land bought with such 
earnings. None of these facts were est~blished in this case; 
there was no pooling of earnings, no property was pur­
chased in joint names, and no joint income tax returns were 
executed .. Joint accounts set up on filming locations were 
only used as . convenient and returned to the separate ac­
count of the defendant when the film was completed. 

As for pooling of earnings, the bulk of plaintiff's compen­
sation for singing was used to pay her musician· and ar­
rangers. When she did achieve a net income in the Hawaiian 
engagement, she placed the money in her separate ac­
count. Defendant's income was deposited in his own bank 
account and used to buy property in his own name. This 
case therefore bears little resemblance either to Cary or 
Atherley. 

Finding no contract, the testimony of Doughty is not eval­
uated as that relates to an alleged breach of contract. 

It is clear that the parties came together because of 
mutual affection and not because of mutual consent to a 
contract. Nothing else, certainly no contract, kept them to­
gether and, when that affection diminished, they separated. 

EQUITABLE REMEDIES 
If no contract, express or implied, is to be found, the 

Supreme Court adjures the trial court to ascertain whether 
any equitable remedies are applicable. The high court sug­
gests constructive and resulting trusts as well as quantum 
meruit. The court also declares: "Our opinion does not pre­
clude the evolution of additional equitable remedies to pro­
tect the expectations of the parties to a nonmarital relation­
ship in cases in which existing remedies may be determined 
in later cases in light of the factual setting in which they 
arise."11 

The plaintiff has, by her dismissal of her fourth and fifth 
causes of action-both for quantum meruit-removed that 
remedy from the court's consideration. 

If a resulting trust is to be established, it must be shown 
that property was intended by the parties to be held by one 
party in trust for the other and that consideration was pro­
vided by the one not holding title to purchase the property. 
/ls Witkin puts it, there must be "circumstances showing 
that the transferee (holder of title) was not intended to take 
the beneficial interest.' '12 

No evidence has been adduced to show such considerat­
ion having been provided by the plaintiff to buy property.13 It 
may be contended that as the defendant did not need to ex­
pend funds to secure hQmemaking services elsewhere, she 
thereby enhanced the financial base of the defendant and 
enabled him to increase his property purchases. (See Bruch, 
supra, p. 123.) Such alleged enhancem~nt, however, would 
appear to be offset by the considerable flow of economic 
benefits in the other direction. Those benefits include pay­
ments for goods and services for plaintiff up to $72,900 for 
the period from 1967-1970 alone (Ex. 194). Exhibit 196 indi­
cates that living expenses for the parties were $221 ,400 for 
the period from 1965 to 1970. Among such benefits were a 
Mercedes Benz automobile for plaintiff, fur coats, travel to 
London, Hawaii, Japan, Micronesia, and the pleasures of life 
on the California beach in frequent contact with many film 

C
r" and stage notables. Further, defendant made a substantial 

financial effort to launch plaintiff's career as a recording 
singer. No equitable basis for an expansion of the resl:llting 
ttUst theory is afforded in view of this evidence. 

A constructive trust, pleaded in the second cause of 
action, is "equity's version of implied-in-Iaw recoverY" (see 
Bruch, supra, p.125) based on unjust enrichment. This is a 

trust imposed to force restitution of something that in fair­
ness and good conscience does not belong to its owner. 
(See Bruch, supra, p.125). However, the defendant earned 
the money by means of his own effort, skill and reputation. 
The money was then invested in properties now held by him. 
It cannot be said in good conscience that such properties do 
not belong to him. 

As Witkin points out, such a trust is an equitable remedy 
imposed where a person obtains property by fraudulent mis­
representation or concealment or by some wrongful act.14 
No such wrongdoing can be elicited from the facts of this 
case. 

Plaintiff contends that the Supreme Court by its opinion in 
Marvin v. Marvin, supra, requires that plaintiff receive a rea­
sonable proportion of the property in defendant's name be­
cause of her performance of the homemaker-companion­
cook and other wife-like functions even though no contract, 
express or implied, exists and even though no basis for a 
constructive or resulting trust can be found. To accede to 
such a contention would mean that the court would recog­
nize each unmarried person living together to be automat­
ically entitled by such living together, and performing 
spouse-like functions, to half· of the property bought with the 
earnings of the other nonmarital partner. This is tantamount 
to recognition of common law marriages in California. As 
they were abolished in 1895, the Supreme Court surely does 
not mean to ressurrect them by its opinion in Marvin v. Mar­
vin,15 The trial court's understanding of Marvin v. Marvin is 
that if there is mutual consent or proof of the mutual intent of 
the parties, by reason of their conduct or because of sur­
rounding circumstances, to share the proPerty or if the plain­
tiff directly participated in the procurement of or the nurtur­
ing of investments, or if there has been mutual effort (which 
will be discussed later) the property should be divided. None 
of these conditions pertains here. 

The trial court's understanding of Marvin 
v. Marvin is that if there is mutual con­
sent or proof of mutual intent of the 
parties, by reason of their conduct or be­
cause of surrounding circumstances, to 
share the property or if the plaintiff 
directly participated in the procurement 
of or the nurturing of investments, or if 
there has been mutual effort . .. the 
property should be divided. 

While the Supreme Court directs under certain circum­
stances a fair apportionment of property even though there 
is no express or implied contract, it has imposed a condition, 
that such property be Ilaccumulated through mutual effort." 
(p. 682.) Plaintiff declares that her work as homemaker, cook 
and companion constituted "mutual effort." 

The two cases cited as examples of mutual effort, .In re 
Marriage of Cary (1973) 34 GaI.App. 3d 345, 109 GaI,Rptr. 
862 and Estate of Atherley (1975) 44 Cal,App. 3d 758, 119 
Gal. Rptr. 41, reveal considerably more involvement on the 
part of the woman in the accumUlation of property. In the 
first place, Paul Gary and Janet Forbes (in Gary, supra) held 
themselves out to be husband and wife. That is no~ the case 

continued on page 38 
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here. The reputation of the parties in the community in which 
they settled was not that they were a married couple. Not 
only did Cary and Forbes purchase a home, but they also 
borrowed money, obtained credit, and filed joint income tax 
returns. Four children were born to the couple. The child­
ren's birth certificates and school registration recorded 
them as Paul and Janet Cary. None of these facts are 
present in the instant case. . 

In Atherley, the parties, Harold and Annette, lived together 
for 22 years;· after 14 years Harold divorced a prior wife ex 
parte in Juarez, Mexico and then married Annette in Reno, 
Nevada. Both were employed and pooled their earnings in 
various bank accounts. They had been advised by a Lcfs 
Angeles attorney that the Mexican divorce was valid. Both 
contributed services to the construction of improvements on 
land purchased by them. Funds us~d to purchase both .Iand 
and materials can be traced to their accumulated earnings. 
Two bank accounts were established with funds accum­
ulated by Harold and Annette. Upon the sale of an improved 
parcel, a promissory note representing part of the sal~s 
price was held in joint tenancy. None of these facts IS 
present in the instant case. 16 

. 

own account. 
To construe "mutual effort" to mean services as home­

maker, cook and companion and nothing elseH would be 
tant~mount to the grant of the benefits of the Family Law Act 
to the nonmarital partner as well as to the married person. c-·'. 
This the Supreme Court has refused to do. Therefore, one ) 
must seek and find in each case those additional factors 
which indicate the expenditure of "mutual effort," such as 
those present in Cary and Atherley.· Such factors are not 
present in this case. 

The court is aware that Footnote 25, Marvin v. Marvin, 
supra, p. 684, urges the trial court to employ whatever equit­
able remedy may be proper under the circumstances. The 
court is also aware of the recent resort of plaintiff to unem­
ployment insurance benefits to support herself and of the 
fact that a return of plaintiff to a career as a singer is doubt­
ful. Additionally, the court knows that the market value of 
defendant's property at time of separation exceeded 
$1,000,000. 

In view of these circumstances, the court in equity 
awards plaintiff $104,00018 for rehabilitation purposes so that 
she may have the economic means to. re-educate herself 
and to learn new, employable skills or to refurbish those util­
ized, for example, during her most recent employmenP9 and 
so that she may return from her status as companion of a 
motion picture star to a separate, independent but perhaps 
more prosaic existence. 

In this case we have all assets bought solely with the 
earnings of the defendant. The plaintiff had no net earnings 
except from the Hawaiian engagement and those funds 
went into her own account. Plaintiff ~ecured $750 from the NOTes 

settlement of her suit against Roberts and those funds also 1. P. 79,IInes 2~2S; p.81 , lines 1-8. 
did not go into defendant's account. There were, on the 2. P. 64,lIne 1Q.p. 72, line 19. 
other hand, funds that were expended by defendant to. fur- 3. P. 22,IIne 1~. 24, line 28; p. 25, lines 1-18; p. 26 lines 1-16. 
ther plaintiff's career. The defendant also persuaded a friend 4. P. 720, lines 3-28; p. 722 lines 6-8, Transcript. (-. 
to employ plaintiff in Hawaii. He brought people to hear her pp. ;~~e~~ndant's closing brief lists a number of alleged inconsistencies, _..) 

sing and bought drinks to keep them in attendance. It was 6. Exhibit41, pp.13-1S. 
the plaintiff who stopped trying to sell her record ~nd get 7. V. 10, p. 1312, lines 12-13; upon the refusal of Roberts to make any 
Singing engagements. The evidence does not establish that payment, plaintiff sued him but settled the case for $750; this sum did not go 

d into any account of the defendant. 
such cessation was caused by defen ant. . 8. 1972 Deposition, p. 67, line 28; p. 68, lines 1-12. 

It would be difficult to deem the singing career of plaintiff 9. After plaintiff and defendant separated, plaintiff testified she heard 
to be the "mutual effort" required by the Supreme Court. from Roberts many times. In her deposition (April 15, 1972. p. 44, lines 9-15) 
Certainly, where both wanted to be free to come and go she said she never heard from Roberts after separation. Another incon-

without obligation, the basis of any division of property surely SiS~~~Cti,e letter has been allegedly destroyed by defendant although at first 
cannot be her "giving up" her- career for him. It can then the plaintiff declared it was missing. 
only be her work as cook, homemak~r a~d companion ~~at 11. Marvin v. Marvin, supra, p.684, footnote 25. 
can be considered as plaintiff's contribution to the requIsite 12. 7 Witkin, Summary of Calif. Law. Sec. 123p.5481. 
"mutual effort." Yet, where $72,000 has been disbursed by 13. Such establishment must be by clear and convincing proof. (G.G. 

h Bogert and G.T. Bogert, Handbook of the Law of Trusts, Sec. 74 at p. 279 
defendant on behalf of plaintiff in less than six years, were (5th edition 1973); Moulton v. Moulton (1920) 182 Cal. 185, 187 P.421; Bruch, 
she has enjoyed a fine home and travel throughout the world Property Rights of DeFacto Spouses, 10 Family Law Quarterly, p. 101.) 
for about 30 months, where she acquired whatever c~oth~s, 14. Civil Code, Secs. 2223, 2224; 7 Witkin, Summary of Calif Law, Secs. 
furs and cars she wished and engaged in a SOCial life 131,132, pp. 5487, 5488. . 

h' h 15. Footnote 24 of Marvin v. Marvin, supra, expressly denies any Intent to 
amongst screen and stage luminaries, suc services as s e revive the relationship: "We do not seek to resurrect the doctrine of common 
has rendered would appear to have been compensated. law marriage, which was abolished in California by statute in 1895. (See 
Surely one cannot glean from such services her participa- Norman v. Thomson (1898) 121 Cal. 620, 628 (54 P. 1-43); Estate of Abate 
tion in a "mutual effort" between the parties to earn funds to (1958) 166 CaIApp. 2d 282,292 (333 P. 2d 200).) Thus we do not hold that 

buy property as occurred in Gary and Atherley, supra. plaintiff and defendant were "married," nor do we extend to plaintiff the 
h h rights which the Family Law Act grants valid or putative spouses; we hold 

The Supreme Court doubtless intended by t e p rase only that she has the same rights to enforce contracts and to assert her 
"mutual effort" to mean the relationship of a man and equitable interest in property acquired through her effort as does any other 
woman who have joined together to make a home, who act "unmarried person." (Emphasis added). 
together to earn and deposit such earnings in joint accounts, 16. Mere possession of property or the holding of title is not a determinant 

k ff rt t . an if standing alone. See Marvin v. Marvin, supra, footnote 21 , p.682. 
who pay taxes together, who ma e no e 0 0 gain 17. This is notto gainsay that an express or implied contract may be valid/, 
advantage by rea.son of the association., (su~h as inforr~ing a and enforceable where the consideration is ordinary homemaking services~ 
producer of a script for a fee and taking hiS name Without (Marvin v. Marvin, supra, footnote 5, p. 670). 
defendant's consent), who have children if possible and 18. Plaintiff should be able to accomplish rehabilitation in less than two 
bring them up together. Cary and Atherley in fact demands years. The sum awarded would be approximately equivalent to the highest 

• scale that she ever earned as a singer, $1,000 per week, for two years. 
more of the partners; they require participation In money 19. While part of the funds may be used for living expenses, the primary 
earning activities. Plaintiff's fund raising put money in her intent is that they be employed for retraining purposes. 
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N.J.L. 464,465 (E. & A. 1937); "In re Rose, 122 N.J.L. 507, 
SEXUALAW REPORTER. 

C') 508-509 (Sup. Ct. 1939). Eff~ctive September 1, 1979 
fornication is no logner designated as a crime under 
N.J.S.A. 2C:1-1, et seq. Therefore, the cohabita.ti?n bX 
the parties after 1968 cannot be term.ed "meretriCIOUS 
because they engaged in sexual relations. Moreover.the 
relationship between the parties hereto, as entered Into 
in 1968 at a time when plaintiff was divorced, was not 
tainted by the fact. that defend~nt was marr~ed_ at that 
time. A male, married or unmarned, can b~ gUilty of a~ul­
tery only if he has sexual relations With a marned 
woman. See State v. Lash, 16 N.J.L. 380 (Sup. Ct. 1838);1 
Crim. Laws of New Jersey 3d, § 15.1 (1970);. Perki~s, 
Criminal Law, at 377 (2 ed. 1969). Theref?r~, In th~ in­
stant case, leaving aside one's moral or rel.lglous bel~~fs, 
there was no legal impediment to the parties cohabltl~g 
in 1968. Thus any lawful agreement made by them IS 
enforceable. 

III 
To dispel any misunderstanding, we emphasize that 

our decision today has not judicially revived a f.orm ?f 
common law marriage which has been prOSCribed In 
New Jersey since 1939 by N.J. S.A. 37: 1-10. We do no 
more than recognize that society's mores have 
changed, and that an agreement between. ~dult parties 
living together is enforceable to the extent It IS not ~ased 
on a relationship proscribed by law, or on a promise to 
marry. What was said in Hewitt v. Hewitt, 62 III. App. 3d 
861,380 N.E. 2d 454 (App .. Ct. 1978), a case quite similar 
to the case at bar, expresses a philosophy with which we 
agree: 

We conclude that the reasoning followed in ·Mar­
vin is particularly persuasive upon the allegations 
here pleaded wherein plaintiff has alleged facts 
which demonstrate a stable family relationship ex­
tending over a long period of time. 

It would be superficial to conclude that by this 
determination this court has revived or restored a 
form of common law marriage now forbidden by 
statute. It is apparent that the matters to be alleged 
and the facts to be proved here are substantially, if 
not enormously, different. . 

The value of a stable marriage remains unchal­
lenged and is not denigrated by this opinion. It is 
not realistic to conclude that this determination will 
"discourage" marriage for the rule for which 
defendant contends can only encourage a partner 
with obvious income-producing ability to avoid mar­
riage and to retain all earnings which he may 
acquire. One cannot earnestly advocate such a 
policy. [at 460] 

IV 
We find no error in Judge Polow's refusing to permit 

defendant to testify concerning plaintiff's alleged "al­
coholism and habitual drunkenness." Her end of the 
agreement was, in general terms, to take care of defen­
dant, his children and his home; to cook and keep house 
for him, and to help entertain his friends and business 
associates .. There was no indication that the under-

continued on page 40 
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NEW JERSEY SUPREME COURT 
continued from page 39 

standing of the parties required plaintiff to abstain from 
~rinking alcoholic beverages. At best, the judge's ruling 
was discretionary, and we find no abuse of that discre­
tion. See Wimberly v. Paterson. 75 N.J. Super. 584, 608-

. 609 (App. Div. 1962), certif. den. 38 N.J. 340 (1962); Evid. 
R.4. 

V 
While the damages flowing from defendant's breach 

of contract are not ascertainable with exactitude, such is 
not a bar to relief. Where a wrong has been committed, 
and it is certain that damages have resulted, mere 
uncertainty as to the amount will not preclude 
recovery-courts will fashion a remedy even though the 
proof on damages is inexact. Albemarle Paper Co. v. 
Moody, 422 U. S. 405, 418-419 (1975); Tessmar v. Gros­
ner, 23 N.J. 193, 203 (1957). Accordingly, plaintiff is' 
entitled to a one-time lump sum judgment in an amount 
pr.edicated upon the present value of the reasonable 
future support defendant promised to provide, to be 
computed by reference to her life expectancy as shown 
by the tables referred to in R. 1: 13-5. 

I' This was the approach adopted by Judge Polow in 
entering judgment for plaintiff on July 31, 1978 for 
$55,000. The jUdgment, however, further provided that 
"said sum shall be paid as this Cburt, on motion, shall 
determine." While the record is unclear, it would appear 
that on August 4, 1978 Judge Polow granted plaintiff's 
motion and ordered a limited new trial on damages and 
reserved decision on defendant's cross-motion for a 
method of payout of the $55,000 judgment. Thereafter by 
letter to counsel of September 18, 1978, Judge Polow 
advised them that he would proceed no further with the 
motions in view of the pending appeal. . 

Accordingly, we affirm the judgment below as en­
tered; and remand the matter for such further 
proceedings as Judge Polow, in his sound discretion, 
determines should be held on the issues of damages and 
payout. 

Pashman, J.,concurring. 

not interfere, see State v. Saunders, 75 N.J. 200 (1977). 
As in the case of any other individuals, these partners 
remain free to enter into valid and enforceable agree­
ments concerning their earnings and property rights. ( 
See, e.g., Marvin v. Marvin, 18 Cal.3d 660, 134 Cal. Rptr. __ 
815, 557 P.2d 106 (Sup. Ct. 1976); Hewitt v. Hewitt, 62 III. 
App. 3d 861, 20 III. Dec. 476, 380 N.E. 2d 454 (Ct.App . 
1978); Carlson v. Olson, 256 N. W. 2d 249 (Minn. Sup.Ct. 
1977); Beal v. Beal, 282 Ore. 115, 577 P.2nd 507 (Sup.Ct. 
1978). 
, As the majority emphasizes, these agreements may 

be express or implied. See ante at (slip opinion at 6). At 
bottom, courts must determine the intent or under­
standing of the parties as to whether, and to what extent, 
their assets and income are to be divided. This intent 
may be discerned from their explicit language, as in the 
present case, or from their conduct and actions inter­
preted in light of all the surrounding circumstances. 
Regardless of the precise manner in which the parties 
manifest agreement, however, it is their reasonable ex­
pectations that must be honored. And the Court may look 
to a variety of remedies to protect that expectation. See, 
e.g., Marvin, supra, 557 P.2nd at 122-123; Hewitt, supra, 
380 N. E. 2d at 459-460; Carlson, supra, 256 N. W. 2d at 
253-255; Beal, supra 577 P.2d at 510. 

The question which remains is whether quasicontrac­
tual and equitable remedies should also be available to 
the parties upon dissolution of their relationship. Most 
unwed persons who choose to cohabit likely do so "in ig­
norance of the [financial] consequences of either mar­
riage or nonmarriage" and "with absolutely no thought 
given to the legal consequences of their relationship." (' 
Bruch, "Property Rights of De Facto Spouses Including -
Thoughts on the Value of Homemakers' Services," 1 0 
Family L.Q. 101, 135 (1976). Consequently, an agree- \ 
ment such as is here present may not exist in the vast 

. majority of cases. . 
Given this circumstance, it would be unwise to require 

some form of contract as a prerequisite to relief in the 
courts. Rather, we should presume "that the parties in­
tend[ed] to deal fairly with each other" upon dissolution 
of the relationship, Marvin, supra, 557 P.2d at 121, and 
consequently, in the absence of agreement, ·'employ the 
doctrine of quantum meruit, or equitable remedies such 
as constructive or resulting trusts" in order to insure that 

I join fully in Judge Halpern's majority opinion. In one party has not been unjustly enriched, and the other 
recent years, cohabitation between unmarried adults unjustly impoverished, on account of their dealings, id., 
has become an increasingly prevalent phenomenon. To '557 P.2d at 110. See, e.g., Hewitt, supra, 380 N.E.2d at 
label such conduct as "meretricious"-that is, as akin 459-460. . . 
to prostitution-would ignore the realities of today's Since such remedies are grounded in equity, their ap-
society. It is likely true that all such understandings plicability would depend upon the facts and circum-
between nonmarital partners involve in some way a stances of each particular case. The factors to' be 
mutual sexual relation~hip or at least contemplate its weighed by a trial judge would include, as examples 
existence. This, however, does not make their conduct only, the duration of the relationship, the amount and 
the equivalent of prostitution-whatever might be one's types of services rendered by each of the parties, the op-
view as to its "morality." Many persons have accepted portunities foregone by either in entering the living ar-
this type of living arrangement as an alternative to, or a rangement, and the ability of each to earn a Iving after 
preliminary step en route to, formal marriage. In other in- the relationship has been dissolved. These remedies 

- stances, such relationships provide the parties with may be cumulative or exclusive. Decisions concerning /' 
companionship and a means of defraying household ex- the cqmplexities that might arise upon application of ~ 
penses, as well as allow each to benefit from any par- these principles must be determined on a case by case -
ticular skills that the other might possess. basis. 

The decision to cohaoit without marriage represents In the present case, no resort need be had to such 
each partner's voluntary choice as to how his or her life remedies inasmuch as an explicit agreement did exist. I 
should be ordered-a choice with which the State can- therefore concur fully in the majority's opinion. 

S Sex L. Rptr. 40 
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c SEXUAL ORIENTATION 
DISCRIMINATION IN EMPLOYMENT 

A review of legislative, administrative, and 
judicial developments this year in Calfornia 

During his second inaugural address in January of this 
year, California Governor Edmund G. Brown Jr. announced 
that he would support an amendment to that state's Fair Em­
ployment Practices Act, which would prohibit discrimination 
on the basis of sexual orientation. His State of the State mes­
sage later that month reiterated that support. 

Such an amendment has been introduced in the State 
Assembly in the form of a bill (A.B.1) by Assemblyman Art 
Agnos, a liberal democrat from San Francisco. In part, this 
bi ll would prohibit all public and private employers from dis­
criminating against homosexuals. In early July, the 
Assembly Labor Committee approved the Agnos Bill by a 
narrow vote of 7 -fi. That bill will next be heard by the Assem­
bly Ways and Means Committee. A corresponding Senate 
bill (S.B.3) was also introduced, but has been rejected by the 
Senate Labor Committee, although another bill (S.B.18), 
which would accomplish the same result, is still pending in 
that Committee. 

C What is the necessity of these bills? First, the Fair Employ­
ment Practices Commission has taken the position that it 
does not have jurisdiction to investigate or remedy instances 
of discrimination by private employers for reasons of an em­
ployee's sexual orientation. Consequently, employees fired 
or experiencing other discrimination because of homo­
sexual orientation have had no recourse. Secondly, although 
the legal community assumed that government employees 
are afforded job protection under the state and federal con­
stitutional protections of Due Process and Equal Protection, 
at the time A.B. 1 was introduced, the California Supreme 
Court had never directly so held. 

In March of this year, the National Committee for Sexual 
Civi l Liberties requested Governor Brown to issue an Execu­
tive Order prohibiting agencies under his jurisdiction from 
discrim inating against employees because of their sexual 
orientation. This request received support from the Speaker 

I • of the Assembly and other influential people throughout the 
state. 

Last year, Governor Milton Shapp of Pennsylvania be­
came the first governor in the country to issue such an 
Executive Order. On April 4, 1979, Governor Brown became 
the second, issuing Executive Order 8-54-79, which reads as 
follows: 

"Whereas, Article I of the California Constitution 
guarantees the inalienable right of privacy for all people 
which must be vigorously enforced; and 

"Whereas, California must expand its investment in l human capital by enlisting the talent of all members of 
SOCiety; 

"Now, therefore, I, Edmund G. Brown Jr., Governor of the 
State of California, by virtue of the power and authority 

continued on page 48 

California court holds being a "manifest 
gay" is protected political activity 
Gay Law Students Association v. Pacific Telephone and 
Telegraph 
Filed May 31 , 1979. S.F. 23625; Super. Ct. No. 691-750 

In this nation 's most far-reaching appellate court decision 
on employment discrimination against gays, the California 
Supreme .Court has held that a public utility, although pri­
vately owned, must avoid sexual orientation discrimination in 
the area of employment. Even more important, the Court 
equated "coming out," acknowledging sexual preference, 
and associating with others in working for equal rights for 
gays with "political activity" protected against employer in­
terference under the California Labor Code. Thus, the prohi­
bition against such discrimination has been recognized to 
extend to private as well as state and state-protected and 
state-enfranchised employers. 

The procedural facts and principal holdings of the case 
are discussed in the article on Sexual Orientation Dis­
crimination in Employment, above. One portion of the 
Court's opinion is so significant in its rationale and language 
that it merits reprinting here in full: 

Over 60 years ago the California Legislature, recog­
nizing that employers could misuse their economic 
power to interfere with the political activities of their 
employees, enacted Labor Code sections 1101 and 

continued on page 48 
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California Supreme Court 
redefines "lewd conduct" 

On September 7, 1979, over fifteen months after hearing 
oral argument, the California Supreme Court issued its 
opinion in the case of Don Barry Pryor v. Los Angeles 
Municipal Ccurt. The opinion analyzes California Penal Code 
section 647, subdivision (a), the state's sexual solicitation 
and "lewd conduct" statute, declaring the language of the 
statute per se, as well as the last seventy years of judicial 
interpretations, unconstitutional. Instead of deferring to the 
legislature to redefine the crime, however, the Ccurt 
adopted the approach suggested by the Los Angeles City 
ANorney's office and reconstructed the statute, redefining 
"lewd" "dissolute" "private" and "solicitation" to meet its 
own constitutional 'tests. ' 

The Pryor case has national importance, and the opinion 
promises to be far reaching, since most other states have 
similar statutes, and many look to the California Ccurt for 
leadership in judicial maNers. It is especially interesting to 
note the differences in approach between the California 
Ccurt as expressed in Pryor and the Supreme Ccurt of Ohio 
as expressed in State v. Phipps (pertinent parts reprinted in 
this issue). 

As of the date of this printing, the Pryor decision is not 
final. The Los Angeles City ANorney has petitioned the Court 
for modification of its opinion, and the Ccurt has given the 
parties until November 6, 1979, to submit additional 
materials for consideration. The opinion, either in the form 
printed below, or in a modified version, will most likely be 
final sometime in November of this year. Any changes in the 
opinion will be reported in the next issue of the SexuaLaw 
Reporter. 

The new elements of the offense which must be proved 
by the People beyond a reasonable doubt are: (1) the 
touching of the genitals, buttocks, or female breast (thus 
eliminating from criminality public affectional behavior such 
as kissing, hugging, holding hands, or close dancing); (2) 
specific intent to sexually arouse, gratify, annoy, or offend; 
(3) .the actor knows or should know of the actual presence of 
someone likely to be offended (thus preserving privacy and 
reinforcing the primary purpose of the statute, which is, the 
Court held, to protect onlookers who might be offended); and 
(4) the act occurs in a public place, a place open to the 
public, or a place exposed to public view (although the Court 
held that there is no state interest if no one is around to be 
protected even if the conduct occurs in a technically public 
place). Only public solicitations of conduct encompassed by 
these elements or the conduct itself is criminalized. The 
statute specifically no longer prohibits even offensive public 
solicitations for private sexual acts. The retroactive provision 
of the opinion may affect thousands of persons previously 
convicted under the unconstitutional interpretation of the 
statute. 

The Pryor opinion is especially significant in that it departs 
from the previous notion that all sex in public is 
automatically illegal. It also brings into constitutional 
question all California statutes using the terms "lewd" or 
"dissolute," all California statutes regulating public con-

senting sex not containing the requirement of the presence 
of someone who may be offended, and statutes proscribing 
possession and dissemination of obscenity to consenting 
adults, absent a requirement of "thrusting." Years of 
litigation in these areas and others will be ne~essary to C 
clarify the implications of the tremendous reform of the law 
mandated by the Pryor decision. 

The attorney for Mr. Pryor was Thomas F.Ccleman (Los 
Angeles). Of critical importance to the decision was the 
Amicus Curiae brief submitted to the Ccurt on behalf of the 
National Ccmmittee for Sexual Civil Uberties by Dr. Arthur C. 
Warner of Princeton, New Jersey, which brief was reprinted 

in the SexuaLaw Reporter (4 SexL Aptr. I, Jan/March 1978). 
-Assoc. Ed. 

Defendant Don Pryor seeks prohibition to bar his trial 
on a charge of violating Penal Code section 647, subdi­
vision (a). This section declares that a person is guilty of 
disorderly conduct, a misdemeanor, "Who solicits any-
one to engage in or who engages in lewd or dissolute 
conduct in any public place or in any place open to the 
public or exposed to public view." (Emphasis added.) We 
agree with defendant that the phrase "lewd or dissolute 
conduct" as construed by past decisions is unconsti­
tutionally vague. If, however, we can reasonably con-
strue the statute to conform with the mandate of spe­
cificity, we should not, and will not declare the enact-
ment unconstitutional. Consequently, rejecting prior 
interpretations of this statute, we adopt a limited and 
specific construction consistent with the present func-
tion of section 647, subdivision (a), in the California Penal 
statu tes; we construe that section to prohibit only the C 
solici tation or commission of conduct in a public place or 
one open to the public or exposed to public view, which 
involves the touching of the genitals, buttocks, or female 
breast, for purposes of sexual arousal, gratification, 
annoyance or offense, by a person who knows or should 
know of the presence of persons who may be offended 
by the conduct. As so construed, section 647, subdi­
vision (a), complies with constitutional standards; we 
therefore deny defendant's petition for writ of pro­
hibition. 

On May 1, 1976, defendant solicited an undercover 
police officer to perform an act of oral copulation. He 
was arrested; a search incident to that arrest revealed 
defendant's possession of less than one ounce of mari­
juana. Defendant was charged with violating Penal Code 
section 647, subdivision (a), by soliciting a lewd or dis­
solute act, and with violating Healthy and Safety Code 
section 11357, subdivision (b), by possession of less 
than one ounce of marijuana. 

Defendant moved to suppress the introduction of the 
marijuana, contending that section 647, subdivision (a) 
was unconstitutional on the ground of vagueness, and · 
hence that the search was not incident to a lawful arrest. 
When that motion was denied, defendant pled guilty to 
the marijuana charge. He subsequently appealed that 
conviction under Penal Code section 1538.5, but the 
appellate department affirmed the conviction. 

Defendant proceeded to trial on the charge of solicit- l 
ing a lewd or dissolute act in violation of section 647, 
subdivision (a). At trial, the officer testified that he parked 
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his car a few feet from where defendant was standing. 
Defendant came over. and after a brief conver~atlont 
suggested oral sex acts. Looking at a nearby parking lot. 
defendant said "We could probably sit and park in t~e 
parking lot." The officer suggested instead that they go to his 
home. Defendant agreed. entered the car. and was 
arrested. . 

Defendant's version of the incident differs only. In that 
he denies making any statement about the parking lot. 
but maintains instead that the only situs discussed was 
the officer's home. Thus both defendant and the officer 
agree that defendant. while in a public place. solicited an 
act of oral sex; they disagree only whether defendant 
suggested that the act itself occur in a public pl.ace. 

Over defendant's objection. the trial court Instructed 
the jury that oral copulation between males is It Lewd .or 
dissolute" as a matter of law. The court further In­
structed over objection that" If the solicitation occurr~d 
in a public place. it is immaterial that the lewd act was In­
tended to occur in a private place." (CALJIC No. 16.401.) 
Despite these instructions, which virtually compelled the 
jury to find defendant guilty. the jury deadlocked and the 
court declared a mistrial. 

Defendant then filed the instant petition for writs of 
prohibition and mandate with this .?ourt. raisi~g ~arious 
points in connection with the martJuana convlct.lon and 
the pending retrial for solicitatio~ of le.wd or dls~~I~te 
conduct. We issued an alternative Writ of prohibition 
"limited to the proceedings in the municipal court 
related to retrial of the charge of violating section 647, 
subdivision (a) of the Penal Code ....•• Thus no iss~e 
respecting the marijuana conviction is presently before thiS 
court. . 

With respect to the approaching retrial. defendant first 
seeks to prohibit the court from instructing t~e j~ry th~t 
public solicitation of an act to be performed In prtvate IS 
criminal and that oral copulation between males is lewd 
and dissolute as a matter of law. Because the writ of 
prohibition does not lie to prevent merely anticipated 
error (see 5 Witkin, Cal. Procedure (2d ed. 1971) p. 3810 
and cases there cited), defendant's objection to anti­
cipated jury instructions states no basis for present 
relief. Defendant's further contention that section 647, 
subdivision (a) is unconstitutionally vague, however, 
states a basis for issuance of prohibition since a court 
lacks jurisdiction to proceed to trial under a facially 
unconstitutional statute. (Dillon v. Municipal Court (1971) 
4. Cal.3d 860, 866. fn. 6; see In re Berry (1968) Cal.2d 
137.145; In re Cregler(1961) 56 Cal.2d 308, 309.) 

Past decisions of the Court of Appeal and the appel­
late department of the superior court have held that sec­
tion 647 subdivision (a). is not unconstitutionally vague. ' 
That Iss~et however, reached this court on only one prior 
occasion. In In re Giannini (1968) 69 eal.2d 563. a top­
less dancer was charged with violating section 647. 
subdivision (a). Reasoning that her dance was presump­
tivelya communication protected by the First Amend­
ment and that such communications lose protection only 
if they are "obscene." we equated the statutory term 
"Iewd or dissolute" with obscenity. So interpreted. we 
stated that the vagueness objection to the statute was 
not tenable. (69 Cal.2d at p.571 , fn. 4.) 

continued on page SO 

Ohio solicitation law held 
not vague or overbroad 

On March 29. 1978, the Ohio Court of Appeals for th~ 
First Appellate District 'declared that state's sexual. ~oh­
citation law to be unconstitutional. In a two to one deCISI?n. 
the majority held that the statute in question was unconstitu­
tionally vague and violated the First Amendment to the 
United States Constitution in that the statute was overbroad. 

The statute under review. R.C. 2907.07(8), reads as 
follows: 

II No person shall solicit a person of the same sex to 
engage in sexual activity with the offender, when the 
offender knows that such solicitation is offensive to the 
other person. or is reckless in that regard." . 
The full text of the majority opinion was repnnted at 4 

Sex. L Rptr. 25. The dissenting opinion was reprinted in full at 
4 Sex.L Rptr. 64. 

The State of Ohio appealed that decision to the Ohio 
Supreme court. On June 6. 1979, the Ohio Supreme court. in 
the case of State v. Phipps, 58 Ohio St. 2d 271. reversed the 
Court of Appeals and held that th~ statute Y"~s no~ ~n­
constitutional for the reasons stated In the maJ0rtty oplnton 
of the Cou rt of Appeals. 

The Supreme Court case was previously reported in the 
"Pending Litigation" column at 5 Sex.L Rptr. 16. 

Also on June 6th the Ohio Supreme Court reversed a 
decision of the Ohio Court of Appeals in State v. FaUlk, 
Supreme Court No. 78-1443. The order of the Supreme 
Court in Faulk stated. "The judgment of the Court of Appeal~ 
reversed and cause remanded to the Hamilton County MUni­
cipal Court on authority of State v. Phipps.': !he. import ?f 
this order reversing the Court of Appeals deCISion In Faulk IS 
not clear in that the Court of Appeals held in Faulk that the 
statute violated Equal Protection because it only punished 
homosexual solicitation and not heterosexual solicitation. 
Since the Supreme Court decision in Phipps did not discuss 
or decide the Equal Protection issue one could question how 
the Supreme Court could summarily reverse Faulk wi~~out.a 
hearing upon the authority of the Supreme Courts opInion In 
Phipps. 

A verbatim transcript of the most significant portions of 
the Supreme Court's opinion in the Phipps case follows: 

The operative words of the statute are "sexual activity," 
"knows" "offensive" and "reckless." The phrase "sexual 
activity': and the word "knows" are clearly defined in the Re­
vised Code. 

The phrase" sexual activity" is defined in R.C. 2907.01 (e) 
as "sexual conduct or sexual contact, or both." R.C. 
2907.01 (A) defines "sexual conduct" as "vaginal inter­
course between a male and a female and anal intercourse, 
fellatiO, and cunnilingus between persons regardless of ~ex. 
Penetration, however slight, is sufficient to complete vaginal 
or anal intercourse." R.e. 2907.01(B) defines "sexual con­
tact" as "any touching of an erogenou~ zone of anoth~r. 
including without limitation the thigh. genitals, buttock, pubiC 
region, or. if such a person is a female,.a breast, fOr}he pur­
pose of sexually arousing or ~ratifyin~ elth~r person. 

The word "knows" is preCisely defined In R.e. 1301.01 M. 
which states. in part: 

"A person 'knows' or has knowledge of *** [a] fact when 
he has actual knowledge of it. 'Discover' or 'learn' or ~ word 

continued on page 56 
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JUDICIAL RULINGS 
CONTINUED 

Sexual privacy in Virginia: 
Two recent cases 

On April 20, 1979 the Supreme Court of Virginia decided 
two unrelated cases which had presented two issues of sex 
law for decision. In Cord v. Gibb (No. 780823), the court in a 
per curiam opinion reversed a state circuit court judge's re­
fusal to issue. a certificate of honest demeanor or good 
moral character which a prospective member of the Virginia 
State Bar had to submit with her application to take the bar 
examination. In Pederson v. City of Richmond (No. 780831), 
the court in a unanimous opinion upheld a male's conviction 
for non-commercial solicitation in violation of a municipal 
ordinance. Cord is a sensible, unperturbed opinion; Peder­
sen is an irrational, hysterical opinion. While it is true that 
Cord focused the co~rt's attention on a heterosexual living 
arrangement and Pedersen required the court to look at a 
failed homosexual liaison, dismissal of the Pedersen opinion 
as merely another example of juidical homophobia ignores 
the lesson which this pai r of cases presents. 

Cord was a member in good standing of the District of 
Columbia Bar, the Bar Association of the District of 
Columbia, and the American Bar Association. She had 
practiced law with a law firm and at a federal agency. Un­
married, she had purchased and shared a home with a male 
in a suburban Virginia county and had applied to the local 
judge for the required certificate of honest demeanor or 
good moral character which she had to submit with her 
application to take the Virginia bar examination, the first step 
toward becoming a licensed attorney in her local com­
munity. The judge reviewed the report of three attorneys 
who had investigated Cord's moral character and fitness to 
practice' law and who recommended her, 2-1. He convened 
a hearing, took both oral and written testimony from 
neighbors, professional colleagues, and employers, and 
denied her the certificate, "on the grounds that the living 
arrangement of Applicant would lower the public's opinion of 
the Bar as a whole .. " Slip opinion at 3. 

The Virginia Supreme Court took the pOSition that the 
denial must have a "rational connection with the applicant's 
fitness or capacity to practice law." Schware v. Board of Bar 
Examiners, 353 U.S. 232, 239 (1957). Not surprisingly, the 
court found nothing in the record, apart from Cord's living 
arrangement, which might reflect unfavorably on her 
competence, honest demeanor, and good moral character. 
The court concluded: 

While Cord's living arrangement may be unorthodox 
and unacceptable to some segments of society, this 
conduct bears no rational connection to her fitness to 
practice law. It can not, therefore, serve to deny her 
the certificate required ... [Slip opinion at 4.] 

One can only hope that the conservative judiciary of 
Virginia will view other "unorthodox and unacceptablelt 

living arrangements' so rationally when, for example, one 
member of a gay couple seeks the same certificate. The 
court in Cord discusses the evidence it must have to reverse 
an irrational local judge and makes no allowances for any 
factors which lack the "rational connection with the appli­
cant's fitness or capacity to practice law." And then that 

same court issues the irrational Pedersen opinion. 
The only evidence at Pedersen's trial came from a plain­

clothes member of "a Selective Enforcement Unitll who 
was wearing jeans and standing on a sidewalk on. a block 
that was "a known area for homosexuals" at 11 :35 p.m. 
Pedersen offered the man a ride, and he got into Pedersen's 
car. When asked where he was going, Pedersen stated thatC 
he was just riding. He complimented his passenger on his ._ .. ' 
appearance, said he would like to see him naked, discussed 
his gay male roommate with whom he admitted having sex, 
and finally parked the car thirty minutes later on a dead-end 
street. He asked the passenger if he were a member of the 
vice squad, and "the officer replied truthfully that he was 
not." Slip opinion at 7. He asked what the officer liked to do 
and received vague replies. He said he wanted to have sex, 
and the officer arrested him for violation of the following 
Richmond ordinance: 

It shall be unlawful for any person, within the limits of 
the city, to solicit another by word, sign or gesture, to 
commit any act which is lewd, lascivious, or indecent, 
or to solicit for the purpose of prostitution. 

The court had no trouble upholding the conviction. In 
response to Pedersen's vagueness challenge, the court 
reasonably decided to "follow the common principle that the 
acts encompassed by the solicitation ordinance must be 
criminal in nature. It Slip opinion at 3. The court then un­
reasonably concluded that "a person of even limited intelli­
gence is on notice from the provisions ... that solicitation of 
sodomy is thereby forbidden. It Slip opinion at 4. The court 
found no Fi rst Amendment protection for statements made 
in the solicitation of criminal acts and no standing for Peder­
sen to assert a right to privacy. In conclusion, the court 
noted: C 

Pedersen also argues that the evidence fails to show 
that he solicited Palmer [the officer] for a criminal 
rather than a noncriminal act. He suggests that the evi­
dence is susceptible of the reasonable inference th~t 
the officer was solicited for one of such noncriminal 
forms of deviant sexual behavior between two males 
as kissing, fondling, or what his counsel on oral argu-
ment referred to as "partner masturbating." We agree 
that it could reasonably be inferred that Pedersen, who 
was ready to try almost anything, had one or more 
acts of noncriminal sexual perversion in mind. How-
ever, the evidence that he wanted to see Palmer un­
clothed and desired to have sex with him showed 
beyond a reasonable doubt that, regardless of what 
other incidental sexual activities Pedersen may have 
hoped to experience with Palmer, Pedersen's principal 
objective was to persuade Palmer to engage in an act 
of sodomy as defined in Code § 18.2-361. We hold, 
therefore, that the evidence was sufficient to support 
Pedersen's conviction. [Slip opinion at 7-8.] 

The court overlooked Pedersen's failure to solicit for any 
particular sexual act, legal or illegal. The court overlooked 
the officer's conduct, which, if not legally entrapment, was 
at least enticement. The court overlooked Pedersen's ex­
p~tation of privacy within the closed interior of his parked {-. 
car after midnight on a dead-end street. It is true, however, '- I 

continued on page 60 
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Securing gay rights through 
constibutionallitigation:PTocedure 
and strategy 

Thomas F. Coleman is a graduate of Loyola University of 
Los Angeles Law School. He has been engaged in the 
private practice of law in Los Angeles for five years. He is 
the publisher and managing editor of the SexuaLaw 
Reporter. As co-chairperson of the National Committee for 
Sexual Civil Liberties, he has been involved in numerous 
appellate cases throughout the country. 

The following is a transcript of Mr. Coleman 's remarks 
made recently at New York University School of Law before 
the conference entitled " Law and the Fight for Gay Rights. " 
The conference was well attended by over two hundred law 
students and practicing attorneys from around the country. 

-Assoc. Ed. 
This morning we heard Cary Boggan. chairperson 01 the 

A.BA Section 01 Individual Rights and Responsibilities. dis­
cuss the right to privacy as a matter 01 substantive constitu­
tional law. Again this afternoon, the previous speaker on this 
panel , Prolessor David Richards, spoke about the right to pri­
vacy as a matter 01 substantive law. I too will speak about 
constitutional law, but l rom a different perspective. 

I will locus on some practical aspects inVOlving constitu­
tional litigation-strategy and procedure. I would like to do 
this by analyzing the way in which two important sodomy 
cases have been handled within the past several years. 
Each 01 those cases involved an attempt to have the lederal 
courts recognize the principle that private sexual conduct 
between consenting adults is constitutionally protected. Al­
though each case was handled differently. each was ulti­
mately rejected by the United States Supreme Court. These 
cases had the same objective-a recognition 01 a constitu­
tional right to privacy lor consenting adult behavior. How­
ever, the different procedural tact ics and strategy used in 
these cases are worthy 01 our closest attention and analysis. 

In the ilrst case, State of Texas v. Buchanan,' the delen­
dant was prosecuted under the Texas sodomy law. Rather 
than exhausting his remedies in the state courts by lacing 
trial and then appealing to the state Court 01 Appeal after 
conViction, the defense decided to li le a lawsuit in federal 
district court. The federal court was requested to issue an in­
Junction against the pending state prosecution and to 
declare the Texas sodomy law unconstitutional. The then 
Texas sodomy law prohibited all forms of sodomy, even if 
the sexual acts were performed in private between consent­
Ing adults. Texas law prohibited both homosexual and 
heterosexual sodomy even if performed between husband 
and Wife. Mr. Buchanan was not the sole plaintiff in his fed­
eral lawsult . Others were granted permiSSion to intervene as 
plaintiffs. These intervenors included a heterosexual married 
couple, a heterosexual unmarried couple, and a homosexual 
couple. These couples claimed that this law infringed on 
their right to privacy and so, they too requested injunctive 

and declaratory relief. In this case, Buchanan v. Batchelor,' 
a three-judge district cou rt panel declared the Texas sodomy 
law unconstitutional and granted the requested injunctive 
relief. The State of Texas took a di rect appeal to the United 
States Supreme Court, Wade v. Buchanan.' The Supreme 
Court vacated the judgment and remanded the case to the 
district court, with directions to reconsider its injunction 
against this pending state prosecution in light of a recent 
pronouncement by the Supreme Court regarding federal 
abstention in Younger v. Harris. ' The Younger case basically 
held that, except in the rarest of circumstances, the federal 
courts should not interfere with pending state prosecutions. 
The defendant should first exhaust his state remedies of trial 
and appeal before seeking federal relief. The injunction was 
lifted, the state prosecution resulted in a conviction, and the 
Texas Court of Criminal Appeals affirmed the conviction' 
The defendant petitioned the United States Supreme Court 
for a writ of certiorari, and on February 22, 1972, the petition 
for cert. was denied' 

In the second case, Doe v. Commonwealth's Attorney for 
the City of Richmond. - entirely different strategy and 
procedure were used by the plai~iffs. The plaintiffs were 
reSidents of Virginia . Rather than disclosing their identity, 
they used lictitious names for this litigation. They claimed 
that they were practiCing homosexuals and that they en­
gaged in sexual acts in private with other consenting adults. 
They said they lea red possible prosecution under the Vir­
ginia sodomy law. which they argued was an unconstitu­
tional violation of their right to privacy. The plaintiffs asked a 
three-jlJdge federal dist rict court for injunctive and de­
claratory reliel. The majority opinion of that cou rt upheld the 
statute and recognized the right 01 the state to regulate 
private homosexual activity. It should be noted that hetero­
sexual intervenors were not used in this case, and only one 
expert witness. a gay activist. testified before the district 
court. 

Rather than petitioning Ihe Supreme Court for a writ of 
certiorari. the ptaintiffs appealed to that Court from the ad­
verse judgment of the district cou rt . The Supreme Court 
relused to grant ptenary consideration to the appeal, instead 
summarily affirming the judgment of the district court' 

At this point. we should consider the significance between 
petitioning the Supreme Court for a writ of certiorari, and ap­
pealmg to that Court. In Hicks v. Miranda.' the Supreme 
Court discussed the difference between a denial of certiorari 
and a summary disposition of an appeal to that Court. Bas­
Ically, the Court held that if a federal constitutional question 
IS property presented and if it is within the Court's appellate 
JUrisdiction under 28 U.S.C. § 1257(2), the Court may not 
aVOid adjudicating the case on the merits, as would be true 
had the case been brought to the Court under its certiorari 
jurisdiction. Atthough the Court need not grant plenary con­
Sideration to every appeal, the Court must deal with every 
such appeal on the merits. In Hicks, the Supreme Court 
stated that lower courts are bound by summary decisions of 
the Supreme Court untit such time as the Court inlorms them 
that they are not. 

So what does the summary affirmance by the Supreme 
Court. In Doe v. Commonwealth 's Attorney actually mean? 
First, It means that the United States Supreme Court was not 
ready to give plenary consideration to the issues presented 
In the appeal. Second, it means that the Supreme Court 
agreed with the result, although not necessarity the reason-

continued on page 46 
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SECURING GAY RIGHTS 
continued from page 45 

ing, of the district court. Third, it seems that, under the d0c­
trine of Hicks v. Miranda, lower courts are bound by that 
summary affirmance, at least with respect to the Issues 
which were actually decided by the district court. Doe would 
not be binding on issues which were neither raised nor dis­
cussed by the district court in its opinion.. The Supreme 
Court itself has stated that the summary affirmance in Doe 
v. Commonwealth's Attorney did not definitively decide the 
constitutional issues concerning private sexual activity be­
tween consenting adults. 10 The Court could have dismissed 
the appeal for want of a substantial question, thereby brand­
ing the constitutional issue presented to it as insubstantial, 
but it did not. Apparently, the Court was not yet ready to 
tackle these controversial questions by granting plenary 
review, and so it took the least drastic measure that it 
could-summary affirmance. 

It seems that several lessons can be learned about 
securing gay rights through constitutional litigation by 
analyzing the strategy and procedures used in the Buchanan 
case and in the Doe cas~ I would like to offer some sugges­
tions regarding the handling of future cases based upon my 
analysis of these two cases. But before I do that, I would like 
to give you some additional information about the track 
record of the United States Supreme Court in cases involv­
ing sexual civil liberties issues, such as private sexual 
behavior, employment rights of persons with unconventional 
sexual lifestyles, and the rights of gay activists. 

I have reviewed nineteen cases involving such issues 
which have eventually found their way to the United States 
Supreme Court during the past 12 years. In only three cases 
did the court grant plenary consideratin and write an opin­
ion. 11 In the remaining cases, the Court either denied cer­
tiorari, or summarily disposed of an appeal. Reviewing the 
votes of the justices may give us a hint as to the current posi­
tion of members of the Court, and the prospects of a favor­
able ruling in the near future. Although this may be an over­
simplification, I have attempted to categorize any particular 
vote as being either positive or negative with respect to sex­
ual civil liberties. 

Here is what I have found. Justices Brennan and Marshall 
each have cast seven poSitive votes. Justices Stevens and 
Stewart have each cast two positive votes. Justice Powell 
has cast a positive vote only once, and that was at the 
request of the Solicitor General. Justices Rehnquist, White, 
and Burger have never cast a positive vote; in fact, they 
have joined in at least two rather vigorous dissents, and 
have even opposed a request by the Solicitor General to 
summarily reverse an anti-gay lower coLirt ruling. Justice 
Blackmun voted favorably only once, and that too was at the 
request of the Solicitor General. He also voted negatively 
once, along with Rehnquist and Burger, in what may have 
been an attempt by the conservative members of the Court 
to put a halt to the growing body of federal case law which 
has been fayorable to gay student organizations. 

From this tally, I feel that, at this time, we can count on 
two solid votes on the Court-Justices Brennan and Mar­
shall. Justice Stevens might rule favorably given the right 
factual situation. Justices Stewart and Blackmum seem to 
be borderline. At this time, I do not think we can put much 
hope in Justice Powell, and I think that Justices Burger, 

White, and Rehnqulst are against gay rights or sexual Civil 
liberties. \ 

From this Inform~tlon about the Supreme Court and from 
an analysis of the Buchanan and Doe cases, along with my 
experiences over the past several years In handling sexual 
civil liberties litigation (In large measure at the appellate r_ 
level) and publishing the SexuaLaw Reporter, I would like to \ 
offer some suggestions .. 

CERTIORARI V. APPEAL 
In sexually-oriented cases, there appears to be no good 

reason at this time to appeal to the Supreme Court from an 
adverse ruling of a lower court. If the Court wants to take a 
case, It may do so by granting a hearing on a peittion for a 
writ of certiorarI. We are not going to force the Supreme 
Court to give plenary consideration to a case simply 
because an appeal was filed Instead of a petition for certior­
ari.. Since a summary disposition of an appeal is a decision 
on the merits, but a denial of certiorari is not it seems that 
litigants should use the Court's certiorari jurisdiction when­
ever possible. This will avoid foreclosing lower courts from 
developing constitutional issues becau~e of a plethora of 
summary dispositions of appeals to the United States 
Supreme Court. We already have enough summary disposi­
tions by that Court on sexual civil liberties Issues without 
adding to this problem any further. 

ANONYMOUS PLAINTIFFS 
Although there may be instances where the use of anony­

mous plaintiffs would be appropriate. litigants should be 
cautious about using this approach. Many judges db .. not 
seem to be very sympathetic to a case when it seems to be 
an attempt to secure an advisory opinion from a court. An 
anonymous plaintiff seeking declaratory relief against poten-
tial future prosecution may not receive the same treatment (~.' 
by a judge as a person who has actually been prosecuted, or -
has actually suffered some demonstrable damage. Judges 
avoid serious consideration of hypothetical cases or contro­
versies. However. the use of an anonymous plaintiff may be 
appropriate where a person has suffered actual harm. but 
further harm would result from being named as a plal.ntiff as 
a matter of public record. For example. a teacher in .Okla-
homa who wants to challenge a statute restricting the rights 
of gay teachers may win a lawsuit at the expense of irrepar-
able social and economic harm if he were to be named as a 
plaintiff. A court could well understand the need to use a 
fictitious name under such circumstances. 

USING HETEROSEXUAL CASES 
One goal of gay activists is to have the courts recognize 

that private homosexual acts between consenting adults are 
constitutionally protected. Reaching that goal without major 
setbacks and without undue delay is certainly desirable. 
However. we must also consider the present state of the law 
with respect to heterosexual conduct when we develop our 
strategy in securing gay rights. The United States Supreme 
Court has not yet declared that private heterosexual conduct 
is constitutionally protected. Is it likely that the Supreme 
Court would rule favorably in a gay case before it acknow­
ledged such a 9Onstitutlonal right for heterosexual conduct? 
This question Is even more sobering when we consider the 
current makeup of the Supreme Court. 

No state supreme court has yet declared that private 
homosexual conduct is constitutionally protected. However. C 
the highest courts of two states have recognized sexual 
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privacy rights in the context of heterosexual cases. Il The 
pronouncement of the New Jersey Supreme Court became 
the basis some two years later, for the recognition of the 
sexual p;ivacy rights of homosexuals by an intermediate 
New Jersey appellate court. In short, it Is often easier for 
judges to create precedent in a heterosexual case, and then 
for gay rights to be recognized shortly thereafter. 

Often a lawyer may not choose a heterosexual case to 
pave th~ way because a homosexua! case pre~ents. itself 
first and the client needs representation. The chent Simply 
can~ot wait for the rights of heterosexuals to be decided 
first. In such a situation, I would suggest using heterosexual 
intervenors or amici such as was done in the Buchanan 
case. This affords a judge an opportunity to decide the rights 
of both heterosexual and homosexual persons at the same 
time. 

CREATING A RECORD FOR APPEAL 
When it comes to litigation involving gay rights, we must 

recognize that judges are human beings and have their own 
prejudices and attitudes concerning homosexuality. They 
may adhere to many of the myths concerning homosexuals: 
e.g., gays are child molestors, gays are oversexed, gays are 
mentally ill, homosexuality is unnatural, etc. 

Expert witnesses should be used, whenever possible, to 
educate trial judges. Simply presenting legal arguments, no 
matter how eloquent, will usually not be enough. The time to 
create a record for a possible appeal is at the trial court 
level. Appellate courts do not hear testimony from expert wit­
nesses for the first time on appeal. Furthermore. appellate 
courts are usually bound by the factual record created in the 
trial court. Having expert witnesses testify in the trial court 
enables one to argue from that testimony in an appellate 
brief. A transcript of such expert testimony may then be 
considered by the reviewing court as a part of the record on 
appeal. 

Further duplication of the Doe v. Commonwealth's Attor­
ney approach should be avoided. The testimony of one gay 
activist, no matter how well intended. is just not the same as 
testimony from a battery of experts from a variety of dis­
ciplines. 

We should remember that the record created in a trial 
court may very well be the record that is presented to the 
United States Supreme Court when it is requested to give 
plenary consideration to a gay case. Do we want that record 
to be devoid of expert testimony? 

STATE COURTS AND STATE GROUNDS 
With decisions of the United States Supreme Court in 

cases such as Younger v. Harris, limiting intervention by 
federal courts in pending state prosecutions, and Stone v. 
Powell, U restricting collateral attacks on convictions in state 
courts, litigants are being forced to pay more attention to the 
state courts as a forum for raising federal constitutional 
issues. Also, with the current make up on the Supreme 
Court, it is likely that substantive federal constitutional pro­
tections will be very slow to expand beyond their current 
scope. As a result of these procedural and SUbstantive con­
siderations, litigants should consider using state 90nstitu­
tional provisions for attacking unfair statutes which regulate 
sexuallJehavior or speech. The United States Supreme 
Court has acknowledged that states are free to confer more 
freedoms on their citizens under their state constitutions 
than are currently afforded under the federal constitution. A 

decision concerning sexual privacy rights which is decided 
by a state court under both state and federal constitutions, 
as was done by the New Jersey Supreme Court in State v. 
Saunders,·4 insulates that decision from reversal by the 
United States Supreme Court. The doctrine of "adequate 
and independent state grounds" was expounded by Mr. Jus­
tice Brennan in Henry v. Mississippi" when he stated, "It is, 
of course, a familiar principle that this Court will decline to 
review state court judgments which rest on independent and 
adequate state grounds even where these judgments also 
decide federal questions." 

It is suggested that attorneys analyze the state constitu­
tions very closely to see what additional protections may be 
available under them. Furthermore, avoid raising only 
federal constitutional provisions if there may be a corres­
ponding state protection which applies. This will give a state 
court the option of deciding the case strictly on the state 
constitutional provision or on both state and federal grounds. 

PRIORITIES AND TEST CASES 
Appealing to the United States Supreme Court from a 

judgment of a state supreme court which refused to recog­
nize a constitutional right for same-sex marriages seems to 
be putting the cart before the horse.' 6 When it comes to 
cases involving marriage or child custody, the Supreme 
Court is very unlikely to recognize the rights of gay persons, 
at least at this time in history. When it comes to this area of 
the law. the Supreme Court will probably follow the popular 
trend rather than take a leadership role. An officer of the 
Supreme Court told my law associate recently that the Court 
was more interested in what state legislatures were doing in 
this area than what state courts were dOing. 

After the Supreme Court has recognized sexual privacy 
rights or First Amendment rights of gays, it is more probable 
that other rights will be recognized. We should provide the 
Court with opportunities to grant plenary consideration in 
cases involving private sexual behavior or freedom of 
speech and association before seeking plenary review of 
more sensitive areas. 

I feel that. at this time, we can count on two 
solid vo{('s on the Court-Justices Brennan 
and Marshall. Justice Stevens might rule 
favorably given the right factual situation. 

I suggest that one of our best chances for a favorable 
decision by the Supreme Court would be in a gay student 
organization case. The federal courts have developed a 
significant body of progressive decisions in cases involving 
the right of gay student groups on state university campuses 
to organize and receive university recognition.· 7 If the 
Supreme Court were to take such a case for full review, our 
chances of obtaining a favorable ruling from that Court 
would be significantly greater than if the Court reviewed a 
gay case involving military or tax law. Even the conservative 
members of the Court are likely to vote for a full review of 
such a student case. • a 

CONCLUSION 
What I have attempted to do today is to demonstrate that 

securing gay rights through constitutional litigation involves 
much more than merely having a grasp on substantive 
constitutional principles. The procedures and strategy used 
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SECURING GAY RIGHTS 
continued from page 47 
in each case are equally important as the legal principles 
raised in briefs. Gay people have received little recognition 
of their constitutional rights. If we are going to secure that 
recognition in the near future, we must be more selective in 
our test cases, prepare our cases more thoroughly, use 
expert witnesses more often, and place more emphasis on 
state courts and constitutions. 

Eventually, we will succeed in having the United States 
Supreme ~~rt take a gay case, allow oral argument, and 
write an opinion. Whether that opinion is favorable or not to 
gay rights may depend, in large part, 'upon what cases we 
present to that Court and how thoroughly those cases have 
been prepared. 
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"MANIFEST" GAY PROTECTED ACTIVITY 
continued from page 41 

1102 to protect the employees' rights. Labor Code sec­
tion 1101 provides that "No employer shall make, 
adopt, or enforce any rule, regulation, or policy: (a) For­
bidding or preventing employees from engaging or par­
ticipating in politics .... (b) Controlling or directing, or 
tending to control or direct the pOlitical activities of [sic] 
affiliations of employees." Similarly, section 1102 
states that "No employer shall coerce or influence or 
attempt to coerce or influence his employees through 
or by means of threat of discharge or loss of employ­
ment to adopt or follow or refrain from adopting or fol­
lowing any particular course or line of political action 
or political activity." (Footnote) These sections serve to 
protect "the fundamental right of employees in 
general to engage in political activity without interfer­
ence by employers. " (Citations) 

These statutes cannot be narrowly confined to parti­
san activity. As explained in Mallard v. Boring (1960) 
182 Cal.App.2d 390, 395: "The term 'political activity' 
connotes the espousal of a candidate or a cause, and 
some degree of action to promote the acceptance 

thereof by other persons.;' (Emphasis added by Court) 
The Supreme Court has recognized the political char­
a~ter. of activities. such as participation in litigation 
(Citation), the wearing of symbolic armbands (Citation) 
and the association with others for the advancement 
of beliefs and ideas. (Citation) (Footnote) 

Measured by these standards, the struggle of the 
hom~sexual community for equal rights, particularly in 
~he flel~ C?f employment, mu~t be recognized as a polit­
Ical activity. Indeed the subject of the rights of homo­
~exual.s inci!es heated political debate today, and the 
gay liberation movement" encourages its homosex­

ual m~mbers to attempt to convince other members of 
society that homosexuals should be accorded the 
same fundamental rights as heterosexuals. The aims 
of the struggle for homosexual rights, and the tactics 
employed, bear a close analogy to the continuing 
struggle for civil rights waged by blacks, women and 
other minorities. (Citations) , 

A principal barrier to homosexual equality is the 
common feeling that homosexuality is an affliction 
which the homosexual worker must conceal from his 
~mployer and his fellow workers. Consequently one 
Important aspect of the struggle for equal rights is to 
induce homosexual individuals to "come out of the 
closet," acknowledge their sexual preferences, and to 
associate with others in working for equal rights. 

In light of this factor in the movement for homosex­
ual rights, the allegations of plaintiffs' complaint 
assume a special significance. Plaintiffs allege that 
PT&T discriminates against "manifest" homosexuals 
and against persons who make "an issue of their 
homosexuality." The complaint asserts also that PT& T 
will not hire anyone referred to them by plaintiff Society 
for Individual Rights, an organization active in pro­
moting the rights of homosexuals to equal employment 
opportunities. These allegations can reasonably be 
construed as charging that PT& T discriminates in par­
ticular against persons who identify themselves as 
homosexual, who defend homosexuality, or who are 
identified with activist homosexual organizations. So 
construed, the allegations charge that PT&T has 
adopted a "policy ... tending to control or direct the 
political activities or affiliations of employees" in viola­
tion of section 1101, and has "attempt[ed] to coerce or 
influence ... employees ... to ... refrain from 
adopting [a] particular course or line of political ... ac­
tivity" in violation of section 11 02. 
While the decision was 4 to 3 (written by Associate Jus­

tice Tobriner and concurred in by Chief Justice Bird and 
Associate Justices Mosk and Newman), there was unani­
mous concurrence, even among the three dissenters (Asso­
ciate Justices Richardson, Clark, and Manuel), in the con­
cern "toward homosexuals who have suffered the detri­
ment, trauma, or indignity of employment discrimination. 
They are entitled to all of the rights, protections, and priv­
ileges of other citizens, no less and no more." 

CALIFORNIA REVIEW 
continued from page 41 

vested in me by the Constitution and the statutes of the State 
of California, do hereby issue this order to become effective 
immediately: 

"The agencies, departments, boards and commissions 
within the Executive Branch of state government under the 
jurisdiction of the Governor shall not discriminate in state 
employment against any individual based solely upon the in-
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dividual's sexual preference. Any alleged acts of discrimin­
ation in violation of this directive shall be reported to the 
State Personnel Board for resolution." 

It is worthy of note that, under the limitations of this order, 
employees in the private sector and employees of state 
agencies not under the ju risdiction of the' Governor would 
have to look elsewhere for protection. 

On May 30, 1979, the City of Los Angeles adopted an 
ordinance prohibiting discrimination for reasons of sexual 
orientation in the areas of public and private employment, 
housing, public accommodations, city services, and educa­
tional practices. Similar ordinances were adopted last year 
in Berkeley and San Francisco. These ordinances afford 
remedies, but are limited to the particular cities mentioned. 

The following day, May 31, 1979, the California Supreme 
Court issued a landmark ruling regarding sexual orientation 
discrimination in employment in the case of Gay Law 
Students Association, et al. v. Pacific Telephone and Tele­
graph Company, et al., Supreme Court Case No. S.F. 23625. 
The lawsuit began in June 1975, when four individuals and 
two organizations which promote equal rights for homo­
sexual persons filed a class action lawsuit against the tel~ 
phone company and against the Fair Employment Practices 
Commission. The complaint alleged that the telephone com­
pany. discriminated against homosexuals in the hiring, firing, 
and promotion of employees. It also alleged that the Fair 
Employment Practices Commission had improperly refused 
to take action to remedy sexual orientation discrimination. 

The Supreme Court held that the Superior Court had been 
correct in dismissing the case against the Fair Employment 
Practices Commission (F.E.P.C.). Justice Matthew Tobriner, 
writing for the majority, noted that the Lesiglature had not yet 
added "sexual orientation" to the jurisdiction of the F.E.P.C.; 
therefore, the Court upheld the Commission's claim that it 
lacked jurisdiction over cases involving sexual orientation 
discrimination. As a result of this ruling, until A.B. 1 or similar 
legislation is enacted, the F.E.P.C. may continue to refuse to 
investigate or remedy grievances alleging such discrim­
ination by private employers. 

The Supreme Court also held, in its 4 to 3 ruling, that the 
Superior Court had been wrong in dismissing the case 
against the telephone company. The Court emphasized that 
the state ~nd federal Equal Protection clauses prohibit the 
state or any governmental entity from arbitrarily discrimin­
ating against any class of individuals in employment cases. 
In the first such definitive pronouncement by a supreme 
court in the country regarding the status of government em­
ployees with homosexual orientations, the Court stated, 
"(T)he state may not exclude homosexuals as a class from 
employment opportunities without a showing that an indi­
vidual's homosexuality renders him unfit for the job from 
which he has been excluded." 
. The Court then extended the protection to employees of a 

public utility such as the telephone company, which is sub­
ject to the Equal Protection clause because of special sup­
port and privileges granted to it by the government. 

Finally, in the most groundbreaking portion of its holding, 
the Court extended protection to employees of private em­
ployers under Sections 1101 and 1102 of the California 
Labor Code. These sections prohibit any employer from 
adopting or enforcing any rule or policy which prevents em­
ployees from engaging in politics or which tends to control 

or direct the political activities or affiliations of employees. 
The Court held that "political activity" includes the "struggle 
of the homosexual community for equal rights, particularly in 
the field of employment .. . A principal barrier to homo­
sexual equality is the common feeling that homosexuality is 
an affliction which the homosexual worker must conceal 
from his employer and fellow workers. Consequently, one 
important aspect of the struggle for equal rights is to induce 
homosexual individuals to 'come out of the closet,' acknowl­
edge their sexual preference, and to associate with others in 
working for equal rights." The Court then stated that the all~ 
gations that the telephone company discriminated against 
persons who identify themselves as homosexual, who 
defend homosexuality,' or who are identified wim activist 
homosexual organizations, if proved at trial, would be suffi­
cient to show a violation of these Labor Code sections. The 
remedies for such Labor Code violations would be a private 
lawsuit, investigation by the Labor Commissioner, or 
criminal prosecution by the District or City Attorney. 

-Thomas F. Coleman 

Sexual orientation discrimination is thus banned in California 
as follows: 

PUBLIC DISCRIMINA TlON 

1. Governor Brown's Execu­
tive Order applies to 
government agencies 
under jurisdiction of the 
governor. 

2. Supreme Court's holding 
in the Pacific Telephone 
case applies to all 
government agencies 
and public utilities. 

PRIVATE DISCRIMINA TlON 

~. Municipal ordinances in 
Los Angeles, Berkeley, 
and San Francisco apply 
to private employers in 
those cities. 

4. Pacific Telephone case 
interpretation of Labor 
Code Sections 1101 and 
1102 applies throughout 
California and protects 
open or activist gays as 
well as supporters. 

REMEDIES 

1. State Personnel Board enforces Governor's Executive 
Order. 

2. Public Utilities Commission investigates and remedies 
situations involving public utility. 

3. State Labor Commissioner may investigate violations of 
Labor Code. 

4. Criminal prosecutions by District Attorney or City Attorney 
are authorized for violations of the Labor Code. . 

5. Private lawsuits are mandated under the municipal ordin­
ances. 

6. Private lawsuits may al/ege Labor Code violations. 
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PRYOR V. MUNICIPAL COURT 
continued from page 43 

We do not regard Giannini as controlling in the present 
case. In the first place, we expressly limited our interpre­
tation of "lewd or dissolute" as "obscene" only to the 
"present purpose of determining the alleged obscenity 
of a dance performed before an audience for entertain­
ment," (p. 571, fn. 4) an activity which, we reasoned. in­
volved "communication of ideas, impressions and 
feelings'l,(p. 570) and could not be banned unless it were 
obscene. Defendant Pryor, by way of contrast. is not 
charged with a lewd. dissolute or obscene communi­
cation, but with soliciting a lewd or dissolute act; the 
Giannini definition of the statutory terms thus does not 
apply to the present case. Moreover. the reasoning 
which led this court to apply an obscenity test to reverse 
the conviction in In re Giannini was itself repudiated by a 
majority of this court in Crownover v. Musick (1973) 9 
Cal.3d 405. 

We therefore turn afresh to the issue whether the 
language of section 647, subdivision (a), is sufficiently 
specific to meet constitutional standards. I~ analyzing 
this issue, we look first to the language of the statute, 
then to its legislative history, and finally to California 
decisions construing the statutory language. (See In re 
Davis (1966) 242 Cal.App.2d 645.) 

The statutory terms "lewd" and dissolute" are not 
technical legal terms, but words of common speech. (Cf. 
In re Newbern (1960) 53 Cal.2d 786, 795.) In ordinary 
usage, they do not imply a definite and specific referent, 
but apply broadly to 'conduct which the speaker con­
siders beyond the bounds of propriety. Thus, speaking of 
the term "lewd," the court in Morgan v. City of Detroit 
(E.D. Mich. 1975) 389 F.Supp. 922, 930. observed that all 
definitions of that term in ordinary usage are "subjec­
tive," dependent upon the speaker's "social, moral, and 
cultural bias." The term "dissolute" is. if anything, even 
less specific; while "lewd" implies a sexual act. "disso­
lute" can refer to nonsexual acts which exceed subjec­
tive limits of propriety. (Edelman v. California (1953) 344 
U.S. 357, 365 (Black. J. dis.); see People v. Jaurequi 
(1956) 142 Cal.App.2d 555, 560-561 (narcotics addict a 
"dissolute person").) 

The facial language of section 647, subdi­
vision (a) is not sufficiently certain to bring 
the statute into compliance with due process 
standards. 

Finding. therefore. that the facial language of section 
647, subdivision (a) is not sufficiently certain to bring the 
statute into compliance with due process standards. we 
turn to examine legislative history as a guide to its 
construction. The Legislature enacted present section 
647, subdivision (a) in 1961 to replace former section 
647, subdivision 5. which provided that "Every lewd or 
dissolute person ... is a vagrant, and is punishable [as a 
misdemeanant]." That earlier enactment formed part of 
California's vagrancy law, a venerable but archaic form 
of status crime which dates from the economic crisis 

occasioned by the Black Death in early 14th century 
England. (See 3 Stephen, History of the Criminal Law of 
England (1883) pp. 266-275.) As Justice Frankfurter 
noted, vagrancy statutes were purposefully cast in 
vague language; "[d]efiniteness is designedly avoided 
so as to allow the net to be cast at large, to enable men (l 
to be caught who are vaguely undesirable in the eyes of 
the police and prosecution .... " (Winters v. New York 
(1948) 333 U.S. 507. 540.)2 

Our 1960 decision in In re Newbern. supra, 53 Cal.2d 
786, holding the "common drunk" provision (Pen. Code, 
§ 647, subd. 11) of the California Vagrancy Law void for 
vagueness. and an analysis of vag rancy statutes by Pro­
fessor Arthur Sherry (Sherry, Vagrants, Rogues, and 
Vagabonds-Old Concepts in Need of Revision (1960) 
48 Cal.L. Rev. 557) prompted the 1961 revision of sec­
tion 647. That revision changed the criminal proscription 
from status ("lewd or dissolute person") to behavior 
("lewd or dissolute conduct"). It also added, for the first 
time, a specific proscription against solicitation; deci­
sions under the former law treated solicitation simply as 
evidence that the solicitor was leading a lewd or disso­
lute life. (See People V. Woodworth (1956) 147 
Cal.App.2d Supp. 831;3 cf. People v. Bayside Land Co. (1920) 
48 Cal.App 257 (red light abatement act case).) 

The legislative history. however. suggests no intent to 
change the definition of "lewd or dissolute" established 
by the decisions under the former vagrancy statute. (See 
22 Assem. Interim Com. Rep. No.1. Crim. Procedure. 2 
Appen. Assem.J (1961) Reg. Sess.); Sherry. op. cit. 
supra. 48 Cal. L. Rev. 557. 569.) According to People v. 
Dudley. supra, 250 Cal.App.2d Supp. 955. 958, new 
Penal Code section 647. subdivision (a). "was designed 
to cover acts of the kind usually committed by persons C 
falling within the old 'vag-lewd' concept as theretofore -
set forth in 647. subdivision 5." 

The legislative history thus reveal,S section 647, subdi­
vision (a). to be the lineal descendant of the archaic 
vagrancy statutes which were designedly drafted to 
grant police and prosecutors a vague and standardless 
discretion. Under these circumstances. we cannot look 
to legislative history to supply section 647. subdivision 
(a), with a clear and definite content; such construction 
must come, if at all, from judicial interpretation of the 
statute. 

Turning to the cases which have construed section 
647, subdivision (a) and its predecessor is like opening a 
thesaurus. The cases do not define "lewd or dissolute" 
by pointing to specific acts, but by pejorative adjectives. 
"[T]he words 'lewd' and 'dissolute' are synonymous. and 
mean lustful, lascivious. unchaste, wanton, or loose in 
morals and conduct." (CALJIC (misdemeanor) No. 
16.402, quoted in People v. Williams (1976) 59 
Cal.App.3d 225, 229; see People v. Babb (1951) 103 
Cal.App.2d 326, 330.)4 "Dissolute" behavior is that 
which is "loosed from restraint. unashamed. lawless. 
loose in morals and conduct. recklessly abandoned to 
sensual pleasures. prOfligate. wanton, lewd, 
,debauched." (People v. Jaurequi. supra, 142 Cal.App.2d 
555. 561; People v. Scott (1931) 113 Cal.App. Supp. 778. 
783.) A dissolute person is one who is "indifferent to (~ 
moral restraint" and "given over to dissipation .... " .' 
(People v. Jaurequi, supra, 142 Cal.App.2d .555. 560.) 
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The terms "lewd" and "dissolut~" o.rdinarily include 
conduct found "disgusting, repulsive, filthy, foul, abom­
inable [or] loathsome" under contemporary community 
standards. (Silva v. Municipal Court (1974) 40 Cal.App.3d 
733,741.)5 

This impressive list of adjectives and phrases confers 
no clarity upon the terms "lewd" and "dissolute" in sec­
tion 647, subdivision (a). Indeed, "the very phrases and 
synonyms through which meaning is purportedly 
ascribed serve to obscure rather than to clarify those 
terms." (State v. Kueny (Iowa 1974) 215 N.W. 2d 215, 
217 (holding the phrase "open and gross lewdness" 
unconstitutionally vague).) To instruct the jury that a 
"lewd or dissolute" act is one which is morally 
"Ioose," or "lawless," or "foul" piles additional uncer­
tainty upon the already vague words of the statute. In 
short, vague statutory language is not rendered more 
precise by defining it in terms of synonyms of equal or 
greater uncertainty. 

This impressive list of adjectives and phrases 
confers no clarity upon the terms "lewd" and 
"dissolute" in section 647, subdivision (a). 
Indeed, "the very phrases and synonums 
through which meaning is purportedly as­
cribed serve to obscure rather than clarify 
those terms." 

Only one California decision, Silva v. Municipal Court, 
supra, 40 Cal.App.3d 733, has attempted to refine the 
uncertainty of the statutory language. Relying on In Re 
Giannini, supra, 69 Cal.2d 563, in which we equated 
"lewd" and "dissolute" with "obscene," Silva at­
tempted to adapt an obscenity test to section 647, subdi­
vision (a). Section 647, subdivision (a), Silva concluded, 
prohibits "that sort of sexual conduct which is 'grossly 
repugnant' and 'patently offensive' to 'generally ac­
cepted notions of what is appropriate' and decent ac­
cording to statewide contemporary community stan­
dards." (40 Cal.App.3d 733,741.) 

The test proposed by Silva, however, rests on a 
misunderstanding of our language in In re Giannini, and 
adds little certainty to the meaning of section 647, sub­
division (a). As we explained earlier, Giannini defined 
"lewd or dissolute" as obscene only in a context in 
which a presumptively protected communication was it­
self charged with being a "lewd or dissolute" act (see, 
ante, at p. __ ;* we did not provide a definition applic­
able to all solicitations or conduct, which might fall 
within the ambit of section 647, subdivision (a). The 
obscenity test as developed in Supreme Court decisions 
was not framed to measure non-communicative con­
duct; with no audience to be aroused pruriently or re­
deemed socially, all that is left of the test is its appeal to 
contemporary community standards. That appeal is the 
vaguest part of the test (see Bloom v. Municipal Court 
(1976) 16 Cal.3d 71, 89-90 (Tobringer, J., dis.», and, 
standing alone, does not provide a sufficient standard to 
judge the criminality of conduct. Indeed In Miller v. Calif-

* /Typed opinion, ante page 7. 

ornia (1972) 413 U.S. 15, which established the current 
test of obscenity, the court insisted that a viable obscen­
ity statute must spell out in specific terms the sexual 
conduct whose depiction it proscribes. (413 U.S. at p. 
24.) The test set out in Silva does not comply with this 
standard. 

Moreover, subsequent California decisions have not 
consistently followed the lead of Silva. Although People 
v. Rodrigues, supra, 63 Cal.App.3d 1,4, applied the Silva 
test generally to lewd and dissolute conduct, in People v. 
Williams (1976) 59 Cal.App.3d 225, the Court of Appeal 
held that Silva's test applies only when the conduct in 
question involved· a theatrical performance. People 
v.Deyhle, supra, 76 Cal.App.3d Supp. 1 agreed with 
Williams. 

Thus the California cases to date have produced 
neither a clear nor a consistent definition of the term 
"Lewd or dissolute conduct" in section 647, subdivision 
(a). The decisions have also failed to adopt possible 
interpretations of the· statute which would narrow its 
scope and in that manner increase its specificity. Refus­
ing to confine the phrase "lewd or dissolute conduct" to 
sexual conduct, the courts have applied the term 
"dissolute" to sustain the conviction under former sec­
tion 647, subdivision 5, of a defendant who was addicted 
to narcotics (People v. Jaurequi, supra, 142 Cal.App.2d 
555, 560), of a defendant who gave inflammatory 
speeches (see Edelman v. California, supra, 344 U.S. 
357: id., at p. 365 (Black, J., dis.), and to sustain juvenile 
court jurisdiction over a minor who sold marijuana (In re 
Daniel R. (1969) 274 Cal.App.2d 749) on the ground that 
he was "in danger of leading a dissolute life." Courts 
also have rejected invitations to limit the statute to public 
conduct (People v. Mesa, supra, 265 Cal.App.2d 746, 
750-751: People v. Dudley, supra, 250 Cal.App.2d Supp. 
955, 957-958) or to conduct otherwise illegal (Silva v. 
Municipal Court, supra, 40 Cal.App.3d 733; In re Steinke 
(1969) 2 Cal.App.3d 569, 573). Thus the statute as con­
strued by prior California decisions appears to reach any 
public conduct, or public solicitation to public or private 
conduct, if that conduct might be described as "lustful," 
"loose in morals," "disgusting," or by other epithetical 
adjectives. 6 

In short,- vague statutory language is not 
rendered more precise by defining it in terms 
of synonyms of equal or greater uncertainty. 

We conclude that California decisions do not provide 
a specific content for the uncertain language of section 
647, subdivision (a). Such vague statutory language, 
resulting in adequate notice of the reach and limits of the 
statutory proscription, poses a specially serious problem 
when the statute concerns speech, for uncertainty 
concerning its scope may then chill the exercise ot pro­
tected First Amendment rights. (See Lewis v. City of New 
Orleans (1974) 415 U.S. 130, 133-134: Gooding V. Wilson 
(1972) 405 U.S. 518, 521.) Section 647, subdivision (a), 
we observe, does not proscribe lewd, dissolute, or ob­
scene solicitations; it bans any public solicitation, how­
ever discreet or diffident, of lewd or dissolute conduct. 
Cases have extended that ban to solicitations seeking 

continued on page 52 
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private, lawful, and consensual conduct. (People v. 
Mesa, supra, 265 CaLApp.2d 746; People v. Dudley, 
supra, 250 CaLApp.2d Supp. 955.) 

One could not determine what actions are 
rendered criminal by reading the statute or 
even the decisions which interpret it. 

But what private, consensual, lawful sexual acts are 
nonetheless lewd or dissolute, such that public soli­
citation of them is criminal? The answer of the prior 
cases-such acts as are lustful, lascivious, unchaste, 
wanton, or loose in morals and conduct-is no answer at 
all. Some jurors would find that acts of extramarital inter­
course fall within that definition; some would draw the 
line between intercourse and other sexual acts; others 
would distinguish between homosexual and hetero­
sexual acts. Thus one could not determine what actions 
are rendered criminal by reading the statute or even the 
decisions which interpret it. He must gauge the temper 
of the community, and predict at his peril the moral and 
sexual attitudes of those who will be called to serve on 
the jury. 7 

As we noted in In re Newbern, supra, 53 Cal.2d 786, 
796, vague statutory language also creates the danger 
that police, prosecutors, judges and juries will lack suffi­
ciEmt standards to reach their decisions, thus opening 
the door to arbitrary or discriminatory enforcement of 
the law. The danger of discriminatory enforcement 
assumes particular importance in the context of the 
present case. Three studies of law enforcement in Los 
Angeles County indicate that the overwhelming majority 
of arrests for violation of Penal Code section 647, subdi­
vision (a), involved male homosexuals. 8 People v. Rod­
riguez, supra, 63 Cal.App.3d Supp. 1, presents another 
striking illustration of discriminatory enforcement of sec­
tion 647, subdivision (a). Such uneven app'lication of the 
law is the natural consequence of a statute which as 
judicially construed measured the criminality of conduct 
by community or even individual notions of what is dis­
tasteful behavior. 

Court decisions have struck down laws as unconsti­
tutionally vague which contained language similar to 
section 647, subdivision (a). In Perrine v. Municipal Court 
(1971) 5 Cal.3d 656, we considered an ordinance man­
dating denial of a bookseller's license to one who had 
permitted "acts of sexual misconduct" in his business 
operations; we held the quoted phrase unconstitutionally 
vague. (Accord, Sanita v. Board of Police Comnr. (1972) 
27 Cal.App.3d 993, .. 997-998.) In Gonzalez v. Mailliard 
(N:D. Cal. 1971) (No. 50424SAW) a three-judge federal 
court held that Welfare and Institutions Code section 
601, which then authorized a wardship over a juvenile in 
danger of leading "an idle, dissolute, lewd or immoral 
life," void for vagueness. 9 Finally, In re Davis, supra, 252 
Cal.App.2d 645, invalidated Penal Code section 650-1/2 
which declared it criminal to "wilfully and wrongfully" 
commit any act "which outrages public decency"; the 
Court of Appeal observed that the statute was drafted in 

deliberately vague terms so as to grant excessive discre­
tion to the prosecutor and the jury. '0 

Supported by the foregoing deCisions, we conclude 
that section 647, subdivision (a), as construed by prior 
California decisions, does not meet constitutional stan- C' \ 
dards of specificity. That conclusion, however, does not 
dispose of this case. The judiciary bears an obligation to 
"construe enactments to give specific content to terms 
that might otherwise be unconstitutionally vague." 
(Associated Home Builders etc., Inc. v. City of Livermore 
(1976) 18 Cal.3d 582, 598.) Thus we have declared that 
"A statute will not be held void for vagueness if any 
reasonable and practical construction can be given its 
language." (American Civil liberties Union v. Board of 
Education (1963) 59 Cal.2d 203, 218.) If by fair and 
reasonable interpretation we can construe section 647, 
subdivision (a), to sustain its validity, we must adopt such 
interpretation (see Braxton v. Municipal Court (1973) 10 
Cal.3d 138,145; San Francisco Unified School District v. 
Johnson (1971) 3 CaL3d 937, 948), even if that course 
requires us to depart from prior precedent which 
fastened an unconstitutionally broad interpretation on 
the statute. We believe that such a construction can be 
derived from analysis of the role of section 647, sub­
division (a), in the structure of the California penal law. 

Such uneven application of the law is the nat­
ural consequ,ence of a statute which as judi­
cially construed measured the criminality of 
conduct by rommunity or even individual no­
tions of what is distasteful behavior. 

We begin with the portion of the statute proscribing (' 
"solicitation" of lewd or dissolute conduct. The term 
"solicitation" itself is not unconstitutionally vague. 
(People v. Superior Court [Hartway] (1977) 19 Cal.3d 338, 
346.) Instead our difficulties stem from the decisions in 
People v. Mesa, supra, 265 Cal.App.2d 746 and People v. 
Dudley. supra, 250 Cal.App.2d Supp. 955, holding that 
public solicitation of private conduct falls within the sta­
tutory compass. Mesa and Dudley, however, were 
decided at a time when many forms of private con­
sensual sexual acts were illegal. With the enactment of 
the Brown Act (Stats. 1975. chs. 71 and 877). however. 
most such acts are no longer within the purview of the 
criminal law. Thus, as the Los Angeles City Attorney 
states in a brief filed in this case, we conclude 
that Mesa and Dudley are inconsistent with the protec:o 
tion of private conduct afforded by the Brown Act and 
are no longer viable; we believe section 647, subdivision 
(a), must be limited to the solicitation of criminal sexual 
conduct. (See Silva v. MuniCipal Court, supra, 40 
Cal.App.3d 733, 742 (Sims, J., conc.).) More specifically, 
we hold that this section prohibits only solicitations 
which propose the commission of conduct itself banned 
by section 647, subdivision (a), that is, lewd or dissolute 
conduct which occurs in a public place, a place open to 
the public, or a place exposed to public view. 

By so limiting the reach of the statute, we avoid two 
substantial constitutional problems. First, we need not 
attemt.pttt~he Iproba~fl¥ .impohs.sihblef task Off d~finingl with C. 
cons I u lona speci IClty w IC orms 0 private awful 
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conduct, protected by the Brown Act, are lewd or disso­
lute conduct, the solicitation of which is proscribed by 
this statute. Second, we avoid the First Amendment 
issues which, as we noted earlier, attend a statute which 
prohibits solicitation· of lawful acts. (See ante at p. 
__ .)* A statute which by judicial cons,truction prohibits 
only the solicitation of criminal ·acts does not abridge 
freedom of speech. (See Silva v. Municipal Court, supra, 
40 Cal.App.3d 733, 737-738; cf. Dennis v. United States 
(1951) 341 U.S. 494, 504-508; Goldin v. Public Utilities 
Comm., ante p. __ . * *)" 

Turning to the portion of the statute banning "lewd or 
dissolute conduct," we hold that the terms "lewd" and 
"dissolute" are synonymous (see People v. Williams, 
supra, 59 Cal.App.3d 225, 229; People v. Babb, supra, 
103 Cal.App.2d 326, 330) and refer to sexually motivated 
conduct (see In re Birch (1973) 10 Cal.3d 314, 318-319, 
fn. 4; Silva v. Municipal Court, supra, 40 Cal.App.3d 733, 
739; People v. Swearington (1977) 71 Cal.App.3d 935, 
944). We recognize that in People v. Jaurequi, supra. 142 
Cal.App.2d 555, the Court of Appeal held that a narcotics 
addict was a "dissolute person." and that the Assembly 
Committee Report recommending enactment of section 
647, subdivision (a), cited Jaurequi with approval. 
Against that indicia of legislative intent, however, we 
must weigh the legislative determination that all persons 
convicted of violating section 647. subdivision (a), must 
register as sex offenders. (Pen. Code, § 290.) It is incon­
ceivable that the Legislature intended that narcotics 
addicts, or other persons who, in Jaurequi's language, 
engage in "unashamed, lawless, [or] abandoned" 
behavior of a nonsexual character should so register. 
Whatever the situation in 1955· when Jaurequi was 
decided, it is apparent that section 647. subdivision (a), 
does not presently serve the function of controlling non­
sexual conduct. The next step in constructing a consti­
tutionally specific interpretation of section 647, sub­
division (a), thus is to narrow its reach to sexually moti­
vated conduct. 

Vague statutory language also crt!ates the 
danger that police, prosecutors, judges and 
juries will lack sufficient standards to reach 
their decisions, thus opening the door to arbi­
trary or discriminatory enforcement of the 
law. 

The final step is to define specifically the sexually 
motivated conduct proscribed by the section. (Cf. Miller 
v. California, supra. 413 U.S. 15,24-26.) We proceed by 
deriving the function of this section in the penal statutes 
pertaining to sexual conduct. Section 647, subdivision 
(a), unlike statutes which ban sexual assault or exploita­
tion of minors, is limited to conduct in public view. The 
statute thus serves the primary purpose of protecting on­
lookers who might be offended by the proscribed 
conduct. 

Two other statutes partially serve that same purpose. 
Penal Code section 314, subdivision (1), prohibits indecent 
exposure "in any public place, or in any place where there 
are present other persons to be offended or annoyed 
* / Typed opinion, ante pages 16-17 
**/ Circulating opinion at pages 17-22. 

thereby .... " Section 311.6 prohibits "obscene live conduct 
to or before an assembly or audience in any public place or 
in any place exposed to public view, or in any place open to 
the public or to a segment thereof .... " Neither statute, 
however, is directed at sexual conduct, as distinguished 
from indecent exposure, when such conduct is not intended 
to arouse the prurient interest of an audience. Section 647, 
subdivision (a), we believe, serves the function of filling this 
gap in the penal law . 
the penal law. 

The statute thus serves the primary purpose 
of protecting onlookers who might be of­
fended by the proscribed conduct. 

Clearly, the statute cannot be construed to ban all 
sexually motivated public conduct, for such a sweeping 
prohibition would encompass much innocent and non­
offensive behavior. A constitutionally specific definition 
must be limited to conduct of a type likely to offend. 
Although the varieties of sexual expression are almost 
infinite, virtually all such offensive conduct will involve 
the touching of the genitals, buttocks, or female breast, 
for "purposes of sexual arousal, gratification, or af­
front." The quoted phrase, taken from In re Smith, supra. 
7 Cal.3d 362.366, serves not only to define the reach of 
the law but also to add a requirement of specific intent, a 
feature which has often served to avert a determination 
that a statute' is unconstitutionally vague. (See, e.g.", In re 
Cregler. supra, 56 Cal.2d 308.) 

Clearly. tht, statute cannot be construed to 
ban all s~'xually motivated public conduct, 
for such a sweeping prohibition would en­
compass much innocent and nonoffensive be­
ha,·iur. 

Finally, in In ·re Steinke, supra. 2 Cal.App.3d 569, 576, 
the court stated that lithe gist of the offense proscribed 
in [Penal Code section 647] subdivision (a) ... is the 
presence or possibility of someone to be offended by the 
conduct." We agree; even if conduct occurs in a loca­
tion that is technically a public place, a place open to the 
public, or one exposed to public view, the state has little 
interest in prohibiting that conduct if there are no per­
sons present who may be offended.'2 The scope of sec­
tion 647, subdivision (a), should be limited accordingly. 

For the foregoing reasons, we arrive at the following 
construction of section 647, subdivision (a): The terms 
"lewd" and "dissolute" in this section are synonymous, 
and refer to conduct which involves the touching of the 
genitals, buttocks, or female breast for the purpose of 
sexual arousal, gratification, annoyance or offe.,se, if the 
actor knows or should know of the presence of persons 
who may be offended by his conduct. The statute pro­
hibits such conduct only if it occurs in any public place 
or in any place open to the public or exposed to public view; 
it further prohibits the solicitation of such conduct to be 
performed in any public place or in any place open to the 
public or exposed to public view.'3 

Under the construction we have established in this 
continued on page 54 
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opinion. section 647. subdivision (a). prohibits only the 
solicitation or commission of a sexual touching. done 
with specific intent when persons may be offended by 
the act. It does not impose vague and far-reaching stan­
dards under which the criminality of an act depends 
upon the moral views of the judge or jury. does not pro­
hibit solicitation of lawful acts. and does not invite dis­
criminatory enforcement. We are confident that the 
statute. as so construed. is not unconstitutionally vague. 

In adoition to the charge of vagueness. defendant 
attacks the constitutionality of section 647. subdivision 
(a). on other grounds: he contends that the statute 
abridges his freedom of speech and association. invades 
his right to privacy. and denies him the equal protection 
of the laws. Those contentions rest upon the vague and 
sweeping interpretation which past decisions have given 
this section. and upon the manner in which courts and 
law enforcement officials. acting pursuant to such 
decisions. have enforced the statute. Nothing in defen­
dant's argument suggests that the statute as construed 
in this present opinion invades constitutionally protected 
rights .• 4 

Even if conduct occurs in a location that is 
technically a public place, a place open to the 
public, or one exposed to public view, the 
state has little interest in prohibiting that 
conduct if there are no persons present who 
may be offended. 

In determining whether to give retroactive effect to 
our holding in this case, we look to three considerations: 
"(a) the purpose to be served by the new standards. (b) 
the extent of reliance by law enforcement authorities on 
the old standards and (c) the effect on the administration 
of justice of retroactive application of the new stan­
dards." (Stovall v. Denno (1967) 388 U.S. 293. 297; 
People v. Hitch (1974) 12 Cal. 3d 641.654.) We have also 
stated that "the factors of reliance and burden on the 
administrative [sic] of justice are of significant relevance 
only when the question of retroactivity is a close one after 
the purpose of the new rule is considered." (In re Johnson 
(1970) 3 Cal.3d 404, 410; People v. Kaanehe (1977) 19 
Cal.3d 1. 10.) 

The purpose underlying our adoption of a new con­
struction of Penal Code section 647. subdivision (a). is 
not to deter improper police action (compare In re Lopez 
(1965) 62 Cal.2d 368. 377-379). but to establish a 
specific. constitutionally definite test of what conduct 
does or does not violate that section. That purpose impli­
cates questions of guilt and innocence. for conduct 
which a trier of fact might have found criminal under the 
older vague definition may clearly fall beyond the scope 
of the statute as construed in the present case. "Given 
this critical purpose. neither judicial reliance on previous 
appellate endorsements of [the prior statutory construc­
tion] nor any effects on the administration of justice 
require us to deny the benefits of this rule to cases now 

pending on appeal." (People v. Gainer (1977) 19 Cal. 3d 
835. 853.) A defendant whose conviction is now final. 
however. will be entitled to relief by writ of habeas 
corpus only if there is no material dispute as to the facts 
relating to his conviction and if it appears that the statute (, 
as construed in this opinion did not prohibit his conduct. 
(People v. Mutch (1971) 4 Cal.3d 389. 396 and cases 
there cited.) 

Since section 647. subdivision (a). is constitutional as 
construed. defendant is not entitled to a writ of prohibi­
tion to bar his trial on the charge of violating that pro­
vision.'5 Accordingly. the alternative writ of prohibition is 
discharged and the petition for a preemptory writ is 
denied. Because defendant Pryor by this proceeding 
secured a favorable interpretation of section 647. sub­
division (a). he shall recover costs in the matter. 

WE CONCUR: 

BIRD,C.J. 
MOSK.J. 
NEWMAN,J. 

WE CONCUR IN THE JUDGMENT: 

RICHARDSON, J. 
MANUEL, J. 

TOBRINER. J. 

CONCURRING AND DISSENTING OPINION BY CLARK. J. 

I concur only in discharging the alternative writ of pro­
hibition and in denying the petition for peremptory writ. 
and specifically dissent from giving retroactive effect to 
the majority's holding. 

Retroactive application of the narrow construction of 
Penal Code section 647, subdivision (a), announced 
today provides a windfall to defendants validly convicted 
under the statute. The injustice of so applying today's 
decision may be illustrated by the following example. 
Prior to the enactment of the Brown Act (Stats. 1975. 
chs. 71 and 877), one man solicits another. publicly. to 
commit sodomy. the act to be performed privately. and is 
convicted of violating section 647, subdivision (a). At that 
time the Legislature unquestionably intended such solici­
tation to be punishable under the statute. Then. as now. 
legislative prohibition of such conduct was consti­
tutional. (See Doe v. Commonwealth's Attorney for City 
of Richmond (1976) 425 U.S. 901, affirming 403 F. Supp. 
1199.) Nevertheless, the criminal would be entitled to 
"relief" under today's holding. 

The majority create a remedy for which there is no 
wrong. 

CLARK. J. 

'/ People v. Williams (1967) 59 Cal.App.3d 225. 231; ( 
Silva v. Municipal Court (1974) 40 Cal.App.3d 733,736- '--
737; People v. Mesa (1968) 265 Cal.App.2d 746, 750-751; 
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People v. D~yhle (1 ~71) 76 Gal.App.3d Supp. 1; People v. 
Rodrigues (1976) 63 Cal.App.3d Supp. 1, 4; People v. 
Dudley (1967) 250 Cal.App.2d Supp. 955; cf. In re McCue 
(1908) 7 Cal.App. 765 (upholding former Pen. Code, § 

r 64!, subd. 5). 
\. 2/ Although courts initially upheld vagrancy statutes 

against constitutional challenge (see, e.g., In re McCue, 
supra, 7 Cal.App. 765), in 1972 the United States 
Supreme Court finally resolved that vagrancy statutes 
cast in the classic mode are unconstitutionally vague. 
(Papachristou v. City of Jacksonville (1972) 405 U.S. 
156.) 

3/ The Woodworth court asserts vaguely that "the 
approach and subsequent conduct [of defendant] was 
that of a homosexual." (147 Cal.App.2d Supp. at p. 831.) 
It does not state that his offense was solicitation. In Peo­
ple v. Dudley, supra, 250 Cal.App.2d Supp. 955, the court 
by reference to the record on appeal in Woodworth 
determined that the evidence in Woodworth related to a 
homosexual solicitation. (See 250 Cal.App.2d Supp. 955, 
958, fn. 4.) 

"/ See also In re Smith (1972) 7 Cal.3d 362, 365 (con­
struing the word "lewdly" in Pen. Code, § 314); People v. 
Loignon (1958) 160 Cal.App.2d 412, 419 (construing 
"lewd" in Pen. Code, § 288); People v. Deibert (1953) 
117 Cal.App.2d 410, 419 (construing "lewd" and "dis­
solute" in former Welf. & Inst. Code, § 702). 

51 The earliest decision, In re McCue, supra, 7 Cal.App. 
765, 766, defined "lewd or dissolute" behavior as the 
"unlawful indulgence of lust, whether in public or pri­
vate." Since the issue is generally whether defendant's 
behavior is "lawful," the McCue definition is circular. 

( Another earlier decision, People v. Bayside Land Co., 
supra, 48 Cal,App. 257, a red light abatement act case, 
defined "lewdness" as "immoral or degenerate conduct or 
conversation between persons of opposite sexes ... " (48 
CaI.App at p.260.) 

( 

61 Decisions of other jurisdictions construing similar 
statutes offer little help. Some simply add additional 
adjectives to our list. Others have held statutes with 
wording similar to section 647, subdivision (a), uncon­
stitutionally vague. (District. of Columbia v. Walters (D.C. 
Ct. App. 1974) 319 A.2d 332 ("to commit any . . . leWd, 
obscene, or indecent a~t:' u~constitutionally vague); 
Jellum v. Cupp (9th Cir. 1973) 475 F.2d 829 ("act of sex­
ual perversity" unconstitutionally vague); Morgan v. City 
of Detroit, supra, 389 F. Supp. 922 (' 'to do any ... lewd 
immoral act" unconstitutionally vague); Balthazar v. 
Superior Court of Com. of Mass. (D. Mass 1977) 428 
F.Supp. 425, affd. (1978) 23 Crim. L. Rptr. 2113 ("un­
natural and lascivious" acts unconstitutionally vague); 
State V. Kueny, supra, 215 N.W.2d 215 ("open and gross 
lewdness" unconstitutionally vague). Finally, a few 
courts have adopted narrow definitions which supply 
specificity to their statute (see Riley v. United States 
(D.C. Ct. App. 1972) 298 A.2d 228 ("lewd purpose" de­
fined as sodomy); State v. Dorsey (N.J. 1974) 316 A.2d 
689 ("act of lewdness" means indecent exposure or child 
molestation), but any similarly limited construction of 
section 647, subdivision (a), would violate legislative in­
tent and render that statute superfluous. 

7/Recognizing the First Amendment problems with the 

solicitation provision in section 647, subdivision (a), 
courts have upheld that provision on the ground that 
such solicitations are necessarily obscene (Silva v. 
Municipal Court, supra, 40 Cal.App.3d 733, 737) or that 
they constitute "fighting words," words which may 
incite an immediate breach of· the peace (People v. 
Mesa, supra, 265 Cal.App.2d 746, 751; People v. Dudley, 
supra, 250 Cal.App2d Supp. 955,959). Neither theory is 
adequate. If is possible-in fact, commonplace--='to 
solicit sexual activity in language which itself is not 
obscene. (See Willemsen, Sex and the School Teacher 
(1974) 14 Santa Clara Law. 839,·859-860.) Similarly, in 
. the right context and to an apparently receptive listener, 
a solicitation is unlikely to provoke a breach of the 
peace. (See City of Columbus v. Scott (Ohio App. 1975) 
353 N.E.2d 858,861.) 

8/A perusal of those studies suggests both that the 
police selected techniques and locations of enforcement 
deliberately designed 'to detect a disproportionate num­
ber of male homosexual offenders, and that they 
arrested male homosexuals for conduct which, if com­
mitted by two women or by a heterosexual pair, did not 
result in arrest. (See Project, The Consenting Adult 
Homosexual and the Law: An Empirical Study of En­
forcement and Administration in Los Angeles County 
(1966) 13 UCLA L.Rev. 643; Copilow & Coleman, En­
forcement of Section 647(a) of the California Penal Code 
by the Los Angeles Police Department (1972); Toy, Up­
date: Enforcement of Section 647(a) of the California 
Penal Code by the Los Angeles Police Department 
(1 ~7 4).) The 1972 and 1974 studies were privately 
printed, and are attached as exhibits to the amicus 
curiae brief of the National Committee for Sexual Civil 
Uberties. . 

The city attorney's brief in response to the petition for 
writ of prohibition states that since January of 1977 the 
city attorney's office has followed specific guidelines in 
deciding whether to prosecute cases under section 647 
subdivision (a). The guidelines indicate that solicitatio~ 
~eeking private conduct will form the basis of a prosecu­
tl~:m o~ly if the solicitation is offensive, or the person soli­
Cited IS under 18. Although these guidelines represent a 
substantial improvement in even-handed law enforce­
ment when compared to past practices, their very detail 
and the extent to which they depart from judicial de­
c~sions construing section 647, subdivision (a), empha­
sizes the vast discretion granted the prosecutorial 
authorities under the statute. 

9/ The district court decision was vacated and 
remanded by the United States Supreme Court for re­
consideration of the appropriateness of granting injunc­
tive relief. (Mailliard v. Gonzalez (1974) 416 U.S. 918.) 
The federal district court decision is not reported in the 
Federal Supplement, but appears in full in 1 Pepperdine 
L. Rev: 12 (1973). 

The Legislature amended Welfare· and Institutions 
Code section 601 in 1974 to remove the language found 
vague by the district court decision. 

'0/ Decisions of other jurisdictions holding statutes 
similar to section 647, subdivision (a), unconstitutionally 
vague are cited in footnote 6 page _ * ante. 

if/Under this construction, the statute does not pro-

* / Typed opinion, ante page 15. 
continued on page 56 
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PRYOR V. MUNICIPAL COURT 
continued from page 55 

hibit-offensive public solicitations proposing private law­
ful acts. Some such solicitations could be punished 
under Penal Code section 415, subdivision (3), which 
prohibits the use of "offensive words in a public place 
which are inherently likely to provoke an immediate 
violent reaction. " It is questionable whether the state 
cou!d constitutionally punish, nonobscene solicitations of 
lawful acts which are not inherently likely to provoke a 
breach of the peace. (Cf. Cohen v. California (1971) 403 U.S. 
15,20.) 

'2/ln re Steinke, supra, which involved sexual acts in a 
closed room in a massage parlor, suggested that a 
closed room made available to different members of the 
public at successive intervals was a place "open to the 
public" under section 647, subdivision (a). (See 2 
Cal.App.3d at p.576; People v. Freeman (1977) 66 
Cal.App.3d 424, 428-429.) We do not endorse that inter­
pretation, which would render a fully enclosed toilet 
booth (cf. Bielicki v. Superior Court (1962) 57 Cal.2d 
602), a hotel room (cf. Stoner v. California (1964) 376 
U.S. 483), or even an apartment a place "open to the 
public" under this section. 

'3/ Prior decisions construing section 647, subdivision 
(a) and its predecessor statute have, as this opinion ex­
plains, interpreted the statutory language so broadly as 
to render the statute vulnerable to the charge of uncon­
stitutional vagueness. Accordingly, language in the 
following decisions inconsistent with the present opinion 
is disapproved: People v. Freeman, supra, 66 Cal.App.3d 
424; People v. Williams, supra, 59 Cal.App.3d 225; Silva 
v. Municipal Court, supra, 40 Cal.App.3d 733; In re 
Steinke, supra 2 Cal.App.3d 569; People v. Mesa, supra, 
265 Cal. App.2d 746; People v. Jaurequi, supra, 142 
Cal.App.2d 555; People v. Babb, supra, r03 Cal.App.2d 
326; In re McCue, supra, 7 Cal.App. 765; People v. 
Deyhle, supra, 76 Cal. App.3d Supp. 1; People v. Rod­
riques, supra, 63 Cal.App.3d Supp.1 ~ People v. Dudley, 
supra, 250 Cal.App.2d Supp. 955. 

, .. / Defendant's attack on the constitutionality of Penal 
Code section 290, the sex registration law, is premature; 
he has not yet been convicted and is not presently sub­
ject to registration. 

'5/ In view of the narrowing construction given to the 
statute by this opinion, we do not believe that defendant 
can properly maintain that he was not on notice that con­
duct which violates the statute as construed herein was 
subject to criminal sanction. Although we have held that 
section 647, subdivision (a), as interpreted in prior 
judicial authorities, was not sufficiently clear or specific 
to pass constitutional muster, we believe that it was 
clear under those authorities that conduct proscribed by 
the statute as now interpreted would be crimina/., Ac­
cordingly, defendants who committed such "hardcore" 
conduct cannot claim a denial of due process in having 
their conduct judged under the present, narrowly con­
strued provisions of the statute. (See e.g., Screws v. 
United States (1945) 325 U.S. 91; see generally Amster­
dam, The Void for Vagueness Doctrine in the Supreme 
Court(1960) 109 U.Pa. L.Rev. 67,85-88.) 

OHIO SOLICITATION LAW 
continued from page 43 

or phrase of similar import refers to knowledge rather than to 
reason to know. *** " 

Similarly, the words "offensive" and "reckless," while not 
defined in the Revised Code, are words commonly under­
stood by men of common intelligence. Webster's Third New 
International Dictionary defines the word "offensive" as that 
which is disagreeable or nauseating or painful because of 
outrage to taste and sensibilities or affronting insultingness," 
and that which "calls forth a determination to resist, rebel 
* * *." Also, "reckless" is defined as "lacking in caution" or 
"irresponsible, Wild." Black's Law Dictionary (Rev. 4 Ed.) de­
fines "reckless" as II careless, heedless, inattentive; indif­
ferent to consequences." 

With these definitions in mind, it is difficult to conceive of 
a more clearly and precisely written statute. If a defendant 
has actual knowledge that the solicitation will be outrageous 
to the taste and sensibilities of the person solicited, which 
may cause the person to resist, or the defendant acts heed­
lessly and indifferently to the consequences, then he has 
violated RC. 2907.07(B). 

The example given by Presiding Judge Palmer, in dis­
senting to the appellate court's majority opinion, is instruc­
tive with regard to reckless solicitation. He stated: 

"* * * If an individual stands outside a church on Sunday 
morning and solicits sexual activity from each person exiting 
from the portals, he may not 'know' that the solicitations are 
offensive to these strangers, but he is certainly acting with 
heedless indifference to the consequences by perversely 
disregarding a known risk that such solicitations will be 
offensive." 

II. 
The defendant-appellee sucessfully asserted in the Court 

of Appeals that RC. 2907.07(B) is overbroad in that it could 
conceivably be applied unconstitutionally to others in situa­
tions not then before the court. Standing in First Amendment 
cases to challenge the constitutionality of statutes in such a 
manner is an exception to traditional standing doctrine and 
is designed to insulate all individuals from the "chilling ef­
fect' , that overbroad statutes have upon the exercise of our 
First Amendment freedoms. Freedman v. Maryland (1965), 
380 U.S. 51,56-57; Dombrowski v. Pfister (1965), 380 U.S. 
479,486-487. The consequences of such a departure from 
traditional rules of standing in the First Amendment area is 
that any enforcement of a statute challenged on the ground 
of overbreadth is totally forbidden until and unless a limiting 
construction or partial invalidation so narrows it as to re­
move the seeming threat or deterrence to constitutionally 
protected expression. Broadrick v. Oklahoma, supra (413 
U.S. 601), at page 613. Specifically, if this court finds the sta­
tute to be overbroad, it may not be applied to the appellee 
herein until a satisfactorily limiting construction is placed on 
legislation. Gooding v. Wilson (1972), 405 U.S. 518, 521-522. 

Our inquiry here, therefore, is to determine if R.C. 
2907.07(8) is susceptible to application to speech protected 
by the First Amendment. If we find that it is, we must then 
determine if the statute is capable of being authoritatively 
construed so as to apply only to unprotected speech. _ 

The state argues that Re. 2907.07(8) does not attempt to 
regulate speech at all but, rather, regulates only solicitation, 
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whether it be by speech, writings, or gestures that make it 
manifest to the person offended. Such sexual solicitation, 
the state contends, constitl)tes verbalized conduct, not ver­
balized ideas protected by the First Amendment. 

In its brief, the state relies on District of Columbia v. 
(" Garcia (D.C. App. 1975), 335 A. 2d 217, and United States v. 
~ Moses (D.C. App. 1975), 339 A. 2d 46. These cases are not 

helpful in that they are distinguishable from the facts in this 
cause. District of Columbia v. Garcia dealt with solicitation to 
engage in sexual activity which was unlawful. Here, how­
ever, the act solicited was not unlawful. (Footnote omit­
tecl.-Ed.) United States v. Moses dealt with a statute which 
proscribed solicitation for prostitution. While prostitution per 
se was not unlawful, the court found, at pages 52-53. that, 
because the solicitation dealt with a straightforward busi­
ness proposal, which may be regulated under the standards 
applicable to "purely commercial advertising," the statute 
did not prohibit protected speech. Since this cause does not 
involve commercial speech and because, in any event, the 
Supreme Court has substantially dismantled the "commer­
cial speech" exception in Bigelow v. Virginia (1975), 421 
U.S. 809, and Virginia State Board of Pharmacy v. Virginia 
Citizens Consumer Council, Inc. (1976), 425 U.S. 748, we 
find this case particularly inappropriate. 

We find it impossiblv to separate conduct from speech in 
this instance. It must, therefore, be determined if R.C. 
2907.07{B), on its face, proscribes protected or unprotected 
speech, or both. There are categor!es of speech which are 
said to be unprotected per se. These categories are: (1) libel 
(Beauharnais v. Illinois [1952], 343 U.S. 250); (2) calculated 
falsehoods (Time, Inc., v. Hill [1967]. 385 U.S. 374); (3) ob­
scenity in "works" (Miller v. california [1973], 413 U.S. 15); 
and (4) "fighting" words .(Chaplinsky v. New Hampshire C [1942], 315 U.S. 568; Cincinna[tti v. Karlan [1974], 39 Ohio St. 
2d 107; and State v. Hoffman 1979], 57 Ohio St. 2d 129). 

Such restriction of the right of free speech is 
justified when the statute prohibits a sub­
stantial evil that rises far above public incon­
venience, annoyance and unrest. 

There is another category of speech that is protected by 
the First Amendment, but can nevertheless be regulated if 
there is a compelling reason for doing so. Herndon v. Lowry 
(1937),301 U.S. 242, 258; Shelton v. Tucker (1960), 364 U.S. 
479, 488; Grayned v. Rockford, supra (408 U.S. 104), at 
pages 116-117. Such restriction of the right of free speech is 
justified when the statute prohibits a substantial evil that 
rises far above public inconvenience, annoyance and un­
rest. See E.g., Terminiello v. Chicago (1949),337 U.S. 1,4; 
American Communications Assn. v. Douds (1950), 339 U.S. 
382. 

In addressing this latter category, we must examine the 
state's interest in enacting R.C. 2907.07{B) to determine if it 
Is significantly compelling to justify a restriction of speech. 
One of the obvious purposes of the enactment of R.C. 
2907.07{B) is to protect the privacy of citizens; i.e. the 
statute is designed to shield our citizens from language 
which is personally offensive and violates what has been 
called lithe most comprehensive of rights and the right most 
valued by civilized men"-the right to be let alone. (Footnote 

omitted.-Ed.) 
It is beyond cavil that this is a legitimate exercise of the 

police power, the exercise of which is justified by the interest 
of the state in achieving a workable degree of social organ­
ization and harmony. Those who would have this court 
believe that the average citizen would not find homosexual 
solicitations of the nature proscribed in R.C. 2907.07{B) to be 
injuriously offensive are guilty of murky thinking. The type of 
expression proscribed'in the statute may have been accept­
able in a more barbarous age when human dignity flad not 
reached the level expected by citizens in our modern 
society. 

Those who would have this court believe that 
the average citizen would not find homo­
sexual solicitations of the nature proscribed 
in R.C. 2907.07(B) to be injuriously offensive 
are guilty of murky thinking. 

Even the furtherance of such an important state interest, 
however, is not sufficiently compelling when the statute in­
fringes on otherwise protected speech. The expression of 
ideas or emotions cannot be prohibited, on this basis alone, 
to protect unwilling hearers without "a showing that substan­
tial privacy interests are being invaded in an essentially intol­
erable manner." Cohen v. California (1971),403 U.S. 15,21. 
Cf. Rowan v. Post Office Dept. (1970),397 U.S. 728. Here, 
since "the special plight of the captive auditor" is not in­
volved, the Constitution requires those who are displeased 
by such solicitations, without more, to "avoid further bom­
bardment of their sensibilities simply by averting their eyes." 
Cohen v. california, at pages 21-22. Cf. Pub. Uti I. Comm. v. 
Pollak (1952), 343 U.S. 451, 469; Lehman v. Shaker Heights 
(1974), 418 U.S. 298, 305 (Douglas J., concurring). There­
fore, we hold that, even though important privacy interests of 
citizens are involved, the solicitor's constitutional right to 
free speech is paramount, absent a showing that his speech 
is otherwise unprotected. 

We find that, while the statute, on its face, 
sweeps too broadly, it can be narrowly con­
strued to proscribe only the "fighting" words 
category of unprotected speech. 

Therefore, unless R.C. 2907.07{B), on its face, proscribes 
only unprotected speech per se or can be narrowly con­
strued to do so, the statute must be struck down as being 
unconstitutionally overbroad. We find that, while the statute, 
on its face, sweeps too broadly, it can be narrowly construed 
to proscribe only the "fighting" words category of unpr<F 
tected speech. II Fighting" words are those "which by their 
very utterance inflict injury or tend to incite an immediate 
breach of the peace." Chaplinsky v. New Hampshire, supra 
(315 U.S. 568). at page 572. See Cantwell v. Connecticut 
(1940), 310 U.S. 296, 310; Terminiello v. Chicago, supra (337 
U.S. 1), at page 3; Cohen v. california, supra, at page 20; 
Gooding v. Wilson, supra (405 U.S. 518); Lewis v. New Or­
leans (1974), 415 U.S. 130; Cincinnati v. Karlan, supra (39 
Ohio St. 2d 107); and State v. Hoffman, supra (57 Ohio St. 2d 
129.) 

continued on page 58 
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When a person "knows" that the person solicited will be 
offended, or the person does so "reckless[ly]" and hee~ 
lessly without regard to the consequences such solici­
tations are likely to provoke the average perso~ to retaliation 
and thereby cause a breach of the peace. See Street v. New 
York (1969), 394 U.S: 576, 592; Bachellar v. Maryland 
(1970), 397 U.S. 564. Stated differently, solicitations of the 
type proscribed by the statute are, as a matter of common 
knowledge, often likely to provoke violent reaction. Cohen v. 
California, supra, at page 20. 

Indeed, according to the Technical Committee's report 
this is what was contemplated when the statute was en: 
acted. The Committee Comment, in addressing division (B) 
of RC. 2907.07, states: -

" * * * The rationale for prohibiting indiscreet solicitation of 
deviate conduct is that the solicitation in itself can be highly 
repugnant to the person solicited, and there is a risk that it 
may provoke a violent response. " (Emphasis added.) 

Furthermore, Justice Powell of the United States Su­
preme Court, in dissenting to an order to vacate and remand 
Rosenfeld v. New Jersey, No. 71-1044, for consideration in 
light of Cohen v. California, supra intimated, at 408 U.S. 905, 
that the definition of "fighting" words may be read broadly 
enough to cover the speech proscribed by the statute, 
stating: 

" * * * [11he exception to First Amendment protection 
recognized in Chaplinsky is not limited to words whose mere 
utterance entails a high probability of an outbreak of phy­
sical violence. It also extends to the willful use of scurrilous 
language calculated to offend the sensibilities of an unwilling 
audience. " (Emphasis added.) 

See Williams v. District of Columbia (1969), 136 U.S. App. 
D.C. 56, 64, 419 F.2d 638,646. 

Harkening back to the condemnation in Chaplinsky of 
words "which by their very utterance inflict injury * * * .. (315 
U.S., at page 572), Justice Powell contended. at page 906 
(408 U.S.) that "a verbal assault on an unwilling audience 
may be so grossly offensive and emotionally disturbing as to 
be the proper subject of criminal proscription * * * ." Justice 
Powell felt that such language should be treated as a public 
nuisance whether or not it constitutes "fighting" words. 

We feel that solicitations of the type pro­
scribed by the statute are often "grossly 
offensive and emotionally disturbing." Tbey 
are very likely to cause injury in a very real, 
if only emotional sense. 

Similarly, we feel that solicitations of the type proscribed 
by the statute are often "grossly offensive and emotionally 
disturbing." They are very likely to cause injury in a very real, 
if only emotional, sense. Many times the shock to one's 
sensibilites and the sense of affront, resulting in injury to 
one's mind and spirit, are as great from such speech as 
from a physical assault. 

Therefore, we hold that a person may be punished under 
RC. 2907.07(B) if the solicitation: by its very utterance, in-

flicts injury or is likely to provoke the average person to an 
immediate breach of the peace. 

The jud~ement of the Court of Appeals is reversed, and 
!he cause IS remanded to the Municipal Court for a new trial 
In order to have the criminality of appellee's speech spe­
cifically determined, pursuant to the narrowing construction 
contained herein. 

Judgement reversed and cause remanded. 

Celebrezze, C.J., Herbert, W. Brown, P. Brown and 
- Holmes, J.J., concur. 

Sweeney,J., dissenting. While I agree with the majority's 
a~alysis that RC. 2907.07(B) is facially overbroad, I must 
dissent from the.ir attempt to "authoritatively construe" the 
s~atute so ~s to save it from a First Ame~dment attack. By 
~Imply adding the catch-phrase, "unless the solicitation, by 
Its very utterance, inflicts injury or is likely to provoke the 
average person to an immediate retaliatory breach of the 
peace," the majority opinion attempts to limit the application 
of RC. 2907.07(B) to the "fighting words" exception to pro­
tected speech. However, this attempt seriously blurs the 
long-standing distinction between fighting words and merely 
offensive speech. 

The United States Supreme Court has distinguished be­
tween speech which, though vulgar or offensive, is pro­
tected, and unprotected fighting words, on the basis that the 
latter is limited to "those personally abusive epithets which, 
when addressed to the ordinary citizen are, as a matter of 
common knowledge, inherently likely to provoke violent 
reaction." Cohen v. California (1971), 403 U.S. 15, 20. This 
court recognized the distinction when we stated in Cincin­
natti v. Karlan (1974), 39 Ohio St. 2d, 107, 110; ''(N]o matter 
how rude, abusive, offensive, deriSive, vulgar, insulting. 
crude, profane or opprobrious spoken words may seem to 
be, their utterance may not be made a crime unless they are 
fighting words, as defined by * * * [the United States Su­
preme Court]." Yet, this crucial distinction disappears when 
the majority declares that, "[w]hen a person 'knows' that the 
person solicited will be offended, or the person does so 
'reckless[ly]' and heedlessly without regard to the con­
sequences, such solicitations are likely to provoke the aver­
age person to retaliation and thereby cause a breach of the 
peace." (Emphasis partially added.) Thus, this court now 
seems willing to equate offensive speech with fighting 
words. To this writer the majority's stance appears as a 
dangerous narrowing of First Amendment freedoms. 

The majority is using the concept of ., authoritative con­
struction" as a vehicle for salvaging constitutionally defi­
cient legislation. Here, they have not so much construed, as 
they have contorted the meaning of RC. 2907.07(8). To 
equate a deviant sexual proposal, no matter how crude or 
tasteless, with a "personally abusive epithet" exceeds the 
limits of rational statutory interpretation. 

In conclusion, I cannot join in the majority's freewheeling 
use of the concept of "authoritative construction" to re-draft 
this facially unconstitutional statute. I believe that the privacy 
interests the majority seeks so ~trenuously to safeguard are 
adequately protected by RC. 2917.11 which we recently 
construed in State v. Hoffman (1979), 57 Ohio 8t. 2d 129. 

Accordingly, I would affirm the judgement of the Court of 
Appeals on the basis that RC. 2907.07(B) is an unconsti­
tuional infringeme~t upon freedom of speech. 
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Pacific Telephone employment 
discrimination suit dismissed 

SEXUALAW REPORTER 

DeSantis v. Pacific Telephone & Telegraph Co. (No. 77-
1109); Strailey v. Happy Times Nursery School, Inc. (No. 77-
1204); Lundin v. Pacific Telephone & Telegraph Co. (No. 77-
1662); all consolidated in the United States Court of Appeals 
for the Ninth Circuit, Opinion filed May 31, 1979. 

The three cases reviewed here were consolidated in the 
Court of Appeals because of their similarity of issues. Two of 
the cases alleged sexual orientation discrimination by 
Pacific Telephone & Telegraph Company. The opinion of the 
Court of Appeals, affirming the dismissal by the U.S. District 
Court (Northern District of California) of the complaints, was 
filed the same day the California Supreme Court issued its 
landmark decision against Pacific Telephone for such 
discrimination. (See the two cover articles of this issue of the 
SexuaLaw Reporter.) The state and federal remedies, as 
well as the approaches of the respective courts, are worthy 
of comparison. -Assoc. Ed. 

The Ninth Circuit Court of Appeals has affirmed three lower 
court decisions dismissing complaints brought by gays for 
discriminatory employment practices. The suits alleged 
violations of Title VII of the Civil Rights Act of 1964. 42 U.S.C. 
Section 2000e. and conspiracy to violate the civil rights of 
the plaintiffs under 42 U .S.C. Section 1985(3). 

The DeSantis case involved males who were allegedly not 
hired, were forced to quit, or were not rehired because they 
were homosexuals. The plaintiffs first sought relief from the 
Equal Employment Opportunity Commission (EEOC) which 
relief was denied because the EEOC refused to accept 
jurisdiction in sexual orientation discrimination cases under 
its interpretation of Title VII. Lundin involved lesbians who 
were insulted by P.T.&T. employees and discriminated 
against and eventually fired by the company because of 
their homosexual relationship. Lundin also alleged 
inadequate representation by the union handling her 
grievances. The third case. Strailey, involved a male 
allegedly fired by a nursery school after two years' service 
as a teacher because he wore a small gold earring. Strailey 
had also ben unsuccessful in obtaining relief from the EEOC. 

The cases were dismissed by the District Court, and the 
dismissals affirmed by the Court of Appeals, for failure to 
state a claim. The Court held that Title VII's prohibition of 
"sex" discrimination applies only to discrimination on the 
basis of gender resting upon the Court's perception of 
Congressional intent, "and should not be judicially extended 
to include sexual preference such as homosexuality. " 
Congressional intent, the Court said, was shown by the 
original purpose of the statute, namely, "to place women on 
an equal footing with men;" by the fact that several bills 
introduced to amend the Civil Rights act to prohibit 
discrimination against "sexual preference" have not 
passed; and by the fact that "Congress has not shown any 
intent other than to restrict the term • sex' to its traditional 
meaning." 

The Court rejected the contention that. because the 
discrimination against homosexuals disproportionately 
affects men, Title VII would apply to the cases under the 

continued on page 60 
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SEXUAL PRIVACY IN VffiGINIA 
continued from page 44 
that the ordinance prohibits all such solicitations within the 
city, whether in public or private. The court overlooked 
Pedersen's reasonable expectation that his offer to have 
sex, of whatever variety, was addressed to someone who 
wished to hear it, sitting as the officer was in his parked car 
on a dead-end street after a half-hour ride from a known 
male homosexual cruising area. The court overlooked the 
absence of any innocent bystander who must be protected 
from similar solicitations. Unknowing heterosexual males do' 
not, as a rule, stand on streets at 11 :35 p.m. accepting invita­
tions from strange men to go for a ride to nowhere in par­
ticular. In short, the court's perception of the facts varied 
remarkably from the reality of this particular sequence of 
events. 

The court decided to protect the populace from Peder-
sen's behavior but to permit Cord to become an attorney in 
the state. Even without examining the potential social conse­
quences of this decision, we can probably determine why 
the court decided as it did. As I have suggested earlier in 
these· pages, if sexual privacy cases are to be won, for both 
Cord and Pedersen are sexual privacy cases, the argument 
must direct courts' attention to the nature of the Consti­
tutional right to privacy as it now exists and then to the 
nature of the protection it deserves. See "A Cons~itutional 
Right to Sexual PrivacylRecent Word from Above," 3 Sex. L. 
Rptr. 59 (Nov.lDec., 1977). 

Cord more clearly was alleging an invasion of a right to 
privacy" than was Pedersen. Her living arrangement was 
within the zone of privacy which the Supreme Court created 
in Griswold v. Connecticut, 381 U.S. 479 (1965), and ex­
tended in cases like Stanley v. Geo'}JJa, 394 U.S. 557 (1969); 
Eisenstadt v. Baird, 405 U.S. 438 (1972); Roe v. Wade, 410 
U.S. 113 (1973); and Carey v. Population Services Inter­
national,431 U.S. 678 (1977). Pedersen's attempted sexual 
liaison was only arguably within that zone of privacy. Cord's 
claim clearly involved her home life. Pedersen's claim did 
not, at least within the context of his criminal conviction. 
Cord's claim concerned domestic "values like seclusion, 
personal intimacy, and the pleasure of association with one 
particularly close friend. Pedersen's claim concerned less 
emotional, less domestic values. Cord's claim centered on 
her right to personal autonomy to order her life as she 
chose, both privately and professionally. Pedersen's claim, 
while important to him, was not so central to his private and 
professional happiness. Cord's loss on appeal would have 
had broad, long-term consequences for her life. Pedersen's 
misdemeanor conviction does not necessarily change his 
life at all. Cord's' claim rests on values which underlie 
portions of the Bill of Rights, for example, the security and 
seclusion in the home guaranteed by the Third and Fourth 
Amendments. Pedersen's claim, of course, does not. 

The Virginia Supreme Court accepted Cord's arguments 
because, without so identifying it, it found a fundamental 
right of privacy at stake. The burden of the state regulation 
would have destroyed either her personal or professional 
autonomy for no rational reason. After Cord, there must be a 
rational connection between the applicant's fitness or 
capacity to practice law and the . personal , as opposed to 
professional, factors involved in determining that fitness. A 
future Pedersen will prevail, but only after more cases like 
Cord have sensitized the courts of Virginia to sexual privacy 
issues. 

-Thomas B. DePriest 
Virginia State Bar 

PACIFIC TELEPHONE 
continued from page 59 

authority of various "disproportionate impact" decisions 
(usually involving blacks). The Court held that attempting to 
secure protection for homosexuals under the guise of 
protecting men generally was a "bootstrap" device which C ") 
would not be allowed. "It would achieve by judicial 'con­
struction' what Congress did not do and has conSistently 
refused to do . . . It would violate the rule that our duty in 
construing a statute is to 'ascertain ... and give effect to the 
legislative will.' II 

The Court held that Title Vll's prohibition of 
"sex" discrimination applies only to 
discrimination on the basis of gender resting 
upon the Court's perception of Congressional 
intent, "and should not be judicially ex­
tended to include sexUal preference such as 
homosexuality." 

Another "bootstrap" device was also rejected by the 
Court. The appellants characterized the hiring policies of the 
employers as being different for women from those for men 
in that women are allowed to prefer male partners while 
men are not. The Court, on the other hand, characterized the 
policies as simply refusing to hire "or promote a person who 
prefers sexual partners of the same sex. Thus this policy 
does not inVOlve different decisional criteria for the sexes." 

Finally, the Court held that Freedom of Association is not 
violated by such policies because there is no allegation of ,. \. 
"discrimination against employees because of the gender of C '. 
their friends." The Court thus distinguished between .. J 

"friends" and "relationships." Discrimination because of 
"effeminacy, like discrimination because of homosexuality 
... or transsexualism . .. " also remains unprotected by 
Title VII. 

The Court held that attempting to secure 
protection for homosexuals under the guise 
of protecting men generally was a "boot­
strap" device which would not be allowed. "It 
would achieve by judicial 'construction' what 
Congress did not do and has consistently 
refused to do.· ••• " 

The conspiracy allegation (42 U.S.C. Section 1985 (3» 
was also dismissed by the Court. The United States 
Supreme Court has held that "Section 1985(3) applied only 
when there is 'some racial, or perhaps otherwise class­
based, lnvidlously discriminatory animus behind the con­
spirator's action.' :' However, ~he Court of Appeals stressed 
that, while blacks and women may be afforded special 
federal assistance in protecting their civil rights, the "courts 
have not designated 'homosexuals a 'suspect' or 'quasi­
suspect' classification so as to require more exacting 
. scrutiny of classifications involving homosexuals." ThUwhS the ( .l 
federal courts continue to deny a remedy to a wrong Ich 
may have to be corrected primarily in the state courts. 

5 Sex L. Rptr. 6.0 
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1800 NORTH HIGHLAND AVENUE, SUITE 106, LOS ANGELES, CALI FORNIA 90028 (213) 464.6666 

ERRATA 

The following four paragraphs should be in­
serted at 5 Sex.L.Rptr. 24 (Volume 5, Number 2, 
April-June 1979), in the second column after the 
ninth line of text (ending with "died in 1976"): 

The court, besides awarding plaintiff various 
. property based on contract principles, held that 

plaintiff has "a cause of action in quantum meruit 
for the years of intimate, confidential, and dedi­
cated personal and business service which she gave 
decedent. " The court stated that she had per­
fprmed the services with the expectation of being 
ultimately compensated and the case was remanded 
to determine the fair value of plaintiff's services 
to decedent during the years they had lived 
together. 

The Georgia Supreme Court, on the other 
hand, in Rehak v. Mpthis, 239 Ga. 541, 238 S.E.2d 
81 (1977), refused to recognize a contract based 
upon services rendered during a meretricious rela­
tionship. 

Plaintiff, upon the termination of her re­
lationship with defendant, brought an action seek­
ing $100 per month for the eighteen years she had 
"cooked for, cleaned for, and in general cared for 
the comforts, needs and pleasures of the [defen­
dant] • • • while they cohabited together ,II as well 
as exclusive title to the home they had jointly 
purchased. Plaintiff -further alleged that on nu­
merous occasions defendant had told her that he 
would take core of and support her -for the rest of 
her life. 

Defendant moved for and was granted sum­
mary judgment on the ground that plaintiff's claims 
were based upon a meretricious relationship and 
that- to permit plaintiff recovery would be contrary 
to state public policy. 

Our sincere apo-fogies to the author of this article. 

-------------A Non-Profit COrporation---------___ _ 
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STATUTORY RAPE LAW 
NARROWLY UPHELD 

c· 

Michael M. v. Supeiior Court of Sonoma County, Cali­
fornia Supreme Court Number S.F. 23929, filed Novem­
ber 5,1979. 

In the case of Michael M. v. Superior Court of Sonoma 
County, case number S.F. 23929, filed November 5, 
1979, the California Supreme Cour't upheld the so called 
statutory rape law against constitutional challenge. 

Section 261.5 of the California Penal Code defines the 
offense of "unlawful sexual intercourse" as "an act of 
sexual intercourse accomplished with a female not the 
wife of the perpetrator, where the female is under the 
age of eighteen years." Although the statute creates 
classifications based on sex, the Supreme Court in a four 
to three decision held that the re was a compelling state 
interest which justified the discriminatory classifi­
cations. 

The defendant was a male, seventeen and one-half 
years old, who had engaged in sexual intercourse with a 
sixleen-year-old girl after what the court termed "an 
amorous interlude on a park bench." After the defen­
dant's unsuccessful motion to have the case dismissed 
in Superior Court on constitutional grounds, he sought a 
wri t of prohibition from the Supreme Court to compel the 
Superior Court to dismiss the charges against him on the 
ground that the statute in question violated the equal 
protection clauses of the United States and CaliJornia 
Constitutions, because only females are protected by 
the statute and only males may be prosecuted under it. 

The Cal ifornia Supreme Court referred to its earlier 
case of Sail'er Inn, Inc. v. Kirby (1971) 5 Cal.3d 1, in 
which the court held that sex was a suspect classifi­
cation, thereby requiring strict scrutiny in judging the 
constitutionality of a statute. In that earlier case, the 
Supreme Court held that such a statute will be declared 
unconstitutional unless the state can show a compelling 
interest which justifies the law and that the distinctions 
drawn by the statute are necessary to further the 
statute's purpose. 

With respect to the statute in quest ion in the instant 
case, the Supreme Court stated, " There can be no doubt 
that Section 261 .5 discriminates on the basis of sex be­
cause only females may be victims, and only males may 
violate the section. However, this obviously discrimi-

( , natory classification scheme is readily justified by an 
important state interest. Unlike the sex-based classifi­
cation which we invalidated in Sail'er Inn, and which re­
flectea overbroad social generalizations regarding the 
appropriate roles of males and females, the law herein 
challenged is supported not by mere social convention 

but by the immutable, physiological fact that it is the 
female exclusively who can become pregnant. Th is 
changeless physical law, coupled with the tragic human 
cost of illegitimate teen-age pregnancies, generates a 
compelling and demonstrable state interest in minimiz­
ing both the number of such pregnancies and their dis­
astrous consequences. Accordingly, the Leg islature is 
amply justified in retaining its historic statutory rape law 
because of the potentially devastating social and eco­
nomic results which may follow its violation. " 

The Court referred to various statistics showing the 
number of illegi timate children born to teenage girls. The 
Court also referred to statistics wh ich show that 

continued on page 74 

lNSIDE 

Adul tery-not grounds fo r disciplining 
judge ... __ . _ . . _ . _ . . __ .. _ .. __ . __ _ . _ . 68 

Bail-may be denied in rape cases 
in Nebraska _. _ . . ___ . __ . ... _ . . ___ . _ . 67 

Child custody- lesbianism not grounds 
for denial_ ... .. _ ... .... _ ... _ .. _ .... . 64 

Civil rights-Big Brothers Inc. may ask 
sexual preference __ ... __ . .. _ . . ... _ . .. 65 

Cohabitation- Illinois rejects 'Marvin rule ' _.73 
-may be grounds for alimony reduction .. 66 

Contracts- procreational sexual agreement 
is void _ . .. _ . . . .. ... . ... . . _ .. _ .. . ... 73 

Housing-California gays receive 
protection _ . .... __ . . __ . . _ .... ... _ .. . 80 

Paternity-sexual history of mother is 
irrelevant. _.' ... _ . __ ..... _ ... .. ... _ . 65 

Prisoners- may receive nonobscene 
publications _ . _ .. .. _ .. _ . . _ ..... _ . __ . 68 

Prostitution-Anchorage law is 
unconstitutional _ ... . ___ . _ . _ . _ . __ . _ .. 79 
- discriminatory enforcement is 
defense __ . .... . _ .. __ . . _ . _ . __ . . __ . .. 78 
- ruling on constitutionality in New York .. 76 

Rape-husband immune at common law .... 63 
Search and seizure- restroom spying 

is illegal. ...... . _ .. .. _ ... _ . _ . . . _ .... 80 
Sterili zation-not authorized for retarded ... 66 
Zon ing-single family law is voided 

in New Jersey . . . . ... ... _ . .. __ .. _ . _ .. 62 

5 Sex l. Rptr. 61 



Single family zoning law is -
unconstitutional in New Jersey 

State of New Jersey v. Dennis Baker (1979) A. 2d 

Defendant Dennis Baker is the owner of a house in 
Plainfield, New Jersey. His house is situated in a zone 
restricted to single family use. On three occasions dur­
ing the fall of 1976, he was charged with allowing more 
than one family to reside in his home in violation of Sec­
tion 17: 11-2 of the Plainfield Zoning Ordinance. 

That ordinance defines "family" as follows: "One or 
more persons occupying a dwelling unit as a single non­
profit house-keeping unit. More than four persons ... not 
related by blood, marriage, or adoption shall not be con­
sidered to constitute a family." 

At his trial, the evidence showed that the home was 
shared by nine individuals: Mr. and Mrs. Baker and their 
three daughters, and Mrs. Conata and her three children. 
The Bakers and Conatas lived together in what defen­
dant termed an "extended family." The two groups view 
each other as part of one large family and have no desire 
to reside in separate homes. The defendant is an or­
dained minister of the Presbyterian church and he testi­
fied that the living arrangements arose out of the individ­
uals' religious beliefs, and a desire to go through life as 
"brothers and sisters~" Each occupant contributed a 
fixed amount per week to defray household expenses. 

Defendant was found guilty of all three charges and 
fines were imposed. When constitutional issues were 
raised in the trial court, the trial judge found that the pro­
visions of the ordinance were a valid exercise of the 
municipality's police powers. 

The Appellate Department of the Superior Court 
reversed the trial court and held that the ordinance was 
unconstitutional insofar as it classified permissible uses 
according to occupants' biological or legal relationships. 
An appeal was taken to the New Jersey Supreme Court. 

The New Jersey Supreme Court noted that the zoning 
power of a city, although broad, is not without limitations. 
A valid zoning regulation must both represent a reason­
able exercise of the police power and bare a real and 
substantial relation to a legitimate municipal _ goal. 
Furthermore, the court noted, the regulation may not 
exceed the public need or substantially affect uses 
which do not partake of the offensive character of those , 
which caused the problem sought to be ameliorated. 
Using this test, the Supreme Court held that the numer­
icallimitations of this zoning ordinance were invalid. 

The court stated, "We have no quarrel with the legiti­
macy of Plainfield's goal. Local governments are free to 
designate certain areas as exclusively residential and 
may act to preserve a family styl~ of living, ... A munici­
pality is validly concerned with m~intaining the stability 
and permanence generally associated with single family 
occupancy and preventing uses resembling boarding 
houses or other institutional living arrangements. (Cita­
tion omitted.) Moreover, a municipality has a strong 
interest in regulating the intensity of land use so as to 
minimize congestion and overcrowding ... neverthe­
less, the power to attain these goals is not without limits. 
A municipality may not, for example, zone so as to ex· 

clude from its bo~ders, poor or other unwanted minor­
ities. (Citations omitted.) Nor may zoning be used as a 
tool to regulate the'internal composition of housekeeping 
units. (Citations omitted.) A municipality must draw a ___ 
careful balance between preserving family life and ( , 
prohibiting social diversity." The court went on to say, "'--

. liThe fatal flaw in attempting to maintain a stable resi­
dential neighborhood through the use of criteria based 
upon biological or legal relationships is that such class­
ifications operate to prohibit a plethora of uses which 
pose no threat to the accomplishment of the end sought 
to be ach'ieved. Moreover, such a classification system 
legitimizes many uses which defeat that goal. Plain­
field's ordinance, for example, would prohibit a group of 
five unrelated Iwidows, widowers, older spinsters, or 
bachelors - or even of judges' from residing in a single 
unit within the municipality. (Citation omitted.) 

"On the other hand a group consisting of ten distant 
cousins could so reside without violating the ordinance. 
Thus, the ordinance distinguishes between acceptable 
an.d prohibited uses on grounds which may, in many 
cases, have no rational relationship to the problem 
sought to be ameliorated." 

Reviewing court decisions from many other states on 
this subject, the court stated, lithe courts of this and 
other states have often noted that the core concept 
underlining single family living is not biological or legal 
relationship but, rather, is character as a single house­
keeping unit. (Citations omitted.) As long as a group 
bears the 'generic character of a family unit as a rela­
tively permanent household,' it should be equally as 
entitled to occupy a single family dwelling as its biologi- C' 
cally related neighbor." . 

The court then zeroed in on some specific problems 
with the ordinance in question. "The Plainfield ordinance 
is both underinclusive and Qverinclusive. It is overinclu­
sive because it prohibits single housekeeping units which 
may not, in fact, be overcrowded or cause congestion; it . 
is underinclusive because it fails to prohibit certain 
housekeeping units - composed of related individuals -
which do present such problems. Thus, for example, five 
unrelated retired gentlemen could not share a large 
eight-bedroom estate situated upon five acres of land, 
where as a large extended family including aunts, uncles 
and cousins, could share a small two bedroom apart­
ment without violating this ordinance." 

The court then offered some suggestions for alterna­
tives to this ordinance. "Area or facility-related ordi­
nances not only bear a much greater relation to the prob-
lem of overcrowding than do legal or biologically based 
classifications, they also do not impact upon the 
composition of the household. They, thus, constitute a 
more reasoned manner of protecting the public health. 
Other legitimate municipal concerns can be dealt with 
simi/iarly. Traffic congestion can appropriately be 
remedied by reasonable, even-handed limitations upon 
the number of cars which may be maintained at a given 
residence. Moreover, area related occupancy restric­
tions will, by decreasing density, tend by themselves to 
reduce traffic problems. Disruptive behavior-which, of . 
course, is not limited to unrelated households-may be C 

. properly controlled through the use of the general police 
power." . 

The court then dealt with the alleged legal justification 
for the ordinance. II Plainfield, in attempting to justify its 

5 Sex L. Rptr. 62 



c 

c 

regulation, relies upon Village of Belle Terre v. Boraas, 
416 U.S. 1 (1974). In that case the United States 
Supreme Court upheld an ordinance which limited to two 
the number of unrelated individuals who could reside in a 
single family dwelling. Belle Terre has been widely crit­
icized by the commentators and its rationale appears to 
have been undermined in part by the more recent case 
of Moore v. City of East Cleveland, 431 U.S. 494 (1977). 
In any event, Belle Terre is at most dispositive of any 
federal constitutional question here involved. We, of 
course, remain free to interpret our constitution and 
statutes more stringently. (Citations omitted.) We find the 
reasoning of Belle Terre to be both un persuasive and 
inconsistent with the result reached by this court in 
[other cases]. Hence, we do not choose to follow it." 

Finally, the court stated, "Today we hold that munici­
palities may not condition residence upon the number of 
unrelated persons present within the household. Given 
the availability of less restricted alternatives, such 
regulations are insuffidently related to the perceived 
social ills which they were intended to ameliorate. Al­
though we do not doubt Plainfield's good faith, the 
means it chose to further its legitimate goals were over­
reaching in their scope and hence cannot be permitted 
to stand. I, . 

Justice Mountain wrote a dissent in which Chief 
. Justice Hughes joined. In his dissent, Justice Mountain 
stated, "What the court has chosen to do is most 
unusual. Normally, where an issue of this sort arises, a 
court will rest its decision upon a statutory rather than a 
constitutional ground. It has been suggested that this 
rule is absolute and unyielding. Had this course been 
followed here, the result would be very different from the 
end now achieved. Had the decision been reached as a 
matter of statutory interpretation, then the Legislature, 
had it seen fit to do so, could have amended the statute 
to provide expressly that municipalities should thence 
forth have the power the court had found not to have 
been previously granted. Now it is completely foreclosed 
from doing this because the court has found there to be 
a constitutional violation. The Legislature cannot amend 
the constitution." 

Justice Mountain noted that a parallel experience had 
occurred in Illinois where the Supreme Court in that 
state in 1966 was requested to rule upon the validity of a 
similar ordinance. In the case of City of Des Plaines v. 
Trottner 216 N.E.2d 116 (1966), the court determined 
that as a matter of statutory construction the ordinance 
was invalid because the Zoning Enabling Act in Illinois 
had not delegated to municipalities the power to make 
such a classification. In 1967, the Illinois Legislature re­
acted and expressly granted municipalities that power. 
Justice Mountain noted that the difference between the 
way in which the common problem was handled in 
Illinois and the way it has been handled in New Jersey is 
striking. The way the Illinois Supreme Court handled it, 
the people, through their Legislature were able to alter 
the decision by enacting correcting legislation. In New 
Jersey, however, the Supreme Court has deprived the 
people of the opportunity to act through the Legislature 
to overturn this decision. Justice Mountain referred to 
this as, Itan unfortunate resort to the New Jersey consti­
tution." 

Another concern of Justice Mountain was the "cava­
lier treatment of Village of Belle Terre v. Boraas, supra, a 

case decided by the United States Supreme Court in 
.1974." Justice Mountain stated, "Why the majority 
. rejects Belle Terre is not clear. It is said not to be per­

suasive, but we are not told why or wherein its in­
adequacy lies. All other state courts that have addressed 
this issue since Belle Terre was decided have chosen to 
follow it. Rademan v. City of Denver, 186 Colo. 250,526 
P.2d 1325 (1974); Prospect Gardens Convalescent 
Home, Inc. v. City of Norwalk, 32 Conn. Supp. 214, 347 
A.2d 637 (1975); Association for ADUC. Dev. v. Hay­
ward, 533 S.W. 2d 579 (Mo. 1976)." 

Justice Mountain later added in his dissent, "limiting 
occupancy to single families and not to more than four 
unrelated individuals, as has been done by the City of 
Plainfield, is in every sense fair and "reasonable and 
should be sustained. The majority would be better 
employed in protecting the rights of homeowners ... 
grievously threatened by this decision ... rather than in 
conjuring up imaginary hobgoblins in the form of non­
existent invasions by swarms of country cousins. 

"Let me indicate more affirmatively why I believe the 
Plainfield ordinance should be sustained. Appellate 
takes the position, stated both above, that if a family, 
composed of an indefinite number of persons, may 
legally occupy a 'single-family' residence, that an indef­
inite number of unrelated persons should have the same 
right. The majority' has agreed and in so doing has 
deplorably denigrated one of the greatest and finest of 
our institutions-the family. The family should be en­
titled-as until now it has been-to stand on its own in a. 
distinctly preferred position. There is no support in our 
mores as there should be none in our law, to justify the 
elevation of any group of unrelated persons to a position 
of parity with a family." 

Chief Justice Hughes jOined in this dissent. 

Husband may not rape wife 
under common law rule 
State of New Jersey v. Albert Smith (1979) 404 A.2d 331. 

Defendant Albert Smith was prosecuted under New 
Jersey statutes annotated Section 2a: 138-1 for the rape 
of his wife. Defendant filed a motion to dismiss the indict­
ment charging him with raping his wife on the grounds 
that a man may not be convicted under the New Jersey 
rape statute for rape of his V"ife, even though the Legis­
lature, in a new code soon to be effective, speaks clearly 
of its determination that a spouse should not be ex­
cluded in such matters. 

The trial judge dismissed the indictment charging 
Smith with raping his wife, writing an opinion in which the 
trial judge reluctantly held that a man could not be prose­
cuted at common law for raping his wife. See 148 N.J. 
Super. 219,372 A. 2d 386 (County Court 1977). 

The Superior Court of New Jersey, Appellate Division, 
granted the motion of the state for leave to appeal. 

In its opinion the Appellate Division stated, "Although 
a great deal of that which is said in the opinion below has 
our collegial agreement, including our hardy con­
currence as to the fatally anachronistic nature of Sir 
Matthew Hale's view regarding the eternal irrevoca­
bility of a wife's consent to submit to her husband sexu­
. . continued on next page 
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ally, we do not all uniformly subscribe to everything that 
is there said. We readily acknowledge the responsibility 
of all judges not to depart from pronouncements of 
superior appellate courts (citations omitted). We part 
company with Judge Scalera (the trial judge) only in the 
unlikely event his opinion is read to suggest that the 
common law is untouchable as far as trial courts are 
concerned .. . the common law has always had the 
inherent capacity to develop and adapt itself to current 
needs; indeed, if this were not true it would have 
withered and died long ago rather than have grown and 
flowered so gloriously. While these changes almost 
invariably are left to legislative action or appellate court 
pronouncement, we see no reason why the trial court, in 
sltu'ations such as thi~ one where neither legislative fiat 
nor superior precedent constrains, should not contribute 
to this growth process on the rarely appropriate oc­
casion." 

The Appellate Division continued, "there is ample 
reasonable cause to believe that the common law rule 
excluding a husband from a statute condemning rape 
has heretofore· obtained in New Jersey if for no other 
reason than because the rule did exist at common law 
and has not been abrogated here by legislation or 
judicial decision. (Citations omitted.) But even were we 
to indulge the present inclination of some of us to 
declare that in this more enlightened age there is no 
longer room for such parochial thinking, we could not 
apply the effect of such determination retrospectively. 
(Citation omitted.) Dismissal of this count of the indict­
ment by Judge Scalera was imminently correct In any 
circumstance and is affirmed. 

II Having thus decided the case before us we will not 
undertake to address further the substantive question or 
enunciate a rule of law. Considerations relating to the 
nature of the matter, the genuine ambivalence on the 
part of at least one of us with respect to the question, the 
absence of need in the present case for such a determi­
nation and the unlikelihood that the problem will again 
arise in view of the imminence of the effective date of 
the new code of criminal justice produced this restraint. 
In the new code the legislature speaks clearly of Its 
determination that a spouse should not be excluded or 
enjoy any preferential treatment in matters such as this. 
N.J.S.A. 2C: 14-5 (b)." 

(Editor's Note: Legislation similiar to that enacted in 
New Jersey, removing the spousal exception from the 
rape law, has been introduced in many legislatures 
around the country. For example, House Bill 904 was 
introduced in the Florida House of Representatives In 
1979 and that bill stated, • Nothing In this chapter shall 
preclude the bringing of a charge of sexual battery by an 
individual against a person who is his or her legal 
spouse." Similiar legislation was introduced and 
enacted into law in California this year. That bill, 
Assembly Bill 546, passed the California Assembly on a 
vote of 50 to 18. The Senate concurred and Governor 
Brown signed the bill into law. That law removes refer­
ence to gender from the rape law and creates a new 
criminal category for rape of a spouse by force or threat 
of force.) 

Sexual issues arise in custody 
and foster care litigation 

In a split decision, the New Jersey Appellate Court, in 
M.P. v. B.P., 404 A.2d 1256 (1979), ruled that two minor 
children were better off with their "dutiful" lesbian 
mother than with their father, whose sexual behavior 
indicated a "troubled and deviant" personality. 

The defendant mother had had custody of the minor 
children for seven years when the plaintiff father sought 
and was awarded by the trial court custody of the minor 
children on the ground of "changed circumstances." 

The mother appealed, contending that the trial court's 
decision was based solely on the fact that she was an 
.admitted practicing homosexual. The appellate court 
agreed, finding in all respects that she was a dutiful 
mother and that the father had failed to meet his burden 
of showing that lithe probability for serious psycho­
logical harm accompanying or resulting from such a 
[change of custody] will not become a reality." 

Of particular significance was the court's finding that 
the possibility that the mother's sexual orientation might 
cause the children some embarrassment did not consti­
tute "changed circumstances" and intimated that it 
might, in fact, benefit the development of the children. It 
stated that: 

"because the community Is intolerant of her differences the girls may 
sometimes have to bear themselves with greater than ordinary forti­
tude. But this does not necessarily portend that their moral welfare or 

c· 

safety will be jeopardized. It is just as reasonable to expect that they C'" 
will emerge better equipped to search out their own standards of right 
and wrong, better able to perceive that the majority is not always ~. 
correct in its moral judgments, and better able to understand the 
importance of conforming their beliefs to the requirements of reason 
and tested knowledge, not the constraints of currently popular senti-
ment or prejudice." 

f\ similar result was reached by the Michigan Circuit 
Court in Smith v. Smith, Mich. Cir. Ct., Kent Cty. (1979), 
where the father objected to the mother's custody of 
their child on the ground that she was an admitted 
lesbian and lived with her lesbian lover. 

After hearing expert testimony on the subject of 
female homosexuality to the effect that "it is not a dis­
order or a disease, but rather a variation" and that ··sex 
is not a significant variable in the case of a child [but] it 
is, rather, the kind of care, the quality of care, the love, 
security, affection, and consistency of discipline that are 
important", the court held that • 'lesbianism is only one of 
several factors to be considered, and that in and of itself, 
female homosexuality is not a bar to the granting of 
custody of a child or children under the Child Custody 
Act of 1970." 

In Marriage of Ashling, 599 P.2d 475 (1979), the 
Oregon Court of Appeals affirmed the plaintiff father's 
request that custody of the minor children be vested in 
him. The opinion did not state the reason for the father's 
custody request nor the grounds on which it was granted 
or affirmed. It did, however, overturn a restriction placed F 

on the visitation rights. of the mother, a lesbian. The l 
restriction required that "visitation [be] limited to such . 
time and place that Petitioner does not have with her, in 
her home, or around the children any lesbians." The 
court found the mother's sexual practices to have been 
discreet and deleted the restriction. 
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Illinois, less liberal, took into consideration in a con­
tested child custody case, both the emotional and moral 
well-being of the children. 

In De Franco v. De Franco, 67 III. App. 3d 760 (1979), 
the plaintiff father successfully sought to have the 
custody of his children taken from their mother and 
vested in him on the ground that the mother IIhad 
commenced cohabiting with a male person in the resi­
dence occupied by her and the minor children." The 
male in question was married and the adulterous 
relationship was, the court noted, a crime in Illinois as 
well as constituting "an interference with Illinois public 
policy protecting the marital relationship and the family 
as an institution." Based upon this public policy em­
bodied in The Marriage and Dissolution of Marriage Act, 
III. Rev. Stat. 1977, ch. 40, para. 101 et seq., the court 
held that lithe type of flagrant adulterous relationship 
present here ... negatively affected the moral health of 
the De Franco children. 

In Minnesota, a father's parental rights were term­
inated in In Re H.M.P. W., 281 N.W.2d 188 (1978), based 
on Minn. Stat. § 260.221 (b)(4) which states that parental 
rights can be terminated if "the parents are unfit by 
means of debauchery ... or repeated lewd and lasciv­
ious behavior, or other conduct found by the court to be 
likely to be detrimental to the physical or mental health 
or morals of the child." 

The father had been convicted several times for crim­
inal sexual conduct but argued that although his criminal 
conduct fell within the meaning of "lewd and lascivious 
behavior," the statute implied that "such reprehensible 
conduct must be observed by the children or must affect 
them directly." The Minnesota Supreme Court rejected 
such an interpretation, finding that the wording of the 
statute indicated that lewd and lascivious conduct is, per 
se, detrimental to the physical or mental health or 
morals of the offender's child. 

Big Brother 
The right of the Big Brothers organization to ask pro­

spective "big brothers" whether they are homosexual 
has been upheld by the Minnesota Supreme Court in Big 
Brothers, Inc. v. Minneapolis Comm'n on Civil Rights, 
284 N. W.2d823 (1979). 

The case arose when Gary Johnson, in his application 
to the organization, named Jack Baker as a reference, a 
well-known spokesman for homosexuals, which in turn 
led to his disclosing, when asked by the organization, 
that he was gay. Johnson contended that the Min­
neapolis Civil Rights Ordinance, which forbade discrimi­
nation by certain entities on the ground of, among 
others, "affectional preference," prohibited Big 
Brothers from inquiring about affectional preference and 
from communicating such preference, where it was 
same-sex directed, to the mother of the potential "little 
brother." The court noted that every potential big brother 
was subject to questioning on any important aspect of 
his lifestyle which differed from what the mother would 

. regard as a normal stereotype and concluded that since 
the Big Brothers' objective in inquiring into sexual prefer­
ence was legitimate, to then inform the mother of any 
same-sex affectional preference would be a violation of 
the Civil Rights Ordinance only if actual discrimination 
could be shown. . . 

Sexual history of mother 
is irrelevant in paternity action 

South Carolina Department of Social Services v. Brown, 
South Carolina Supreme Court, opinion filed March 15, 
1979. 

In the case of South Carolina Department of Social 
Services v. Brown, South Carolina Supreme Court, opin-

. ion filed March 18, 1979, the Departm.ent of Social 
Services brought a paternity action against respondent 
William Brown. In the trial court, the family court judge 
found that the Department failed. to establish p~ternity. 
The South Carolina Supreme Court reversed that holding 
because the trial court considered irrelevant evidence. 

Emma Mae Cooper, the child's mother, testified at the 
hearing that respondent was the father of the child. She 
testified that she had sexual relations with no one other 
than respondent from December 1969 through March 
1970, and that the child was born in November 1970. 

On cross-examination, Ms. Cooper testified that she 
had given birth to four children, including the child in 
question. Three of the four are living and each has a 
different father. No testimony, however, was introduced 
to connect Ms. Cooper's previous sexual history with the 
critical period of the conception of the child in question. 

The trial court relied upon this evidence concerning 
her previous sexual history in finding that the Depart­
ment had failed to prove its cas~. The Department 
argued on appeal that the consideration by the trial court 
of Ms. Cooper's previous sexual history was erroneous. 

The South Carolina Supreme Court held, "it is gener­
ally recognized that evidence of the mother's sexual 
activity is irrelevant and immaterial in a paternity pro­
ceeding, except for impeachment purposes, unless the 
specific instances of sexual activity are within the crit­
ical period of conception. (Citations omitted.) The 
general rule is well stated in an annotation on the subject 
at 104 A.L.R. 84: 'The issue in bastardy prosecutions 
being the paternity of the child, the character of evi­
dence admissible must bear a definite relationship to the 
probability of the accused being the father, and within 
this limitation the general rule has become established 
that evidence of sexual intercourse between the mother 
of an Illegitimate child and others than the accused 
about the time of commencement of the period of gesta­
tion is admissable upon that issue, while offers of evi­
dence, unlimited as to time, and referring to a time when 
in the course of nature conception could not have taken 
place, will be rejected as Irrelevant and Immaterial.' 104 
A.L.R. at 85. 

"The above stated rule was applied by this court in 
Kenington \I.. Catoe, 68 S.C. 470, 47 S.E. 710 (1904). 

"Since the evidence of Ms. Cooper's sexual activity 
was not Introduced for impeachment purposes and was 
not related in time to the conception of Joseph, the evi­
dence was not relevant to any issue presented in this 
case. The family court erred by considering this evi­
dence in its order."· 
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Sterilization of retarded not 
authorized by common law 

A father's petition to have his 20-year-Old mentally 
retarded daughter surgically sterilized was denied in 
Guardianship of Tulley, 83 Cal. App. 3d 698 (1978). 

Diane Tulley suffered from cerebral palsy. At age 20, 
she had the intelligence and comprehension of a three 
year old. The medical testimony established that 
although Diane was capable of engaging in sexual inter­
course, any resulting pregnancy would cause psychi­
atric harm and that a hysterectomy would oe in her best 
interests. 

The issue, as stated by the Court of Appeals, was 
"whether in the absence of statute the court is author­
ized to order the involuntary sterilization of a mentally 
incompetent ward where ... the guardian consents to 
such operation, and the procedure suggested is justified 
both medically and socially." 

The court noted that "steriUzation ... is an extreme 
remedy which irreversibly denies a human being the 
fundamental right to bear and beget a child [and that] the 
overwhelming majority of courts hold that the juris­
diction to exercise such awesome power may not be 
inferred from the general principles of common law, but 
rather must derive from specific legislative authori­
zation." Citing Guardianship of Kemp, 43 Cal. App. 3d 
758 (1974) which involved a similar situation, the court 
pointed out that Cal. Welf. & Inst. Code section 7254 pro­
vides for the circumstances and procedures under 
which mentally retarded persons can be sterilized and 
stated that in view of the comprehensive nature of the 
statute "it may be concluded that the Legislature did not 
intend that sterilization of the mentally retarded was to 
be c~uried out without meeting the requirements im­
posed by this statute." It also rejected the claim that to 
deny the relief requested would violate Diane's consti­
tutional right to privacy, holding that the statute did not 
erect an absolute bar to the sterilization of mentally 
retarded persons and that the restrictions imposed by 
the statute were within the state's right' 'to provide ade­
quate procedural safeguards to ensure the avoidance of 
potential abuses." 

Cohabitation becomes issue in 
alimony modifications 

The case was remanded to the trial court for determi­
nation of the wife's actual needs during the period she 
was receiving financial aid from her lover. 

California, on the other hand, has provided by statute, C. 
Cal. Civ. Code section 4801.5, that where an alimony­
receiving spouse is cohabiting with a person of the oppo­
site sex, a rebuttable presumption of a decreased 
spousal support need is raised. ' 

The meaning of "cohabitation" was raised in Thweatt 
v. Thweatt, 96 Cal. App. 3d 530 (1979), where a husband 
sued, based on section 4801 .5, for the reduction or 
termination of his alimony obligations on the ground that 
his former wife was sharing a house with a man named 
Muldrow. The facts indicated that there was no sexual 
relationship between the wife and Muldrow but that 
Muldrow was simply a roommate who shared the ex­
penses of rent, utilities and food. The issue was whether 
such a platonic relationship constituted "cohabitation" 
within the meaning of section 4801.5. 

The court reviewed the history of section 4801.5, not­
ing that the former provisions of the section had used the 
term "living with" rather than "cohabitation" and that 
the term had been construed to encompass a situation 
where parties of the opposite sex shared living ac­
commodations on a platonic basis. The replacement of 
the "living with" standard with that of "cohabitation" 
Indi08ted to the court that "it is not enough to show the 
supported spouse and the person of the opposite sex 
'were merely sharing living accommodations.' " How­
ever, the court declined to state whether a sexual 
relationship was required to be shown under the 
"cohabitation" standard. C· . 

It distinguished In Re Marriage of Leib, 80 Cal. App. 3d 
629 (1978), where the court implied that a platonic 
relationship would suffice under section 4801.5, by the 
fact that Leib, although no sexual relationship was in­
volved did involve a one-on-one relationship between a 
man a'nd a woman, where the parties vacation.ed ~o­
gether and the man paid a large part of their routine liv­
ing expenses. 

Thus the Thweatt decision was limited to its facts, a 
sltuatio~ involving a "boarding house arrangement." 

A Minnesota court, in Anonymous v. Anonymous, 
Ramsey Cty. Minn. Dist. Ct. (2d Dist. 1978), held that a 
wife's subsequent lesbianism constituted a material 
change in circumstances justifying the termination of 
alimony. 

In 1972 the couple were divorced and entered into an 
agreement providing that the hu~band would pay ~he 
wife $130 per month "until such time as she remarnes 
or dies, whichever occurs first." Shortly thereafter, th~y 

Several court decisions have looked at the question of were reconciled but did not remarry. In 1976, they again 
what facts constitute a material change in circum- separated and the wife commenced living with. her 
stances which will justify a change in an alimony award. lesbian lover. The husband sued for, among other things, 

In Brister v. Brister, 92 N.M. 711, 594 P.2d 1167 a decree terminating his alimony obligations. The court 
bl' stated that there was nothing in the relative financial (1979). the husband sought to reduce ~is al,imony 0 Iga- condition of the parties which would justify a termlnatl'!n 

tions on the ground of changed financ!al clrcumsta~~es of alimony but pointed out that there had been a basIc 
in that his former wife was living With and receiving change in the assumptions which underlay the 1972 
financial support from her lover. The court stated that t 
"there is no fixed rule by which the amount of alimony agreement, namely that at the time of the agreemen, L 
can be determined" and that each case must turn upon the wife was 30 years old and the husband could 
its own facts with the most important factor being the realistically have assumed that she would remarry. The 
r :pient's need for support. The fact that finan- court stated that th.e husban~ would !"o~ have sti~ulated 

~~£~~~~~~ r:~~c[~~~~~~r~~~tI~~o~~e;Ii~O~~ ~:!~~~!! ~~:t~r~:dt~t:~~~~~rs ~:~.!h:e:~~ ~ri~~~a~r~~ge or 
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Bail may be denied in 
Nebraska rape prosecutions 

Parker v. Roth (1979) 278 N. W. 2d 106. 

Article I, Section 9, of the Nebraska Constitution was 
amended by vote of the people on November 7, 1978. 
This ballot amendment was referred to as the 1978 Bail 
Amendment. That article now provides "all persons shall 
be bailable by sufficient surities, except for treason, sex­
ual offenses involving penetration by force or against the 
will of the victim, and murder, where the proof is evident 
or the presumption great. Excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and 
unusual punishment inflicted." The amendment added 
the phrase, "Sexual offensives involving penetration by 
force or against the will of the victim" to the section of 
the Nebraska Constitution pertaining to bail. In the case 
of Parker v. Roth (1979) 278 N.W. 2d 106, the Supreme 
Court of Nebraska upheld the consitutionality of this 
prohibition of bail in certain rape cases. 

The defendant attacked the constitutionality of this 
bail restriction on the grounds that it violated the Eighth 
Amendment to the United States Constitution, the Equal 
Protection Clause of the Fourteenth Amendment to the 
United States Constitution, and appellant's presumption 
of innocence protected by the Due Process Clause of 
the Fourteenth Amendment to the United States Consti­
tution. The defendant also argued that it impaired his 
right to the effective assistance of counsel and to free­
dom to prepare his defense under the Sixth and Four­
teenth Amendments to the United States Constitution 
and that the bail amendment violated the cruel and unus­
ual punisment clause of the United States Constitution. 

The defendant was charged with having subjected 
another person to sexual penetration by force on Janu­
ary 10, 1979. After entering a plea of not guilty he sought 
release on bail. The municipal court denied the request 
on the basis that the state constitution did not permit bail 
in a case of this nature. 

Defendant then filed a petition for writ of habeas 
corpus in ~he ~istrict court alleging that he was being 
unlawfully Imprisoned and deprived of his liberty by vir­
tue of the municipal court's refusal to set bail. The 
district court, following a hearing, upheld the constitu­
tionality of the bail amendment. From the order denying 
bail, defendant appealed to the Nebraska Supreme 
Court. 

Without admitting his guilt, defendant stipulated for 
purposes of this appeal that the proof was evident or the 
presumption was great that appellant committed a sex­
ual offense involving penetration by force. 

The Supreme Court first reviewed defendant's conten­
tion that the law violated the Eighth Amendment to the 
United States Constitution. The court held that the Eighth 
Amendment does not support the position that bail is 
required in all cases. The court noted that even the 
defendant acknowledged this. Appellant argued to the 
court that, with exception .of capital offenses and non­
capital murder, bail must be permitted in all cases. The 
court held, "The plain words of the Eighth Amendment 
merely stand for the proposition that if the legislative 
body has provided that certain offenses be bailable, the 

court may not in effect deny defendant's freedom 
through imposing an excessive amount of bail. That is 
not to say that the denial of bail in all instances may not 
be a violation of some other provision of either the 
Federal Constitution or our State Constitution. It is 
simply to say that the Eighth Amendment to the Federal 
Constitution does not stand for the proposition that one 
has a constitutional right to bail." 

The court then examined the early history of bail, 
particularly in England, and came to the conclusion that 
there was no right to bail, such concept ~not being a part 
of the English legal system. The court then went on, 
"The framers of the constitution were well aware of the 
problems of bail in England, and could quite easily have 
provided that bail should be permitted for all offenses 
had they so intended. They were not, however, attempt­
ing to provide a new right in the new cOl:lntry but instead 
were transferring an accepted, recognized principle that 
if an offehse was bailable, the individual right to freedom 
could not be defeated by requiring bail in excessive 
amounts." The court added, "Though this country is now 
more than two hundred years old, there appears to have 
been no case directly decided by the United States 
Supreme Court on this issue." 

The court did, however, look to two U.S. Supreme 
Court cases which discussed the right to bail. Stack v. 
Boyle, 342 U.S. 1,72 S.Ct1, and Carlson v. Landon, 342 
U.S. 524, 72 S.Ct. 525. The Nebraska court 
then quoted from those cases, "The bail clause was 
lifted with slight changes from the English Bill of Rights 
Act. In England that clause has never been thought to 
accord a right to bail in all cases, but merely to provide 
that bail shall not be excessive in those cases where it is 
proper to grant bail. When this clause was carried over 
into our Bill of Rights, nothing was said that indicated 
any different concept. The Eighth Amendment has not 
prevented Congress from defining the classes of cases 
in which bail shall be allowed in this country. Thus, in 
criminal cases bail is not compulsory where the punish­
ment may be death. Indeed, the very language of the 
Amendment fails to say all arrests must be bailable. We 
think, clearly, here that the Eighth Amendment does not 
require that ball be allowed under the circumstances of 
these cases." The Nebraska court then held, "in view of 
these authorities, we must reject appellant's contention 
that the 1978 Bail Amendment violates the excessive 
bail prohibition of the Eighth Amendment." 

Refusing to strictly scrutinize the Bail Amendment, the 
Nebraska Supreme Court used the "rational basis" test 
to determine whether the Bail Amendment violated 
Eq.ual Protection. After noting that even in rape cases, 
ball can only be denied if the proof is evident or the 
presumption great, the court stated, "We are therefore 
left with the question of whether the Legislature in the 
first instance, and the people thereafter, acted rationally 
and reasonably in concluding that, where the proof was 
evident or the presumption great that an individual had 
committed 8: sexual offensive involving penetration by 
force or against the will of the individual, such persons 
should not be free on bail pending triaL" The court con­
cluded that such a decision was not irrational. 

With respect to the argument that the Ball Amend­
ment violated the defendant's presumption of inno­
cence, the court stated, "Presumption of Innocence has 

continued on next page 
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nothing to do with confinement or release prior to trial. 
Presumption of innocence is only a recognition that, 
under our American jurisprudence, one charged with a 
criminal offense is presumed innocent until proven guilty 
beyond a reasonable doubt ... Whether the defendent is 
released on bail pending trial has no relationship to the 
presumption of innocence he is clothed in. One charged 
with murder, a non-bailable offense, enjoys the presump­
tion of innocence. Likewise, one eligible for bail who can­
not make bail, enjoys the presumption of innocence. We 
are unable to see how one confined to jail loses a 
presumption of innocence because of his incarcer­
ation. " 

The court then rejected defendant's other arguments. 
Justice McCown filed an opinion in which he concurred 
in the result but not the reasoning of the majority opinion. 
He stated, lithe majority opinion asserts that a 'right to 
bail' does not involve a 'fundamental right' guaranteed 
by the Constitution of the United States. It is clear that a 
denial of any' right to bail' of necessity, involves a loss of 
liberty and that the constitutional guarantee that no per­
son shall be deprived of liberty without due process of 
law is a 'fundamental right.' The United States Supreme 
Court said, "From the passage of the Judiciary Act of 
1789 ... to the present Federal Rules of Criminal Pro-
cedure ... Federal 'law has unequivocally provided that 
a person arrested for a non-capital offense shall be 
admitted to bail. This traditional right to freedom before 
conviction permits the unhampered preparation of a 
defense, and serves to prevent the infli,ction of punish­
ment prior to conviction.' Stack v. Boyle, 342 U.S.1, 72 
S.Ct.1. The right to bail is a 'fundamental right' of every 
person, and any constitutional or legislative enactment 
dealing with it must be strictly scrutinized." 

Justice McCown, therefore, took, exception to the 
majority's position that they need not strictly scrutinize 
this amendment. 

Prison censorship of sexually 
oriented publications invalid 

The United States District Court in New York re­
viewed, in Jackson v. Ward, 458 F. Supp. 546 (1978), the 
constitutionality of certain guidelines used by New 
York's corrections officials in determining which publi­
cations prison inmates may receive. 

One of the two guidelines in issue, Guideline no. 2, 
stated that "publications which appeal to prurient inter­
ests or which are utterly without redeeming social value, 
or which clearly depict acts involving necrophilia, maso­
chism, sadism, bestiality, or unnatural preoccupation 
with excrement, are not acceptable. Otherwise, litera­
ture dealing with the subject of sex is to be considered 
appropriate." The other, Guideline no. 6, stated that "the 
publication should not incite disobedience towards law 
enforcement officers or prison personnel." Both were 
challenged as vague and overbroad on their face. 

The court pointed out that lIa prisoner retains all the 
rights of an ordinary citizen except those expressly, or by 
necessary implication, taken from him by law" and that 
"a prisoner or inmate retains those First Amendment 
rights that are not inconsistent with his status as a 
prisoner or with the legitimate penological objectives of 

the corrections system." Correctional authorities must. 
the.refore, ~how a substantial and controlling interest 
which requires the subordination or limitation of these 
First Amendment rights. The standard required is "a 
substantial factual showing by corrections officials that C' 
a publication poses a tangible threat to the order. 
security, or rehabilitative programs of the prison before 
they may bar the publication from the facility" and such 
restriction of First Amendment rights may be "only to 
the extent absolutely necessary. " 

The court found Guideline no. 2 to be unconstitutional 
in that it failed to comply with the standard set forth by 
the U.S. Supreme Court in Miller v. California. 413 U.S. 
15 (1973), defining obscenity and the prison authorities 
failed to show that such material had any harmful effect 
on the peace and order of the institution. 

Guideline no 6, on the other hand, was upheld on the 
ground that it had adopted the equivalent of a "clear and 
present danger" standard. 

Judge may not be disciplined 
for adultery in Pennsylvania 

The Pennsylvania Supreme Court in In the Matter of 
Dalessandro,(Pa.) 397 A.2d 743 (1979), has held that an 
open and notorious adulterous relationship by a judge 
does not constitute grounds for diSCiplinary action. 

The court reviewed a determination by the Judicial 
Inquiry and Review Board that Judge Dalessandro's 
"open and notorious relationship" with a married 
woman while, he himself was married violated Article 5. 
section 18(d) of the Pennsylvania Consitution. Article 5. C-' 
sect.ion 18(d) sets forth the kind of conduct which 
warrants discipline of judges. Such conduct involves 
misconduct in office, neglect of duty or any violation of 
Article 5, section 17- of the,.Pennsylvania Constitution, 
which prohibits judges from engaging in any activity pro­
hibited by law or which violates any canon of legal or 
judiCial ethics prescribed by the Pennsylvania Supreme 
Court. 

The court first examined Article 5, section 18(d} and 
found that it was concerned only with the conduct of a 
judge in his official capacity. It then proceeded to exam­
ine Article 5, section 17(b) and after first noting that 
Judge Dalessandro's adulterous relationship was not 
prohibited by law, focused on Canons 1 and 2 of the 
Canons of Judicial Ethics, finding that they, like Article 5, 
section 18(d), focused on official conduct. The court 
stated that "the language of these Canons strongly indi­
cates that they are concerned with the conduct of a 
judge in his official capacity and not with his conduct in 
his private life" and concluded that: 
"the constitutional scheme and the Canons are concerned with: 

(1) the conduct of a judge acting in an official capacity 
(2) any other conduct which affects the judge while acting in an 

official capacity, and . 
(3) conduct prohibited by law. 

To read into the constitution or the canons prohibitions which go 
beyond the above categories is to enter a most precarious area of 
Inquiry for the state-the realm in which private moral beliefs are en- .. 
forced and private notions of acceptable social conduct are treated as C 
law." 

Further, -the court noted that if the conduct of a judge 
is offensive to the "personal sensibilities" of the public. 
the public can assert their views through the election 
process, judges being publicly elected officials. 

5 Sex L. Rptr. 68 



NATIONAL COMMITTEE FOR .. 
SEXUAL CIVIL LIBERTIES 

I FACT SHEET I 
It's Time You Knew About 

The National Committee for 
Sexual Civil Liberties 

NCSCL is unique: 
• For over 10 years it has fought and ,von 
the Constitutional battles on the issues 
affecting all our lives. 
• It has educated countless legislators ,,,ith 
its special kn()\vlcdgc and expertisc. 
• It has monitored and influenced thc ad­
ministrative bureaucracies and expandcd 
our rights - both at state and federal 
levels. 

Purpose and Goals 
The National Committee for Sexual Civil Liberties is a 

private, nonprofit organization dedicated to the pursuit of 
sexual civil liberties through education, both public and 
within the executive, legislative, judicial, and admini­
strative branches of government. 

The purpose of the Committee is to work to ensure 
equal rights in all areas in which government is involved, 
no matter what the sexual, affectional, or relationship 
status of the person. 

The Committee consists of a select group of men and 
women chosen for their dedication to the concept of 
total civil rights in the sexual area and for their expertise 
and scholarship in their various professional, academic, 
and practical disciplines, such as law, sociology, history, 
psychology, medicine, education, science, and theology. 

Through its membe~s and its distinguished Board of 
Consultants, the Committee strives to gather together, 
from all regions of the nation and beyond, those whose 
achievements, aptitudes, and temperaments may prove 
to be a valuable resource in the pursuit of sexual civil 
liberties. 

Activities of the NeSeL 
and Its Members 

Since its beginnings over a decade ago, the Com­
mittee and its members have been active in litigation, 
education of officials in government and private 
organizations, and research and writing in the field of 
sexual liberties. Much of the work has been done in the 
name of the Committee; some has been in the names of 
individual members who have credited the Committee as 
the source of information, ideas, and other assistance. 

The Committee meets twice a year and presents an 
annual program of scholarly papers and panels. Some 
time is usually devoted to reviewing the current publica­
tions of interest, including books and articles by Commit­
tee members. 

• I t has givcn us the Executive Branch of 
governm"ent as a tool to cffectuatc social 
and legal change. 
NCSCL has: 
the history and background, the record. 
the legal expertisc and the political under­
standing to ,,,in the cases of the '80s in the 
courts. and to educate those entrusted ,,,ith 
govcrnnlent to ensure that libcrty. equality 
and justice hecolne reality. 

Some elUTent Projects 
Th~ National Committee is assisting in the develop­

ment, expansion, enforcement, and implementation of 
executive orders banning sexual orientation discrim­
ination and invasion of sexual privacy in several states 
and on the federal level. Its most recent achievements 
have been in California, where Governor Edmund G. 
Brown Jr. issued an order banning discrimination in cer­
tain areas of state government under his jurisdiction. A 
similar executive order issued earlier by the governor of 
Pennsylvania was obtained through the work of mem­
bers of the Committee. In conjunction with this project, 
the Committee is actively concerned with establishing a 
Sexual Privacy and Orientation Commission in Cali­
fornia and several other jurisdictions. 

The Committee is working with, educating, and serv­
ing as a consultant for various administrative agenCies, 
departments, commissions, and councils throughout 
California state government and in several other states. 

The Committee is concerned with the establishment 
of new criteria for publication of appellate opinions and 
changing policy regarding citation of unpublished 
opinions as precedent. 

The Committee continues to educate those with past 
convictions for "lewd conduct" or "sexual solicitation" 
in California, of the retroacti~e effect of the new law in 
this area (see Litigation Project for information on the 
case of Pryor v. Municipal Court) and to assist the judi­
ciary in creating a procedure to administer the effect of 
the new law. 

Jury instruction committees (both ad hoc committees 
and those associated with bar associations) have 
worked and are working with the Committee to ensure 
that the jury instructions developed for sexual cases are 

. a fair and correct statement of the law. This includes cor­
recting previous miSinterpretations of the law contained 
in standard instructions used by judges to inform juries 
of the applicable law at the conclusion of a criminal 
case. 



Litigation Project 
. Major Victories of the 1970s 

Sexual So/citation/Lewd Conduct: I n the case of Pryor 
v. ~unicipal. Court (1979) 25 Cal.3d 238, the Litigation 
~roJe'?t was successful in challenging the constitu­
tlonall~y of the California statute prohibiting soliqiting or 
engaging In lewd conduct. The California Supreme Court 
held that the statute was vague, and it established a 
totally new definition for the term "lewd conduct." The 
Court also held that solicitation of a lawful sex act may 
not be criminalized by the state, and that the state may 
not constitutionally prohibit sex in public absent a show­
ing of the presence of someone who may be offended. 
Under the new statutory interpretation, a prosecutor 
must prove that a defendant knew or should have known 
of the presence of someone who may be offended. The 
new definition and this new interpretation were made 
retroactive, even to cases which. have been final and 
closed for years. The. Litigation Project had previously 
attempted to overturn .this law in numerous cases in­
cluding Silva v.' Municipal Court (1974) 40 Cal.App.3d 
733; People v. Williams (1976) 59 Cal.App.3d 225; People 
v. Oeyhle (1976) 76 Cal.App.3d Supp. 1. The Litigation 
Project also filed an amicus brief before the Ohio 
Supreme Court in the case of State v. Phipps (1979) 58 
Ohio St.2d 271, urging the Court to declare that state's 
homosexual solicitation law unconstitutionally over­
broad. Although that Court did not declare the statute 
overbroad, it did place a limiting construction on the 
statute. 

Employment Discrimination: After two years of un­
successful attempts to administratively secure a favor­
able interpretation of the California Fair Employment 
Practices Act to include protection for homosexuals, the 
Litigation Project involved itself in the case of Gay Law 
Students' Association v. Pacific Telephone and Tele­
graph Company (1979) 156 Cal.Rptr. 14. The California 
Supreme Court held that being openly gay is a "political 
activity" protected by the California Labor Code section 
which prohibits employers from regulating or attempting 
to influence the political activities of employees. This 
was a landmark decision in that it was the first time any 
state supreme court had granted protection to homo­
sexuals against discrimination by private employers. 

Prostitution: The Litigation Project was successful in 
establishing that soliciting for an act of prostitution is a 
specific intent crime under California raw. In the case of 
People v. Norris (1978) 152 Cal.Rptr. 134, the Appellate 
Department of the Los Angeles Superior Court held that 
in every case involving solicitation for prostitution, the 
prosecutor must prove that the defendant intended that 
an act of prostitution actually occur. Since the purpose 
of the statute, the Court held, is to prevent the solicita­
tion of a crime, if the defendant does not intend for a 
crime to be committed, he or she must be found not 
guilty. This ruling has resulted in more· frequent 
acquittals. . 

Sexual Battery: After the Los Angeles City Attorney 
established a policy of filing battery charges in sexual 
cases involving allegation~ that a male defendant 
touched the genital area of a plainclothes vice officer 
the Litigation Project became involved in the establish: 
ment of standards of guilt and innocence. In the case of 
People v. Sanchez (1978) 147 Cal.Rptr. 850, the Ap­
pellate Department of the Los Angeles Superior Court 
held, for the first time in California, that a jury must re­
turn a verdict of not guilty if it has a reasonable doubt as 
to whether the defendant had a reasonable belief that 
the officer would not object to the touching and therefore 

would not be offended. Prior to the Sanchez case 
def.endants h'ad to raise the defense of entrapment: 
which must be proved by a preponderance of evidence. '._ . 
The Sanchez case reversed that burden so that a \. 
defendant now need only establish a reasonable doubt 
as to whether the offi~er was. ac:ting in an enticing 
manner. As a result of thiS case, Junes are returning not 
guilty verdicts more frequently. 

~oitering/So.licitation: In the early 1970s, the 
Colorado Legislature enacted a penal code revision de­
criminalizing private sex between consenting adults as 
well as sexual solicitation. The Legislature, however, 
en~c,,~d a la~ prohibiting loitering for the purpose of 
sohcltlng deviate sexual conduct. The Litigation Project 
successfully challenged the constitutionality of that 
statute in the c:ase of People v. Gibson (Colo. 1974) 521 
P.2d 774. ThiS case became a model for similar 
challenges in other states, including the attempt by the 
Litigation Project to have a similar law in California de­
clared unconstitutional. See People v. Ledenbach (1976) 
132 Cal.Rptr. 643. A Municipal Court judge declared the 
California law unconstitutional but was reversed on 
appeal. The Litigation Project is participating in further 
litigation in this area (see below). 

Privacy: The first case of the Litigation Project in­
volved a challenge to the Texas sodomy law, which pun­
ished oral and anal sex between all consenting adults in 
private. The Litigation Project was successful in having a 
3-judge Federal District Court declare that statute un­
constitutionally overbroad in the case of Buchanan v. 
Batchelor (N.D. Texas, 1970) 308 F.Supp. 729. Although 
this decision was reversed on procedural grounds only 
by the United States Supreme Court, the substantive C 
holding by the District Court remains a landmark . 
decision. . 

Some Test Cases for the 1980s 
Consenting Adult Private Sex: A majority of states in 

this country continued to criminalize private sexual acts 
between consenting adults. Some of those states allow 
married couples to perform oral and anal sex in private, 
but deny the same rights to unmarried persons, whether 
heterosexual or homosexual. The Litigation Project has 
become involved in several major test cases challenging 
the so-called '·sodomy laws." The New York sodomy law 
prohibits consenting adult sex of this nature except if the 
parties are married to each other. The Litigation Project 
filed an amicus curiae brief in the case of People v. 
Ronald Onofre, Case No. 914/1979. On January 24, 
1980, the Appellate Division of the Supreme Court of the . 
State of New York unanimously declared the New York 
sodomy law unconstitutional, stating that sexual privacy 
is a fundamental right. Because of its importance, the 
case has been accepted by the New York Court of Ap­
peals. The Litigation Project will remain involved in the 
case until an opinion is rendered by that Court. The 
Pennsylvania sodomy law is similar in scope to that of 
New York and is also under attack by the Litigation 
Project. Commonwealth v. Scagliano was argued before C 
the Pennsylvania Supreme Court. The Litigation Project 
filed an amicus curiae brief and participated in oral argu­
ment in that case. The Massachusetts, Rhode Island, 
and Maryland laws prohibiting various forms of private 
sexual conduct are also being scrutinized in cases in 
which the Litigation Project is participating. 
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Sex Registration: California law provides that anyone 
convicted of certain sex crimes must reg ister as a sex 
offender in the community in which he lives. This require­
ment applies to persons convicted of rape, child 
molestation, as well as certain forms of consenting adult 
sexual behavior. The Litigation Project is working toward 
having the sex registrati.on requirement declared un­
constitutional as it applies in cases of consenting adult 
sexual behavior (People v. Ripley, presently on appeal in 
the California appellate courts). Although many prose­
cutors, judges, and police agencies are of the opinion 
that sex registration for consenting adult conduct is un­
necessary and too severe a penalty, no one has been 
successful In having either the Leg islature of the courts 
eliminate the requirement. In the last three years, the 
state Senate has, on two occasions, rej ected attempts to 
limit the registration requirement. The courts therefore 
seem to be the appropriate avenue. 

LOitering/Solicitation: California prohibits loitering in 
a restroom for the purpose of solicit ing a lewd act. The 
word "lewd" is not defined, and the statute is so vague 
that it allows for arrest based upon suspicion rather than 
probable cause. Anyone convicted of this offense must 
reg ister as a sex offender. If a teacher is merely arrested 
for this offense, he may be immediately suspended with­
out pay. The Litigation Project was successful in a con­
stitutional challenge to this law, at the trial court level. 
The prosecution has appealed and the Project will con­
tinue litigation in this area until there is a definitive de­
cision by the California Supreme Court. 

Sexual Solicitation/Lewd Conduct: When a Municipal 
Court judge in Tul sa, Oklahoma declared that city's lewd 
conduct ordinance unconstitutionally vague, the 
prosecution appealed. The Litigation Project filed the 
main brief in support of the decision of the Municipal 
Court. The Project is currently awaiting the decision of 
the Court of Criminal Appeals for the State of Oklahoma 
in that case (City of Tulsa v. Carmack, Case No. 0-79-58). 

In addition, the Litigation Project is participating in 
several California appellate cases which will clarify 
some of the ambiguities of the decision in Pryor v. 
Municipal Court, establishing criteria for arrest and 
prosecution, setting forth the roles that plainclothes vice 
officers may and may not play, and testing the appro­
priateness of the jury instructions which were developed 
by California's official jury instruction committee 
(CALJIC) as a result of the work of the National Com­
mittee's jury inst ruction project (see above.) 

Student Organizations: The Litigation Project fil ed an 
amicus curiae brief in the case of Gay Student Services 
v. Texas A&M University, which was recently decided by 
the United States Court of Appeals for the Fifth Circuit, 
Case No. 77-3395, opinion fi led February 20, 1980. The 
student organization was denied recognition by the Uni­
ve rsity, and filed suit in Federal Circuit Court for injunc­
tive relief. The Federal District Court dismissed the com­
plaint on a number of procedural theories. The Court of 
Appeals reversed and ordered the District Court to rein­
state the complaint and allow the students to prove their 
case. The Court of Appeals held that if the facts stated in 
the complaint were true, the students had stated a cause 
of action entitling them to a decision on the merits. The 
Project has also acted as consultant to attorneys and 
student organizations in simi lar cases around the 
count ry in which universities have denied official recog­
nition to gay student organizations. 

Prostitution: The Litigation Project is current ly in­
volved in a challenge to the prostitution laws in this coun-

try. The Project has chosen California as the battle­
ground for this litigation for three reasons. First, the Cali­
fornia statute is one of the broadest and most prohibitive 
in the country, if not the world . Second, the California 
Supreme Court has demonst rated a will ingness to 
st rictly scrutinize statutes regulating sexual conduct and 
speech. Th ird, the Project has enlisted the support of a 
historian, a sociologist, sex therapists, and several 
attorneys and law students to work on the project (all of 
whom reside in Los Angeles). The research material and 
the briefs developed in this case will be a model for 
challenging prostitution laws in other states. 

In People v. Farnia, et al., presently before the Los 
Angeles and Beverly Hills Municipal Courts, the Project 
is seeking to establish that private sex between consent­
ing adults is a constitutionally-protected right, and there 
is no compelling state interest or rational basis for 
criminal izing private sex simply because money or other 
consideration is involved. The Project is seeking to limit 
the statute so that only the public aspects of prostitution 
are regulated, not the private aspects. On March 19, 
1980, the California Court of Appeal, Second Appellate 
District, issued its decision in one of the Litigation 
Project' s cases, People v. Hill (2 CRIM. No. 34488, 
Super.Ct.No. A077132), which decision severely limited 
the definition of prostitution in the context of a pimping 
and pandering case to the types of " lewd" acts set forth 
in Pryor v. Municipal Court. Nude modeling and such 
other sexual acts not involving activity between two 
persons thus can no longer be prosecuted under the 
orclstitution statute. 

Thomas F. Coleman 
Co-Chairperson and 
Co-Director of the 
Liligation Projec t 

Jay M. Kohorn 
Co-Director of the 
Lit igation Project 



Reporting the News 
The Legal Periodical 

The Sexual Law Reporter (SLR), published by Co­
Chairperson Thomas F. Coleman, has been a valuable 
resource for lawyers and judges throughout the country 
for over half a decade and is increasingly used by 
scholars, educators, legislators, administrative officials, 
and other professionals for much source material avail­
able nowhere else. 

The periodical has included judicial and adminis­
trative case summaries, pending litigation, crucial por­
tions of trial and appellate briefs, special original arti­
cles, and analyses which are being cited with increasing 
frequency in the courts. In addition, important court opin­
ions and, especially, unpublished opinions, have often 
been reprinted in full. Supporting and contributing to the 
SLR has been a major activity of the Committee. 

The SLR remains available as a consulting service to 
those in need of its expertise in drafting legislation, 
administrative guidelines, preparing court briefs, imple­
menting executive orders, or conducting educational 
seminars. When ~ppropriate, the SLR publishes mono­
graphs on subjects of particular interest in the area of 
sexual law. It also continues its news release service by 
sending stories and information about important current 
developments in the area of sexual civil liberties to 
appropriate newspapers and other periodicals. 

Making the News 
In the Federal Government 

Immigration and Naturalization: Statutes and regula­
tions regarding aliens' private sexual orientation and 
conduct have been reviewed with the Commissioner of 
the Immigration and Naturalization Service. Some pro­
posed changes have been adopted. 

Public Housing Assistance: The Committee V\!as con­
sulted by the General Counsel's office of the Department 
of Housing and Urban Development (HUO) regarding 
regulations defining "family" to include unmarried 
couples of the same and opposite sex living.in a "stable 
relationship. " 

Employment Discrimination: A national effort was be­
gun to reverse the Equal Employment Opportunity Com­
mission's (EEOC) decision that it lacks' jurisdiction to 
process complaints alleging private employment dis-
crimination for reason of sexual orientation. . 

Civil Rights: Testimony was given before the United 
States Commission on Civil Rights concerning violations 
of sexual minorities' civil rights, urging complete investi­
gations. 

Child Pornography: Members of the Committee have 
given testimony before and made recommendations to 
the United States Senate subcommittee investigating 
child pornography. 

Legal Services: The Committee has been a consultant 
to members of the United States House of Representa­
tives regarding authority of the Legal Services Corpora­
tion to aid litigation involving gay rights issues, resulting 
in defeat of a bill to oust the corporation of that authority. 

Criminal Law Reform: The Committee has partici­
pated in the monitoring and advising of the National 
Commission for Reform of Federal Criminal Laws (Brown 
Commission) so that the sexual provisions of the pro­
posed Federal Criminal Code are brought into conformity 
with the prinCiples of sexual civil liberties . 
. Military Law: A special brief for voir dire was sub­

mitted in the' administrative court martial of Air Force 
T/Sgt. Leonard Matlovich; also, members of the Com­
mittee served as expert witnesses. 

In the State Governments 
The Committee and its members have been or are in­

volved in: 
Consultations and meetings with governors (for' 

the purpose of obtaining gubernatorial executive order~ .. 
to prohibit discrimination in jobs, housing, etc.), at­
torneys general, legislators, city councils and various 
administrative leaders, personnel and groups: 
. Work on penal code re.vis~ons and legislation regard­
Ing sexual offenses ("Iolterlng," "deviate sexual con­
duct," "sodomy," "Iewd conduct," solicitation, fornica­
tion, prostitution, sex offender registration, etc.); 

Development of programs of pardon or sentence 
commutation for persons still in prison for now-abolished 
sexual offenses; 

Testimony before various governmental agencies 
and commissions, such as the Florida State and Penn­
sylvania State advisory committees to the United States 
Commission on Civil Rights, and the Illinois Department 
of Insurance (including a successful effort to achieve 
adoption of a regulation prohibiting discrimination be­
cause of marital status or sexual orientation in issuance 
of life and health insurance policies); . 

Trials and appellate cases, primarily concerning the 
constitutionality of state penal statutes or discrimination 
on the basis of sexual orientation or practices (including 
nonrecognition of gay student groups on college cam­
puses); and 

Work as advisors and consultants to judges, prose­
cutors, public defenders, and private attorneys regard­
ing specific statutes, their constitutionality under state 
and federal Constitutions, and their practical adminis­
tration. 

In Professional Associations' C 
The Committee and various members have written 

resolutions for, have worked with various sections of, 
and have testified before the American Bar Association, 
resulting in adoption of official policies urging state legis­
latures to provide legal remedies against discrimination 
against single persons in such areas as housing, credit, 
and employment; and urging state legislatures to repeal 
laws criminalizing private sexual conduct between 
consenting adults. The Committee is also urging that the 
ABA go on record against discrimination because of 
private sexual conduct or sexual orientation in regard to 
lawyers or applicants for admission to the bar. 

In addition, members of the Committee are taking 
active roles in the American Historical Association, the 
American Sociological Association, and the American 
Association of University Professors. 

NCSCL 
National Committee for Sexual Civil Liberties 
Headquarters and Litigation Project Office 
1800 North Highland Avenue 
Suite 106 
Los Angeles, California 90028 
(213) 464-6666 

East Coast Office 
Dr. Arthur C. Warner, Founder and Co-Chairperson 
180berRoad 
Princeton, New Jersey 08540 l' -
(609) 924-1950 

The National Committee for Sexual Civil liberties Is a Committee of the Sexual Law 
Reporter, which has been granted tax·exempt status under Section S01(c) (3) of the Intornal 
Revenuo Code. Financial statements are available for Inspoction by the public at the Head­
quarters of the National Committeo. 



Illinois Supreme Court 
rejects 'Marvin rule' 

C :' The Illinois Suprell1e Court in Hewitt v. Hewitt, 394 
N.E. 2d 1204 (1979) has declined to follow the trend 
started by California in Marvin v. Marvin, 18 Cal. 3d 660 
(1976) regarding the division of property following the 
breakup of a meretricious relationship. (For a review of 
the judicial decisions following Marvin, see 5 Sex.L.Rptr. 
25 [April/June 1979]). 

The facts in Hewitt were uncontested. When the plain­
tiff became pregnant in 1960, defendant told her "that 
they were husband and wife and would live as such, no 
formal ceremony being necessary, and that he would 
'share his life, his future, his earnings and his property' 
with her." For the next fifteen years they held them­
selves out as husband and wife and had three children. 
When they separated, plaintiff sued to recover one-half 
of the property accumulated during those fifteen years. 
The trial court denied her relief; the appellate court 
reversed, finding that plaintiff's complaint had stated a 
cause of action on an express oral contract. The ap­
pellate court adopted the reasoning of the Marvin 
decision but limited its application to lIa setting where 
the relationship of the parties outwardly resembled that 
of a traditional family." 

The Illinois Supreme Court reversed, holding that 
plaintiff's claims "contravene the public policy, implicit 
in the statutory scheme of the Illinois Marriage and Dis­
solution of Marriage Act, disfavoring the grant of 

C mutually enforceable property rights to knowingly, un­
~ married cohabitants. " 

The Court 'stated that "the issue of unmarried cohab­
itants' mutual property rights ... cannot appropriately 
be characterized solely in terms of contract law, nor is it 
limited to considerations of equity or fairness as be­
tween the parties to such relationships. II Major public 
policy questions are involved and the Court noted that 
more important than the rights of the parties involved is 
"the impact of such recognition upon our society and the 
institution of marriage." It queried: 

"Will ~he fact th~t legal rights closely resembling those arising from 
conventional marriages can be acquired by those who deliberately 
choose to enter into what have heretofore been commonly referred to 
as 'illicit' or 'meretricious' relationships encourage formation of such 
relationships and weaken marriage as the foundation of our family­
based society? In the event of death shall the survivor have the status 
of ~ surviving spouse for purposes of inheritance, wrongful death 
actions. workr:nen's compensation, etc.? And still more importantly: 
what of the children born of such relationships? What are their support 
and inheritance rights and by what standards are custody questions 
resolved? What of the sociological and psychological effects upon 
them of that type of environment? 

The Court further noted that the Illinois Marriage and 
Dissolution of Marriage Act ("the Act"), enacted in 1977, 
invalidated common 'law marriages, yet the appellate 
court decision, if allowed to stand, in effect revived the 
doctrine of common law marriage. Finally, it was pointed 

(
Out that in enacting the Act, the Illinois Legislature 
adopted for the first time the concept of the putative 
spouse, whereby an unmarried person acquires the 
rights of a legal spouse if he goes through a marriage 
ceremony and cohabits with another in the good faith be­
lief that he validly married. 

In view of the fact that the Legislature had so recently 

limited a property division between unmarried cohabi­
tants to situations involving a putative spouse, especially 
since at the time of the Legislature's deliberations Mar­
vin had been decided and was widely publicized, the 
Court concluded that any change in the property rights 
of unmarried cohabitants would ha've to come from the 
Legislature. 

Agreement for procreational 
sexual conduct IS void 
Fournier v. Lopez, California Court of Appeal, 1 st Dis­
trict, Opinion Filed May 2, 1979. 

Ms. Fournier and Mr. Lopez carred on a love affair for 
three years. In 1972, Ms. Fournier's doctor told her that 
she would be requited to have an operation within a year 
or two which would totally destroy her ability to bear 
children. In 1973, Ms. Fournier told Mr. Lopez of this 
problem and that she wanted to bear a child before the 
impending operation would make it impossible. She 
asked Mr. Lopez to father her child. After Lopez told her 
that he could not afford the financial responsibility for a 
child, Ms. Fournier promised him that if he would impreg­
nate her she would raise the child herself and assume all 
financial responsibilities for the upbringing of the child. 
As a result, the parties orally agreed that Mr. Lopez 
would impregnate Ms. Fournier and that Ms. Fournier 
would be solely responsible for the support of the child. 

In 1974, Ms. Fournier gave birth to the baby. She later 
changed her mind with respect to the oral agreement 
and decided that she needed financial assistance from 
Mr. Lopez. 

A lawsuit was instituted and the trial court held that 
the parties' oral contract was binding on the mother. She 
appealed and the California Court. of Appeal, First Dis­
trict, reversed the trial court decision in an unpublished 
opinion. Fournier v. Lopez, Court of Appeal, opinion filed 
MaY2,1979. 

The majority, citing Marvin v. Marvin (1976) 18 Cal 3rd 
660, held that "as stated in 'Marvin, if sexual acts form 
an inseparable part of the consideration for the agree­
ment, the agreement is invalid. In the present case, the 
expressed consideration for the agreement was the sex­
ual services of respondent. Without thes,e services there 
would not have been an agreement. The contract is 
invalid." 

Justice Parrish filed a dissent in which he stated, "The 
question is, may two people strike an enforcable bargain 
that if they have a baby, that between themselves, only 
?ne will be financially responsible for the child's upbring­
Ing? 

"The majority says no because the agreement was 
based on an 'illicit consideration of meretricious sexual 
services.' (Marvin v. Marvin (1976~ 18 Cal 3rd 660, 671, 
672, 674, 683, 684.) They contend that this was an 
agreement for prostitution ... meretricious sex and 
prostitution are synonymous terms. 

"Penal Code Section 647, subdivision (b) proscribes 
prostitution. But to describe either the father, the 
mother, or both, in this case, as prostitutes is completely 
gratuitous. , 

"This was not a contract in aid of prostitution, it was 
an agreement in aid of procreation and as such cannot 
be deemed unenforceable as against public policy." 
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most teenage pregnancies are unwanted and that a high 
proportion of teenage girls who become pregnant seek 
abortion services. The court also pointed to statistics 
showing that teenage pregnancies pose a higher 
medical risk to both the adolescent mother and her 
infant than births to adult women. Another reference was 
made to the fact that unwanted teenage pregnancies 
contribute to a high dropout rate so that a great number 
of teenagers who become pregnant do not finish high 
school. 

After reviewing these detrimental consequences the 
court stated, ''The injurious effects of pregnancy on an 
unwed teen-ager are thus substantial, far-reaching and 
may well include severe physical, mental and emotional 
trauma. In our view a responsible Legislature need not 
blind itself to the serious sociological consequences. 
Understandably concerned about the scope of these 
problems it may, in an era of growing permissiveness, 
choose to meet them in a variety of ways. It may encour­
age sex education in schools and provide for the 
dissemination of relevant educational information and 
medical attention in a manner described in Civil Code, 
Section 34.5. It may also, in our view, properly attack the 
problem more di rectly by expressly prohibiting acts of 
sexual intercourse performed by a male with a female, 
not the wife of the perpetrator, who is under the age of 
eighteen years." 

The court added, lithe Legislature is well within its 
power in imposing criminal sanctions against males, 
alone, because they are the only. persons who may 
physiologically cause the result which the law properly 
seeks to avoid." 

The defendant contended that even if the prevention 
of pregnancy is a compelling state interest, the classifi­
cation scheme of the statute is overly broad and un-

Defendant suggested that the state's 
interest in preventing pregnancy 
could be served equally well by remov­
ing from the ambit of the statute all 
those who use birth control devices or 
techniques and all those otherwise in­
capable of procreation. 

necessary to the protection of the female minor. He 
suggested that the state's interest in preventing preg­
nancy could be served equally well by removing from the 
ambit of the statute all those who use birth control 
devices or techniques and all those otherwise incapable 
of procreation. The Supreme Court disagreed with this 
argument and quoted from the Supreme Judicial Court of 
Maine in the case of State v. Rundlett, (1978) 391 Ap.2d 
815, "We doubt that Legislators, intent on use of the 
criminal law to prevent juvenile pregnancies, would 
throw such a roadblock in the way of effective prose­
cution as would be created by subjecting an under-age 
prosecutrix to cross-examination of such additionally 
embarrassing and uncertain details. Furthermore, we 
believe legislators' rejection of the defenses suggested 

... reflects their reluctance to rely, for accomplishment 
of their anti-pregnancy objective, upon the doubtful 
efficacy of contraceptives and the truth of the inevitable 
claim of non-emission by a male charged with statutory 

ra\Zi;~ respect to the claim that the statute ViolatedC', 
equal protection because it only subjects the male sex-
ual partner to prosecution and not the minor female, the 
court stated, "Furthermore, the Legislature may well 
have believed that the criminal prosecution of a minor 
female equally with a male woul.d, as a practical matter, 
effectively eliminate any possibility whatever of prose­
cution under the statute. A potential prosecutrix, or 
family, would be unlikely ever to complain if she would 
herself be subject to a prosecution on identical charges. 
Because the Legislature has enacted this legislation . 
with the principal objection of protecting minor females 
as a class, it is not surprising that it simultaneously 
elected to exclude the victim herself from the statutory 
proscription. II 

The defendant argued that if the court upheld the 
statute this would necessarily create adverse inferences 
regarding the capacity of minor females to make intelli­
gent and volitional decisions. In this regard the court 
stated, "by its very adoption of Section 261.5 the Legis­
lature necessarily acknowledged the obvious truism that 
minor females are fully capable of freely and voluntarily 
consenting to sexual relations. If this were not so, the 
charge brought in these cases would be one of forcible 
rape." As a result the court rejected this contention. . 

Finally, the court noted that it is quite possible for the 
Legislature to modify the statute, to take into considC" 
eration one or more of defendant's contentions. How . 
ever, the court stated that the Legislature is not constitu- . 
tionaily qompelled to do so. The court noted that in all of 
those states which have adopted a neutral statute, the 
change was effected by the Legislature and not by 
judicial decree. 

There was a rather lengthy dissent written by Justice 
Mosk, in which Justice Tobriner and Justice Newman 
concurred. Portions of that dissent are reprinted below. 

I'I cannot subscribe to the implied premise of the 
majority that the female of the human species is weak, 
inferior, and in need of paternalistic protection from the 
state. That concept is an anachronism in a society in 
which females have achieved remarkable progress 
. toward equality ... 

"The majority gloss quickly over the facts of this case, 
yet they illustrate once again the fundamental unfairness 
of the law that always punishes the young man and 
never the young woman for a joint act of which she was 
often equ~lIy the cause. 

"At the time of the incident, the defendant herein, 
Michael, was seventeen and a half years old: the so­
called 'victim', Sharon, was only one year and eighteen 
days younger than he. On the evening in question, 
Sharon and her twenty-one year old sister bought a half­
pint of whiskey and two Pepsi-colas to use as mixers. 
After making this purchase they walked to a bus-stoPl'" , 
Michael and two other male youths rode by on thei . 
bicycles, then returned and asked the girls if they would 
like to drink some wine. The girls replied affirmatively, 
and accompanied the boys to the railroad tracks. The 
group drank while walking to the tracks and continued to 
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do so on arrival. Sharon and Michael then went into the 
bushes, lay down and began kissing and hugging for 
half an hour. They were interrupted by Sharon's sister, 

C who asked Sharon if she was ready to leave. Sharon re­
. plied that she was not, and her sister left with one of the 

other boys. With remarkable impartiality, and on her own 
initiative, Sharon then began kissing a third boy. After he 
too departed, Sharon and Michael went to a park, lay 
down on a. bench and resumed their sexual activities. In 
due course Michael told Sharon to remove her pants and 
when at first she demurred, he allegedly struck her 
twice. Sharon testified she then said to herself, 'Forget 
it,' and decided to let him do as he wished. The couple 
then had intercourse." 

The dissenting Justices conceded, as did the majority, 
that the statute discriminates on the basis of sex and 
must be carefully scrutinized to determine not only 
whether the statute serves a compelling state interest 
but also whether the statute is narrowly tailored to 
achieve that objective. 

The dissenting Justices added, .. Neither the Attorney 
General nor the majority offer any support for their 

. theory that the prevention of pregnancy is or ever was 
among the purposes' of Section 261.5, and both the 
history and wording of the statute lead to a contrary con­
clusion. As presently codified the section proscribes the 
conduct commonly referred to as statutory rape. The 
modern prohibition against this conduct dates back to 
the statutes of Westminister enacted during the reign of 
Edward I at the close of the 13th Century. (Citation 

_ omitted.) The age of consent at that time was twelve 

l years, and in 1576 it was reduced by statute to ten. (Cita­
tion omitted.) The latter statute was held to be part of the 
common law of England that was brought to the United 
States. (Citation omitted.) Its purpose was simply to pro­
hibit sexual intercourse with the underaged female 
because she was believed to be 'too young to under­
stand the nature and quality of her act' and hence incap­
able of intelligently consenting thereto. The common law 
is devoid of any evidence that the statutory rape law was 
intended to prevent such females from becoming preg­
nant. 

"Statutory rape law in California had it's origin in a 
provision of our first penal statute (Stats 1850, Ch. 99, 
Sec. 47, P.234.) Subsequently re-enacted as Section 
261, Subdivision 1 of the Penal Code of 1872. These 
early statutes proscribed sexual intercourse with 
females under the age of ten, thereby following the 
English statute of 1576. In 1889, the California statute 
was amended to make the age fourteen. (Citation 
omitted.) In 1897, the age was advanced to sixteen. 
(Citation omitted.) And in 1913, it was fixed at eighteen, 
where it now remains. 

"In light of its origins surely it is at least 'historically 
improbable' (citation omitted) that the purpose of this 
statute was prevention of pregnancy. As first enacted, 
the statute made punishable 'every person of the age of 
fourteen years and upwards, who shall have carnal 

. knowledge of any female child under the age of ten C .. years, either with or without her consent.' (Citation 
. omitted.) It is a known and indisputable fact-of which 

we are therefore bound to take judicial notice (citation 
omitted)-that because of physiological immaturity, the 
chances that a child of nine years of age or younger can 
be impregnated are essentially nil. As the majority put it 

in another context, 'to hold otherwise defies not only 
common sense and reality but the fundamental laws of 
biology.' 

"The true intent of the Legislature in adopting the 
California statutory rape law, rather, is revealed in the' 
draftsmen's notes to the Penal Code of 1872. Echoing 
the view of the common law and citing Blackstone, the 
draftsmen explained that 'This provision embodies the 
well settled rule of the existing law; that a girl under ten 
years of age is incapable of giving any consent to an act 
of intercourse which can reduce it below the grade of 
rape.' (Citation omitted.) There was no mention whatever 
of pregnancy prevention. 

"Nor does the gradual increase in the age of consent 
between 1889 and 1913 provide a le.Qitimate basis for 
infering that pregnancy prevention ever became a goal 
of the statute. 

"In any event, a far more plausible explanation for 
these amendments of the statute appears from other 
legislative history: the age defining this offense was un­
doubtedly increased because popular views changed 
both with regard to the suitable age of women for 

The majority ... illustrate ... the 
fundamental unfairness of the law 
that always punishes the young men 
and never the young women for joint 
acts of which she was often equally 
the cause. 

·marriage and the age until which they were deemed 
appropriately subject to protective legislation. Thus 
Section 56 of the Civil Code of 1872 fixed 15 as the age 
at which a female could marry without parental consent, 
but in 1921 the age was raised to 18. (Citation omitted.) 

"Moreover, even after the age of consent had been 
raised to a level at which conception became biologi­
cally possible, this court continued to declare that 'The 
obvious purpose of [the statutory rape law] is the protec­
tion of society by protecting from violation the virtue of 
young and unsophisticated girls .... ' (Citations omitted.) 

"Finally we recognized the same purpose of the 
statute-to protect the virtue of young girls-long after 
the age was raised to 18. In the landmark decision of 
People v. Hernandez (1964) 61 Cal.2d 529, 531, we 
stated that the statutory rape law conclusively assumes 
the under-age female incapable of giving informed con­
sent to sexual intercourse because 'she is presumed too 
innocent and naive to understand the implications and 
nature of her act .... ' 

"The language of Section 261.5 confirms the lessons 
of its history. The statute makes no attempt to define 
culpability in terms of sexual intercourse that creates a 
risk of pregnancy. It does not permit a defense that the 
couple used contraceptives or employed other preg­
nancy prevention techniques, even in cases in which the 
method of contraception is extremely effective. Nor 
does the statute make any exception for cases in which 
either the male or female is sterile, or emission did not 
occur; yet emission is not a prerequisite to conviction, 
for 'Any sexual penetration, however Slight, is sufficient 
to complete the crime.' (Citation omitted.) Finally, since 

continued on next page 
5 Sex L. Rptr. 75 



STATUTORY RAPE 
continued from preceding page 

all girls under the age of 18 fall within its scope, the 
statute punishes intercourse with a substantial number 
for whom, as noted above, conception is a sheer im­
possibility simply because of physiological immaturity. 

"In short, re«;lucing illicit pregnancies among teenage 
girls may well be a laudable governmental objective, but 
it is wishful thinking to believe that the California statu­
tory rape law was actually enacted or reenacted for that 
purpose. Under the cases cited at the outset, therefore, 
it may not properly be invoked to save the statute." 

The dissenting Justices took note that many, if not 
most, acts of sexual intercourse between parties under 
the age of 18 are done with mutual consent. Yet the 
statute punishes only the male for his part in the joint 
conduct. They felt that this wa~ unconstitutionally 
discriminatory. The dissent also points out that at least 
31 jurisdictions now prohibit sexual intercourse with 
underaged persons of either sex. (Editor's note: In many 
of these states the age of consent is 16 years old.) 

The dissent further states, "Certainly it Is permissible 
for the Legislature to enact statutes for the protection of 
the moral character of minors of both sexes, and in par­
ticular to prevent their sexual exploitation by persons 
older and more mature than they; but absent a compel-
ling reason for dqing so, equal protection forbids the law 
to foster one standard of socially acceptable conduct for 
males and another for females." 

New York decision declaring 
prostitution law unconstitu­
tional is overturned on appeal 

In fe Dora P. (1979) 418 N.Y.S. 2d 597, Appellate 
Division, Supreme Court, State of New York. 

On December 5, 1977, the Honorable Margaret 
Taylor, Judge of the Family Court, New York County, 
issued an opinion in which she declared the New York 
State prostitution law (Section 230.00 of the Penal Law) 
and the New York State sodomy law (Section 130.38 of 
the Penal Law) unconstitutional. In re P. (1979) 400 
N.Y.S. 2d 455. 

On June 28, 1979, the Appellate Division of the 
Supreme Court of the State of New York issued an opin­
ion reversing Judge Taylor's decision. In re Dora P. 
(1979) 418 N.Y.S. 2d 597. 

The case involved a fourteen-year-old female who was 
brought before the family court by way of a petition 
charging her with juvenile delinquency. The petition 
alleged that "respondent did offer to perform a deviate 
sexual act for U.S. currency," an act which if committed 
by an adult would constitute the crime of prostitution. 

In her opinion Judge Taylor noted that, under the 
Family Court Act. the court can find that a respondent is 
a juvenile delinquent only if the court finds beyond a 
reasonable doubt that the respondent did any act which, 
if done by an adult, would constitute a crime. The 
threshold question is, therefore, whether such an act 
would be a crime if committed by an adult. If not, then 
the court can go no further and must dismiss the pet 1-

tion. Accordingly, if acts committed by an adult would 
not constitute a crime because the criminal statute or 
statutes making such alleged acts a crime were un­
constitutional, such acts could not be the basis for y_. 
charge of juvenile delinquency. '-_ 

Judge Taylor noted, "Inasmuch as the petition alleges -. 
that the respondent offered to perform an act of con­
sensual sodomy for a fee, the charges brought against 
respondent necessarily invoke the prostitution statute 
(P.L. Section 230.00) and the consensual sodomy law 
(P.L. Sections 130.38; 130.00[2])." 

After analysis of statistics showing that the New York 
prostitution law was enforced in a discriminatory manner 
against women, Judge Taylor declared that statute 
unconstitutional as violating the constitutional guarantee 
of equal protection. On appeal, however, the Appellate 
Division noted that Judge Taylor had used an improper 
procedure to make such a determination. The Appellate 
Division noted that a court may not declare a statute 
unconstitutional because it is enforced in a discrim­
inatory manner. The proper procedure is for the respon­
dent to file a motion to dismiss the complaint because of 
such discrimlnatorty action and for the court to hold an 
evidentiary hearing so that the court may determine the 
constitutional issues. Because respondent did not file a 
motion to dismiss the complaint and because Judge 
Taylor failed to hold an evidentiary hearing on the 
manner in which the statute was being enforced. the 
Appellate Division held that. "under the circumstances, 
the holding that Section 230.00 of the Penal Law was 
discriminatorily enforced was without warrant in law." 

The New York sodomy law criminalizes "deviateJ
( 

sexual intercourse performed by unmarried persons,' 
whether of the opposite or the same sex. Thus, the 
statute creates a distinction between the private con­
sensual sexual conduct of married and unmarried per­
sons. Judge Taylor held that the New York sodomy law 
violated the right of privacy because' 'the right of privacy 
does not attach· to the marital relationship but to the 
individuals involved." She also held that the sodomy law 
violated equal protection in that there was no rational 
basis for allowing married parties to engage in deviate 
sexual intercourse but not allowing unmarried parties to 
engage in the same conduct in private. With respect to 

The lower court stated that "Private, 
intimate, consensual, sexual conduct 
not harmful to others, even if it vio­
lates the personal moral codes of 
many, does not violate public morality 
and is protected by the right of 
privacy." 

these holdings pertaining to the sodomy statute, the 
Appellate Division of the Supreme Court held, "Constitu­
tional questions should not be reached unless there is 
need for their determination to resolve the issue at hand 
and the question is squarely presented." ( 

The Appellate Division added. "No such need here 
exists; nor. indeed. is the issue presented. Were 
respondent to be found guilty of the sexual misconduct 
with which she is charged. the finding could only be that 
she had performed acts which, if committed by an adult, 
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would constitute prostitution. That is the only sexual 
misconduct with which she is charged, and, hence, is 
the only conduct of which she could be found guilty. In 
reaching out to come to grips with a problem which was C \,ot before it, the Family Court erred." Thus, the Ap-

. - pellate Division held that, since the minor was not actu­
ally charged with engaging in sodomy but rather was 
charged only with engaging in prostitution, the Family 
Court should not have dealt with the constitutionality of 
the sodomy statute. 

Judge Taylor further held that the prostitution statute 
violated the right to privacy. The New York statute in 
question reads: "A person is guilty of prostituion when 
such person engages or agrees or offers to engage in 
sexual conduct with another person in return for a fee." 

After reviewing numerous decisions by the U.S. 
Supreme Court, Judge Taylor stated, "With the foregoing 

Judge Taylor noted, "The penal law 
should act to deprive an individual of 
liberty only when a real and demon­
strable harm to the public can result 
from the proscribed conduct. The 
state cannot rely upon the bare asser­
tion of immorality to jusify a criminal 
prohibition." 

C--. explication of the existence of the right to privacy under 
the New York State Constitution, and the philosophical 
underpinnings of this right, this court states at the outset 
the premise that private, intimate, consensual, sexual 
conduct not harmful to others, even if it violates the per­
sonal moral code of many, does not violate public 
morality and is protected by the right of privacy." 

Judge Taylor then analyzed the claims that "prosti­
tution is indeed harmful in that it spreads disease, leads 
to ancillary criminal conduct, encourages criminal 
organization, and generally may be characterized as 
anti-social behavior both offensive and injurious to the 
community." With respect to the claim that prostitution 
spre~~s venereal disease, Judge Taylor noted, II All 
empirical data supports the conclusion of Dr. Charles 
Winnick of the City University, President of the American 
Social Health Association, that '[T]he amount of 
venereal disease attributable to prostitution is remaining 
fairly constant at a little under five percent, which is a 
negligible proportion compared to the amount of 
venereal disease we now have.'" 

She concluded that "the state may have a legitimate 
interest in seeking to eradicate even the small incidence 
of disease, but the attenuated relationship between 
prostitution and venereal disease emphasizes that it 
would be unreasonable to prohibit all prostitution for the 
sake of eradicating five percent of the 'VO' health 
hazard." 

( - .. It was claimed by the Corporation Council that prosti­
'- tution leads to other crimes. Judge Taylor noted, "The 

Corporation Council has not come forward with any 
empirical evidence substantiating that prostitution is the 
cause-in fact-of ancillary crime. Indeed, it has been 
concluded by numerous social scientists that crimes 

ancillary to prostitution are a by-product of the environ­
ment to which society consigns prostitution." In this 
regard, she held "Thus there is a clear inference that it is 
the criminalization of prostitution and not prostitution 
itself that leads to ancillary crime." On this point Judge 
Taylor concluded, "The state must proceed against..­
ancillary crimes directly by enforcing the specific 
sanctions against such conduct and may not rely on the 
blunderbuss approach of incarcerating all prostitutes." 

Judge Taylor then reviewed the claim that prostitution 
encourages the spread of organized crime. She held, 
"There is no factual basis for this allegation. Prostitution 
plays 'a small and declining role in organized crime's 
operation.' " 

With respect to the argument that commercial sex 
undermines the stability of the family and is simply 
immoral, Judge Taylor noted, "The penal law should act 
to deprive an individual of liberty only 'when a real and 
demonstrable harm to the public can result from the pre­
scribed conduct. The state cannot rely upon the bare 
assertion of immorality to justify a criminal prohibition." 
After reviewing numerous articles on the subject, Judge 
Taylor concluded, "It has never been demonstrated that 
commercial sex has had any effect on the stability of 
marriage or the family." 

Judge Taylor did not hold that the state may not regu­
late public solicitation of prostitution, she merely held 
that the prohibition against any and all forms of private 
sex for money was unconstitutional. With respect to the 

The public .aspect of prostitution, soli­
citation, must be distinguished from 
its private aspect, the performance of 
sexual relations for a fee.in private. 

argument that prostitution is said to offend public sensi­
bilities, Judge Taylor stated, "Individual members of the 
public may indeed be offended by the public conduct 
associated with prostitution: they may be solicited on the 
streets by prostitutes, embarrassed by the advances of 
street walkers, or find that their path on the sidewalks of 
thoroughfares blocked. Such conduct may. indeed, be 
a harm legitimately of interest to the state should it con­
stitute public disorder." Judge Taylor went on to state, 
"However, the Court will point out that this public con­
duct is not caused in fact by the act of engaging in 
sexual relations for a fee. This harm, if any, is caused by 
the solicitation aspect of prostitution. The public aspect 
of prostitution, solicitation, must be distinguished from 
its private aspect, the performance of sexual relations 
for a fee in private. Street solicitation is a method of 
advertiSing the business of commercial sex. It is separ­
able from the underlying activity. In Nevada and Great. 
Britain, for example, prostitution has been legalized, but 
street solicitation is prescribed by public order. breach 
of the peace-type statutes. Advertising is unoffensibly 
and effectively accomplished by the use of discrete 
newspaper advertisements." 

After reviewing the overall statutory regulation of 
. prostitution and the constitutional considerations in­
volved, Judge Taylor held, "Since it has been demon­

continued on next page 
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strated that only·this public element of prostitution may 
make that conduct harmful, and that public conduct may 
be dealt with separately from the sexual conduct Itself it 
would. be u~reasonab/e for the state to comp/et~ly 
prOSCribe private, sexual . conduct in order to reach 
distinct public solicitation. Members of the public may 
have a protectable privacy interest: not to be repeatedly 
accosted on the streets by a prostitute any more than a 
religious zealot, peddler, alcoholic, or panhandler, and 
not to have a group of street musicians, noisy teenagers 
solicitors for charities, or street walkers converging at 

"Private, consensual sexual conduct 
between adults, whether or not per­
formed for a fee, is protected by the 
right of privacy." 

his or her doorstep. These public interests can be pro­
tected, but by less intrusive means than. those now 
employed by the state. . 

"Private, consensual sexual conduct between adults, 
whether or not performed for a fee, is protected by the 
right of privacy. If the state has a legitimate interest in 
curbing public disorder, it can and must accomplish this 
objective without depriving the individual of his or her 
right to engage in private, consensual sexual relations. 
The constitutionally protected right to privacy makes it 
encumbant upon the state to implement its policy by 
more reasonable, less intrusive means." 

With respect to Judge Taylor's holding that the prosti­
tution statute was overbroad and violated the right of 
privacy, the Appellate Division of the Supreme Court 
also reversed. First, they held, "Whatever may be the 
rule in other jurisdictions, in this state, there is no legally 
recognized right of privacy save as it may be conferred 
by statute." The New York Constitution does not 
specifically contain a right to privacy. Thus, the Ap­
pellate Division reviewed the privacy right in the context 
of the Federal Constitution only. 

The Appellate Division started its analysis by citing 
Paris Adult Theatre I v. Slaton, 413 U.S. 49, 93 S.Ct. 
2628. In that case, the Supreme Court allowed an Injunc­
tion to issue against the public showing of obscene films 
exhibited to consenting adults only. 

The Appellate Division then misconstrued the analysis 
of Judge Taylor with respect to the right of privacy. The 
Appellate Division focused only on the Issue of public 
solicitation, and not on the issue of engaging in com­
mercial sex in private. The Appellate Division held that 
using the public streets to solicit for prostitution is hardly 
a right to be deemed "Fundamental" or Implicit in the 
concept of "ordered liberty." The Court then held that 
the statute criminalizing prostitution was not unconsti­
tutional as applied to this case. The Appellate Division 
did not venture an opinion, nor did it respond to Judge 
Taylor's holdings, that the statute was unconstitutionally 
overbroad on its face In that it prohibited engaging in 
commercial sex in private. That issue appears to be left 
to be resolved in another case at some future time. 

Reverse discrimination is 
a defense in. California 
prostitution case 

People v. Municipal Court of San Francisco (Lomia 
Street, real party in interest) (1979) 89 C.A.3d 739. 

Seve~al defendants were charged with violating 
various penal code sections relating to prostitution in 
the San Francisco Municipal Court. The defendants filed 
a pre-trial motion to dismiss the charges against them on 
the grounds that the prostitution statute was being 
discriminatorily enforced against heterosexuals, that is, 
a sort of reverse discrimination argument that homo­
sexuals were getting preferred treatment by the 
prosecutor's office. Defendants then sought discovery 
into various records, files, and policies of the 
prosecutor's office to help prove their defense of 
discriminatory enforcement. 

In support of their discovery motion, defendants filed 
an affidavit declaring that the San Francisco District 
Attorney's office enforces various penal code sections 
relating to prostitution and lewd conduct against women 
who allegedly deal in heterosexual prostitution and 
related offenses, but not against adult male homo­
sexuals, where these violations occur in certain types of 
homosexually-owned, operated, or patronized commer­
cial establishments or coincident with operation of male

C escort services. They claimed the discriminatory en ' 
forcement was the result of a policy decision by the San 
Francisco District Attorney, instituted as a result of his 
election campaign promises to members of the homo­
sexual community. Those promises pledged that various 
bath houses would no longer be investigated or prose­
cuted by the District Attorney's office; an interdepart­
mental memo confirmed that the police would no longer 
investigate any possible adult violations of the law rela­
ting to any male escort service. 

The trial court granted most of the requests for dis­
covery into records and files of the prosecutor's office. 
The prosecution then successfully sought a writ of man­
date from the Superior Court directing the Municipal 
Court to vacate its discovery order on the grounds that 
the court had exceeded its jurisdiction. The defendants 
appealed to the Court of Appeal. 

On appeal, the Court stated, "in our view the herein 
defendants' allegations set forth a claim that they have 
been victims of an intentional and purposeful and there­
fore unconstitutional, discriminatory enforcement of the 
statutes in question. When read and viewed in their 
entirety, including the rational inferences reasonably 
drawn therefrom, the declarations show that the defen­
dants are prosecuted because they were women and not 
men, and because the alleged violations took place in 
their private apartments instead of public bath houses. 
Both of the classifications are arbitrary and unjustifiablr and, if proved, would be sufficient to establish a denial ~ 'l 
equal protection." The Court went on, "denial of defen- . 
dants' discovery motions would in effect be a denial of 
their disciminatory enforcement defense, one which has 
been declared available by the California Supreme 
Court." 
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The Court concluded II Discovery is denied where 
information sought is privileged (Pitchess v. Superior 
Court. 11 C.3d 531). where it represents the work pro-
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educt of the prosecution (People v. Boehm (1969) 270 
. ~al.App.2d 13), where it has no relevance to the defense 

.- (Hinojosa v. Superior Court (1976) 55 Cal.App.3d 692), 
and where it is requested with such lack of specificity 
that it appears to be little more than a fishing expedition 
(Ballard v. Superior Court (1966) 64 Cal.2d 159). The dis­
covery requests granted in the instant case do not fall 
into any of the above categories. They specifically relate 
to the defense of discriminatory enforcement, seeking 
statistical information regarding the number of arrests, 
prosecutions or investigations of sexual acts or solici­
tations ~herefor between adults in homo~exual bath 
houses andlor relating to male escort services and any 
statements or interdepartmental memoranda which may 
exist regarding a policy, vis-a-vis the specified homo­
sexual bath houses and male escort services in the 
District Attorney's office or in the San Francisco Police 
Department and the reasons therefor." As a result, the 
Appellate Court vacated the Superior Court order. and 
reinstated the Municipal Court's order granting dis­
covery. 

Anchorage prostitution 
ordinance is invalid 

Brown v. Municipality of Anchorage (1978) 584 P.2d 35. 

e· The Supreme Court of Alaska in the case of Brown v. 
Municipality of Anchorage (1978) 584 P.2d 35, has de­
clared an Anchorage Municipal Ordinance which pro­
hibits loitering for the purpose of solicitation of prosti­
tution to be unconstitutional. The ordinance in question, 
Municipal Ordinance 8.14.110, states, "no person will 
loiter in or near a thoroughfare or place open to the pub­
lic in a manner and under circumstances manifesting 
the purpose of, inducing, enticing, sOliciting or procur­
ring another to participate in an act of prostitution." The 
ordinance goes on to state that various circumstances 
may be considered in determining whether the purpose 
manifested is that to commit prostitution. It then states 
as one of those circumstances that the person is a 
known prostitute or panderer. It goes on to state, "for the 
purpose of this section, a 'known prostitute or panderer' 
is a person who within five years previous to the date of 
arrest for violation of this section has within the knowl­
edge of the arresting officer been convicted of violating 
a provision of the city codes or Alaska codes pertaining 
to prostitution or lewdness." 

The Supreme Court noted, "thus anyone known to the 
police to have committed a prostitution-related offense 
within the past five years is subject to arrest under this 
ordinance if he or she is found 'loitering"'. 

The Supreme Court applied a dictionary definition of 
the word "loiter" and noted that the ordinance makes it r- .f. crime for a previously convicted prostitute or panderer 

,,---)0 "spend time idling" to "linger in an aimless way," or 
"to walk or move slowly indulantly, with frequent stops 
and pauses." 

The Alaska Supreme Court followed the decision of 
Papachristou v. City of Jacksonville (1972) 92 S.Ct. 839, 

continued on next page 

5 Sex L. Rptr. 79 

Publisher and Managing Editor 
THOMAS F. COLEMAN 

Associate Editor 
JAY M. KOHORN 

Assistants to the Publisher 
PATRICIA ROSALES 

MARSHA LANGAARD 

Editorial Contributors 
MARILYN COCHRAN-CANIN 

FRITZIE GALLI AN I 
LEONARD GRAFF 

Canadian Correspondent 
PETER MALONEY 

Design 
ROBERT LEIGHTON 

Typography 
PUBLISHERS TYPESETIING SERVICE 

Printing 
GRAPHIC REPRODUCTIONS 

Mailing 
ERNIEVON 

SexuaLawReporter is published quarterly by the 
Sexual Law Reporter, a non-profit corporation. 
1800 N. Highland Avenue. Los Angeles. CA 
90028. Telephone: (213) 464-6666. Published 
with the assistance of the National Committee 
for Sexual Civil Uberties. Information regarding 
Canadian law should be sent to Peter Maloney. 
320 St. George St.. #1, Toronto, OntariO, Canada 
MR52P5. 
ISSN 0098-2423 Key Title Sexual Law Reporter 

© 1980 Sexual Law Reporter. Reproduction 
rights reserved. Permission to reprint any or all 
of this material must be obtained in writing from 
the Publisher. 

SUBSCRIPTIONS/BINDERS/BACK ISSUES 
Subscription rates per volume are $30.00. 
Canadian and overseas and student subscribers 
may inquire about special rates. 

Custom File Binders are available at $5.00. 

Back Issues of Volumes One, Two. Three and 
Four [1975. '76, '77 and '78] are available at 
$30.00 per volume. 



ANCHORAGE 
continued from preceding page ., 

which declared a vagrancy ordinance unconstitutionally 
vague and overbroad. ' 

The Court concluded "the constitutional vice of so 
broad a provision needs no demonstration. It 'does not 
provide for gQvern~ent by clearly defined laws, but 
rather for government by the moment-to-moment opin­
ions of a policeman on his beat.'" 

California, gays receive 
statewide housing protection 

After direct intervention by the National Committee for 
Sexual Civil Uberties, the Division of Fair Employment 
and Housing Practices of the State of California has 
agreed to investigate and remedy complaints of housing 
discrimination on the basis of sexual orientation. The 
National Committee caused the Division to reverse Us 
earlier. decision to specifically not handle gay housing 
cases. . 

On August 8, 1979, Thomas F. Coleman, Co-Chairman 
of the National Committee for Sexual Civil Uberties, sent 
a letter to Mr. John Martin, Jr., President' of the Fair 
Employment Practices Commission. with respect"to gay 
housing cases. This letter contained the arguments as to 
the legal duty of the Division of Fair Employment and 
Housing Practices to accept the gay housing ca~es. In 
part it read, "Section 1419(f)(2) of the California Labor 
Code states that it is the duty of the Division to 'receive, 
investigate, and conciliate complaints alleging a Viola­
tion of Section 51.or-51. 7 of the Civil Code .. The remeaies 
and procedures of·· this part sh~lt. ~e independent of any 
other remedy or procedure thaI' might apply.' Section 51 
of the Civil Code, more commonly known as the Unruh 
Civil Rights Act, prohibits housing and public accommo­
dations discrimination for any arbitrary reason. (See In 
re Cox, 1970, 90,Cal.Rptr 24.) This section has also been 
interpreted by the California Supreme Court to prohibit 
discrimination against homosexuals. (See Stoutman v. 
Reilly, (1951) 234 P.2d 449.) . 

The letter to Mr. Martin continued, ''Recently several 
persons have come to the Commission with complaints 
of housing discrimination and violation of the Unruh Civil 
Rights Act. They have claimed that they were discrimi­
nated against by landlords because of their own homo­
sexuality. The Commission has refused to accept these 
complaints for investigation. What we are asking for is 
that the Commission dir,ect its employees to accept com­
plaints for ~iolatl6ns of the Unruh Civil Rights Act when 
such complaints allege 'housing discrimination on the 
basis of the sexual orientation of the tenant or the pro­
spective tenant. " . 

In essence, the Nation:al Committee was requesting 
that an administrative directive dated September 15, 
1978, entitled "Transmittal Number 44" be modified. 
That administrative directive, which was distributed to 
all employees and investigators of the Division of Fair 
Employment and Housing Practices, stated that gay 
housing cases would not be accepted by the Division. 
The National Committee demanded that this admin­
istrative directive be changed so that the investigators 
and employees would be ordered to accept such cases 
inst~ad of rejecting them. 

When negotiations with various officials of the 
Division proved to be relatively unsuccessful, 'the 
National Committee sought and obtained intervention 
directly from the Governor's office. Thereafter, as a '. 
result of meetings with the Gov~rnor's office and th~l;, 
Secretary of State and ConSlJmer Service Agency, th~"i'> 
head of the Division of Fair Employment and Housing 
Practices agreed to reverse the previous administrative 
directive. 

Effective October 1, 1979, the Division of Fair Employ­
ment and Housing Practices now accepts complaints 
from gay people throughout the State of California 
regarding landlords who have discriminated against 
them on the basis of their sexual orientation. Beginning 
January 1, 1980, the Division of Fair Employment and 
Housing Practices will submit quarterly reports to the 
National Committee with respect to the number of 
discrimination cases of this nature filed with the 
Commission and the way In which the Commission 
handled those cases. 

Restroom spying by police 
constitutes illegal search 

In two of the forty-two charges arising out of the sur­
veillance of a public men's washroom, the Michigan 
Circuit Court· for the County of Kalamazoo has sup­
pressed .. the evidence obtained, each on different 
grounds. ' 

The facts involved a search warrant which authorized 
, the one-W,eek survei.llance of a public men's washroorf---\ 
by means ot-video and audio equipmeDt. The purpose ck._> 
the warrant was to visually" and orally record the 
solicitation of sexual activity between males and any 
actual sexual activity between males. 

In People v. Medema, (case no. A792-0o-025Fy), the 
oral and visual evidence recorded was suppressed on 
the groufld that the men's room' stalls afforded the 
people using them, for whatever purpose, a reasonable 
expectation of privacy and that where such an expecta­
tion exists, the search must be supported by a valid 
warrant. The court found that the warrant failed to meet 
the requirements of the Fourth Amendment. It stated 
that to legitimize a search which hoped to observe illegal 
activity, "there must be a showing of probable cause as 
to the place to be searched and, further, either limited 
monitoring of named parties or som~ reasonable 
grounds which would indicate that aU persons on the 
premises are participants in the crimin'al activity." To 
permit the blanket surveillance that the warrant ,~~d 
authorized WOUld, the court noted, create a Big 
Brother" atmosphere that it could' not nourish. 

In People "v. Dezek, (case no. C791-0o-066FY), the 
court never reached the Issue of privacy. It noted first 
that the Michigan search warrant statute, MCLA § 
780.651-658 and MSA § 28.1259(1 )-(8), did not extend to 
"continued surveillance" nor did it permit surveillance 
by electronic or photographic means. However, the evi­
dence was suppressed on the ground that the warrar-- " 
was not served on the defendant until six days after t~ .. ) 
evidence was seized, in violation of MSA § 28.1259(5) 
which required that the warrant be served "Immed­
iately" after the seizing of property under a search 
warrant. 
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1800 NORTH HIGHLAND AVENUE, SUITE 106, LOS ANGELES, CALIFORNIA 90028 

May, 1980 

Dear Subscriber: 

THOMAS F. COLEMAN 

Publisher 

(213) 464-6666 

This letter is to inform you that the Sexual Law Reporter 
will be discontinuing publication of its regular quarterly 
issues. The last quarterly issue to be published is Volume 
5, Number 4 (October/December 1979). We will, however, con­
tinue to publish special supplements once or twice each year 
on particular subjects of interest. such as prostitution and 
the law, teenage sexuality and the law, etc. 

The:. Sexual Law Reporter has published 23 issues since 
it started publication in 1975. We have completed 5 volumes 
to date. If you do not have a complete set of the SLR you 
may wish to purchase back issues. A binder is also' available 
and will hold a complete set. 

You may have already sent us money' for Volume 6 (1980). 
If you have we will give you a refund or you may apply your 
credit to a purchase of back issues. Information concerning 
your-refund, if applicable, is found on the reverse side of 
this letter. An 'order blank for back issues is also found on 
the reverse side. 

The volunteer staff of the SLR thanks you for your con­
tinued support. Since many of us are involved in important 
litigation concerning sexual civil liberties as well as other 
projects in thi~ area, we do not have the time or resources 
to continue reporting the news on a regular quarterly basis. 
However, we will let you know when we have a special supplement 
which may interest you. 

For an overview of the kinds of projects we are working on, 
look to the inside of the most recent issue of the SLR (October/ 
December 1979). We hope you will support our work. 

ve~, ru y your,s, ,/" ,A r /-/ A /. " 
~ .~ .. / ~:- .,- ,,/ ,",,-
. /. ~ / i/ '/ 

~~~~ , 
THOMAS F. COLEMAN 

-------------A Non-Profit COrporation-___________ _ 


