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"Transsexualism can be broadly defined as an obsession. 
to \?elong to the opposite sex which is not practically rever· 
sible· by psychological or other medical treatment." Note: 
TRANSSEXUALS IN LIMBO: THE SEARCH FOR A LE­

TRANSSEXUALS: 
RIGHTS UNDER, 
AND PROBLEMS 
WITH, THE LAW 

GAL DEFINmON.OF SEX, 
21 Maryland Law Review. 
236 (1971). In recent years 
the medical profession has 
come to recognize the legiti­
macy of the medical problem, 
developed medical techniques 
to alter' the sex of the trans­

sexual, and proceeded to perform such operations. Inevita­
bly, however, legal problems have evolved both for the pre­
operative and post-operative transsexual, some which are 
explored below. 

CROSS-DRESSING 

As of 1971 there were apparently eleven states having 
laws prohibiting cross-dressing or disguising oneself. (See: 
Smith. TRANSSEXUALISM, SEX REASSIGNMENT 
SURGERY, AND THE LAW, 56 Cornell Law Review 963, 
990 (1971). Many more prohibitions may be in effect in mu­
nicipalities.· Under either jurisdiction the laws may easily 
bring the transsexual in confrontation with the police. AI~ 
though cross-dressing is more commonly associated ~ith 
transvestitism, the transsexual may be as much a victim of 
such laws. (For example. a post-operative transsexual may" 
still have a driver's license identifying her as a male.) 

An example of'how the courts have dealt with the prob­
lem is illustrated by City of Cincinnati v. Adams, 330 N.E. 
2d 463 (Ohio 1974). There. defendant was charged with a 
violation of a city ordinance prohibiting any person to "ap­
pear in a dress or costume not customarily worn by his or 
her sex. or in a disguise when such dress. apparel. or dis­
guise is worn with the intent of committing any indecent or 
immoral act .... tt Defendant. a male, was standing in a 
parking lot dressed in a blouse, brassiere and .women's 
slacks. and was wearing a woman's wig, earrings and car­
rying a purse. The court struck down the ordinance on due 
process grounds. ruling that the law did not give the de­
fendant fair notice of what was prohibited because of its 
vagueness and overbreadth. The court implied that. in its 
opinion. any ordinance prohibiting transvestitism, un­
accompanied by criminal activity or solicitation. would be . 
unconstitutional. 

In People v. Simmons, 357 N.Y.S. 2d 362 (1974), de­
fendant male was dressed in female clothing and after 
soliciting another male for sex. stole some money from him. 
One charge against him was violation of a New York statute 
prohibiting criminal impersonation. defined as when one 
"impersonates another and does an act in such assumed 
character wit~ intent ... to injure or defraud another." 
After a lengthy discussion of definitions and other cases. the 
court concluded that the statute did not apply to this defen.; 
dant because he was not impersonating another but was 
simply himself in different clothes. 0 continued on page 8 

u.s. Supreme' Court vacates 
judgment against gay 

federal employee· 
The United States Supreme Court has vacated the judg­

ment of the Ninth Circuit Court of Appeals upholding the 
discharge of a gay federal employee. Singer v. United States 
Civil Service Commission. No. 75-1459. 45 U.S.L.W. _ 
(U.S. January. 1977). In a two sentence order, the Court re­
manded Singer's case to the Court of Appea,ls, for re­
consideration in light of the memo~andum submitted to the 
Court by the Solicitor General on behalf of the Civil Service 
Commission. The memorandum suggested that the case be 
returned to the Civil Service Commission so that Singer can 
be given a new hearing under the standards embodied in the 
Commission's new. more-favorable policy regarding the em­
ployment of homosexuals. 

Singer was employed in the Seattle office of the Equal 
Employment Opportunity Commission as a probationary 
clerk typist. His difficulties began in the spring of 1972 
when the Civil Service Commission began a routine investi­
gation to determine whether "his work performance or con­
duct ... demonstrate[d] his fitness or his qualifications for 
continued employment." 5 C.F.R. §315.804. Although 
Singer's job performance was rated by his employer as "su­
perior" or "very good''', the Commission's investigation 
quickly revealed that Singer was openly gay. As a result. the 
Commission conducted a hearing. The charges leveled 
against Singer at the hearing included kissing another man 
in the company cafeteria, telling his supervisor he was gay 
and that he planned to continue in his lifestyle, answering a 
newspaper's inquiries about his job by stating that he had to 
put up with "closet queens", applying for a marriage license 
with another man in a manner that attracted widespread 

0, continued on page 10 
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D.C. court upholds 

sodomy. statute 
The District of Columbia Court of Appeals has upheld a 

lower court conviction of attempted sodomy where the de­
fendant was arrested while engaging in an act of oral copu­
lation with another man in a public place. Stewart v. United 
States, 364 A. 2d 1205 (1976). Defendant first argued that 
the sodomy statute was unconstitutionally overbroad be­
cause it potentially invaded his zone of privacy. Although it 
cited Doe v. Commonwealth's Attorney, 403 F. SUpp. 1199 
(E.D. Va. 1975). aff'd 425 U.S. 901. in a footnote. the court 
did not dismiss defendant's argument perfunctorily. but in­
stead ruled that since this defendant's acts were committed 
in public. he lacked standing to raise the issue of private 
consensual acts. 

Defendant next argued that the statute violated his right 
to equal protection since the prohibition of sodomitic acts 
has a disproportionate effect on homosexuals. The court re­
sponded that the statute was facially neutral and that even 
if the effect was disproportio~ate against homosexu'als. "we 
find that the prohibition of sodomitic acts is a reasonable 
exercise of the right of the legislature to maintain a decent 
society." To defendant's argument that the statute was dis­
criminately enforced against homosexuals. the court could 
find no basis in the record to support his position. 

Finally. to his argument that the hiw violated the Es­
tablishment Clause of the First Amendment. the court 
noted that "[t]here is no dispute that religious forces moti­
vated the original laws proscribing sodomitic acts'. However 
: .. [defendant] has failed to demonstrate that such laws. as 
presently enacted. connote 'sponsorship, financial support. 
and active involvement of the sovereign it) religious 
activity.' .. 

California court reverses 
conviction under repealed law 

A conviction of (consensual) oral copulation has been re­
versed by the California Supreme Court, based on the re­
peal of section 288a of the Penal Code. People v. Rossi, 555 
P.2d 1313 (1976). When the decriminalizing amendment 
became effective on January 1. 1976. judgment of conviction 
had been rendered. with proceedings suspended and the de­
fendant placed on probation. The judgment was not final. 
however, since the period for,appeal had not lapsed. 

Justice Tobriner's opinion concludes that "it may be re­
garded as an establishing rule that the repeal of a penal 
statute without any saving clause has the effect to deprive 
the court in which any prosecution under the statute is 
pending of all power to proceed further in the matter .... 
Although the Legislature retains the constitutional auth­
ority to preserve criminal sanctions for acts committed prior 
to repeal, we can tind nothing in the amending legislation to 
suggest that the Legislature intended such a result here. " 

Dissenting in a 5-2 decision, Justice Clark argues that 
"[p ]ermitting defendant to entirely escape punishment for 
her offense is. of course. inconsistent with" the premise of 
In re Estrada, 408 P.2d 948 (1965) - relied on by the major­
ity. ~stradr provided for retroactive operation of an amend-

ment mitigating punishment, so that a lighter punishment 
might be imposed, where ~he alllendment increased punish­
ment. However. Justice Clark contends Estrada should be 
construed as affirming legislative intent th~t an offender of 
a repealed or amended statute should be punished. 

[Section 288a now proscribes oral copulation only where C",: 
force is involved. or where the acts are committed with a 
minor or while defendant is confined tn' a state pris'oh.] 

Sodomy victim's orientation 
not relevant in Georgia 

The Court of Appeals of Georgia has ruled that the sex­
ual orientation of the victim in a forced sodomy case is ir­
relevant and upheld the lower court's sustaining of an ob­
jection to the asking of such a question of the. victim by 
defense attorneys. Abner v. State, 229 S.E. 2d 83 (1976). De­
fendants were convicted of aggravated sodomy. On appeal 
they argued that the evidence might support a conviction of 
sodomy but not aggravated sodomy because the victim did 
not cry out for help. To support their position that the acts 
were consensual, defendants attempted to elicit testimony 
from the victim about his sexual orientation. The lower 
court sustained the prosecutor's objection to the question. 

On appeal the Court of Appeals affirmed. "The ap­
pellants argue that the character of the alleged victim as a 
homosexual would negate the element of force in [the stat­
ute]; we are cited to the 'rape' cases as analogous. We cite 
the appellants to Lynn v. State, 203 S.E. 2d 221. What is rel­
evant in this case is whether the alleged victim was forced 
against his will to commit the acts of sodomy; we do not be­
lieve his general character is otherwise necessary or proper 
but would be irrelevant to the issue under investigation. 
There was no error." C 

Conviction upheld where 
rapist was impotent 

Holding that "proof of impotency does not constitute a 
complete defense to a charge of rape," the Arizona Court of 
Appeals (Division 1) has upheld a rape conviction under 
A.R.S. §13-612. State v. Kidwell, 5S6 P.2d 20 (1976). 

The statute provides that the "essential guilt of rape con­
sists in the outrage to the person and feelings of the female, 
and any sexual penetration however slight is sufficient to 
complete the crime." , 
, In a case of tirst impression in Arizona appellate courts, 
the court has concluded that "whether penetration is ac­
complished by an erect or non-erect penis is not, in our 
opinion. relevant .if penetration is established." An expert 
medical witness had testitied that slight penetration could 
have occurred without erection - and the victim had tes­
tified to penetration of approximately one inch. 

The court noted that uncontroverted evidence of im­
potence had not been present. in combination with positive 
testimony of penetration, in cases relied on by the defendant 
and cited for the proposition that impotence is a complete 
defense to rape. Although the defendant's theory has "con­
siderable authority" fro'm other jurisdictions, the court said, 
the discussion of impotence in those cases was "only dicta" c_ .. 
and - "[i]f faced with a case such as the one sub judice with __ 
the crime defined as it is in [our statute] we have little doubt 
that most, if not all jurisdictions would reach the same re-
sult as we have." 
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North Carolina u.pholds 
sterilization for retarded 

The North Carolina statute providing for the sterilization 
of certain "menta])y retarded" persons has withstood con­
stitutional challenge for the second time this year. In North 
Carolina Association for Retarded Children v. State of 
North Carolina, 420 F.Supp. 451 (M.D.N.C. 1976), a three­
judge federal court, following the decision of the North Car­
olina Supreme Court in In re Sterilizatioil of Moore 221 
S.E.2d 307 (N.C. 1976), upheld the statute in all respects 
save one against a challenge brought by the Association for 
Retarded Children and the U.S. government. 

The North Carolina scheme permits the county welfare 
director or the director of a state mental institution to pe­
tition the state district court for the involuntary sterilization 
of a mentally retarded person 1) when the director feels that 
sterilization is in the best interests of the mental, moral or 
physical improvement of the retarded, 2) when the director 
feels that sterilization is in the best interests of the public at 
large, 3) when it is likely. in the opinion of the director. that 
the retarded person will procreate a child with a tendency to 
physical or mental deficiency or would. because of the re,. 
tarded person's condition, unlikely to improve. be unable to 
care for a child, or 4) when the next of kin or legal guardian 
of the retarded person requests that the director file a 
petition. 

The court had no difficulty in holding unconstitutional 
the provision of the challenged law requiring a sterilization 
petition to be filed at the request of the next of kin or guar­

-dian. This section of the statute. in the court's view, rep­
resented an arbitrary and capricious delegation of un­
bridled power to the guardian or next ofki"n. The balance of 
the statute. however, was found to be constitutionally un­
objectionable. 

The federal court construed the statute to require that the 
director. and the state court granting the director's petition, 
find both that sterilization is in the best interests of the re­
tarded person or the public at large and that the retarded 
person is likely to procreate a defective child or to be unable 
to care for a child, defective or otherwise. The court found 
valid the state's presumptions, underlying the statute. that 
in some rare cases retardation is inherited and that in some 
cases a person is so retarded that he or she would be unable 
to care for a child. The court also laid great stress on the 
fact that the validity of these presumptions must be es­
tablished by clear and convincing evidence in a court hear­
ing at which the retarded person is given considerable pro­
cedural protection. including the right to appointed coun­
sel. In light of these procedural protections, it summarily re­
jected plaintiffs' procedural due process challenge. 

Turning to plaintiffs' equal protection and "substantive 
due process" claims. the court. after some uncertainty. at 
least insofar as the equal protection challenge was con­
cerned, fixed upon strict scrutiny as the appropriate stan­
dard of review. Judged by that standard, the court found the 
state's interest in preventing the birth of a defective child or 
of a nondefective child whose parents cannot care for it suf­
ficiently compelling to j~stify the statute. Moreover. the 
means chosen to !!r.r!e~~!!t ~!1oe ~t~te'~ purpose---:!:! !:!. 
dividualized hearing in every case, with appellate re­
view-were the narrowest possible means available to 
achieve the state's ends. The court made it quite clear that a 
statute providing for sterilization of all retarded persons 
would be unconstitutional. 

Sexual advance is 
sex discrimination 

- In Williams 1'. Saxbe, 413 F.Supp. 654 (D.D.C. 1976). a 
federal district court has held that the "retaliatory actions 
of a male supervisor. taken because a female employee de­
clined his sexual advances, constitute sex discrimination 
within the definitional parameters of Title VII of the Civil 
Rights Act of 1964." In dictum. the court also stated that 
the same holding would apply where homosexual advances 
were made and rejected between a supervisor and employee 
of the same sex. but that the retaliatory action of a rejected 
bisexual supervisor would not be violative of the Act. 

The question of the applicability of Title VII to retalia­
tory actions based on refusal of sexual favors arose from the 
complaint of a female employee of the Justice Department 
who claimed that she was fired after she refused her male 
supervisor's sexual advances. Defendants contended that 
the supervisor's conduct was not covered by Title VII, ar­
guing that plaintiff was fired not because she was a woman 
but because she refused to have sex with her supervisor. The 
court. whiJe recognizing the theoretical cogency of this ar­
gument (see. e.g., Geduldig v. Aiel/o, 94 S.Ct. 2485 (1974». 
rejected defendants' mode of analysis as inconsistent with 
the Act's purposes and plain meaning. In the court's view, 
the supervisor. whose behavior was apparently exclusively 
heterosexual, was imposing a requirement on female em­
ployees that he did not impose upon males-that the fe­
males, in addition to their other duties, be available as sex 
partners. 

The court indicated that an isolated personal incident un­
related to employment would not come within the Act's pur­
view and that plaintiff had shown that her supervisor made 
a "policy or practice" of requiring sexual submission from 
female employees. While the court's holding that com­
plaints based on incidents unrelated to employment do not 
state a Title VII claim appears to be sound, the requirement 
that an employee show a policy or practice can be used to 
place an unnecessary and unrealistic bur4en on plaintiff~ 
See, e.g., Miller v. Bank of America. 418 F.Supp. 233 
(N .D.Ca1. 1976), noted elsewhere in this issue. Whether a 
supervisor is given the opportunity to make a practice of 
firing sexually uncooperative employees may depend en­
tirelyon his or her selectivity, and there is no sound reason 
why the first victim of a concededly discriminatory practice 
should not be given a remedy. 

Sexual advance is not 
sex discrimination 

In Miller v. Bank of America, 418 F.Supp. 233 (N.D. Cal. 
1976), a federal court dismissed the claim by a black woman 
that her white supervisor violated the sex discrimination 
prohibition of the Civil Rights Act of 1964 when he fired 
her, allegedly for refusing to have sex with him. 

The court attempted to distinguish Williams v. Saxbe. 
413 F.Supp. 654 (D.D.C. 1976), noted elsewhere in this is­
sue. on the grounds that in Williams a showing had been 
rr!?cll:' that the supervisory conduct represented a policy or 
practice imposed on plaintiff and other women similarly sit­
uated; whereas the case before the court represented an iso­
lated personal incident and the defendant bank condemned 
the conduct of which the supervisor was allegedly guilty. 

o Court News continued on following page 
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The court further held that plaintiff could not claim that 
her .~upervisor·s alleged act was tacitly approved by the 
bank because she failed to bring the matter to the bank's at­
tention by not filing a complaint with the bank. 

The decision in Miller can be criticized for its misreading 
:>f the Williams case. The Williams court specifically held 
that the policy. of a supervisor is to be imputed to the entity 
that the supervisor represents. Had the Miller court fol­
lowed this holding. plaintiff should have been allowed to 
prove that her supervisor had a practice of demanding 
iexual favors as a condition of employment without the nec­
essity of tracing this practice' farther up the line of corporate 
command. Moreover. while it is true that the Williams 
plaintiff did show that her supervisor had made sexual ad­
vances to other employees. it is not clear what kind of evi­
dence the Williams court found sufficient to support that 
allegation. and it might well be that the Miller plaintiff 
couldhaveshown a "policy or practice" entirely from testi­
mony concerning her supervisor's attitude about women 
generally or black women in particular. 

Gay student group 
gains recognition 

In Gay Alliallce of Studellts v. Mattl!ews. 544 F.2d 162-
(1976), the Court of Appeals for the Fourth Circuit has 
unanimously upheld the right ora campus organization of 
gay students at the state-run Virginia Commonwealth Uni­
versity (VCU) to be registered as a student organization. 

Gay Alliance of Stud'ents (GAS) was organized in 1974 to 
provide support for gay students at Virginia Common­
wealth University. to educate the straight community, and 
to lobby for gay ~ights. It sought registration as a student 
organization to gain the benefits attendant upon that 
status: inclusion in the directory of organizations available 
to VCU students. eligibility for VCU funding and ad­
ministrative assistance. access to VCU facilities to publicize 
its meetings and activities. The application was denied on 
the grounds that recognition of GAS would increase the op­
portunity for homosexual contacts. would attract homo­
sexuals to VCU, and would encourage students to join GAS. 
The University also found that membership in GAS. while it 
might benefit some students. might be detrimental to 
others. 

The Court of Appeals. relying on Hea{v l'. James. 92 S.Ct. 
2338 (I972). held that withholding permission for GAS to 
register as a student organization. even though it did not 
amount to a total ban on GAS meetings. nevertheless 
hindered GAS's recruitment effort and denied it services 
that were afforded to othe~ groups and thus constituted a 
denial of first amendment and equal protection rights un­
less justified. 
. The court held that if VCU's denial of registration rights 
to GAS was an attempt to prevent homosexuals from meet­
ing to discuss common problems and advocate changes in 
the status quo. then VCU's policy would be permissible 
under the first amendment only if such meetings con­
stituted incitement to imminent lawless action. (See 
Bralldenburg 1'. Ohio, 395 U.S. 444 (1969». On the other 

hand. if the state sought to minimize homosexual activity by 
making it more difficult for gays to organize. denial of regis­
tration rights to GAS could only be predicated' on a showing 
that GAS was an organization "devoted, to carrying out al­
leged. specifically proscribed sexual practices." (See Healy 
v. James. 92 S.Ct. 2338 (1972». 

Judged by these standards. the court found the VCU's at­
tempted justifications for denial of registration to GAS in­
sufficient. If registration increased the number of GAS 
members. this result would be entirely consistent with first 
amendment values. which leave individuals free to-choose in 
the marketplace of ideas. and would in no way imply state 
"approval" for GAS's aims. If some persons, were hurt by 
their association with GAS, the court held. this was the 
price exacted if the freedom to choose inherent in the first 
amendment were to be preserved. 

The students' first amendment rights to choose their as­
socia~es must prevail over the state's interest. as parens 
patriae, in "protecting" them from harmful contacts. 

As to VCU's interest in refusing recognition to GAS so as 
to minimize the frequency of homosexual contacts. the 
court found that there was no showing that GAS was in­
citing people to imminent unlawful activity or that it was 
dedicated to carrying out such activity. Therefore. although 
VCU remained free to regulate student conduct. illegal or 
otherwise. that materially and substantially impaired work 
or discipline at VCU. its attempt to do so by banning a gay 
organization was an impermissibly overbroad assault on the 
associational rights of GAS members. 

The court also rejected on overbreadth grounds the 
state's argument that recognition of GAS would attract 
other homosexuals to VCU. 

In a brief paragraph. the court also upheld GAS's equal 
protection claim. Noting that the discrimination against 
GAS was based solely on the "content" of the message GAS 
sought to convey. the court held that .the unequal treatment 
given to GAS was insufficiently tailored to furtherance of a 
substantial governmental interest to withstand a charge of 
invidious discrimination. 

In terms of remedy. the Court of Appeals reversed the 
District Court insofar as the District Court failed to order 
that VCU' register GAS and accord it all the privileges of­
fered to other organizations. In one respect. however. the 
Court, of Appeals cut back on the decree of the District 
Court. The latter had ordered VCU to grant GAS campus 
newspaper space and campus broadcast time to advertise its 
activities. Finding that the newspaper and radio station de­
termined their own content independent ofVCU authorities 
and did not discriminate between registered and non­
registered organizations. the court limited the decree on re­
mand to one which would restrain VCU authorities from 
denying GAS access to newspaper space and broadcast time 
on the same basis as other organizations. 

Proper record required to 
support discriminatory enforcement 

The Supreme Court of' Wisconsin has ruled that dis­
criminatory prosecution under the prostitution statute vio­
lates equal protection. but reversed a lower court's dis­
missal of charges under the iaw because of lack of evidence. 
State v. Johnson, 246 N. W. 2d 503 (976). The defendants 
were charged with committing an act of sexual perversion 
for money with apparently 0 continued on page 11 
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SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES 

RECOMMENDATION 

The Section of Individual Rights and Responsibilities 
recommends adoption of the following resolution: 

BE IT RESOL VED, that the American Bar Associ­
ation having previQus[y urged the repeal of all laws 
prohibiting noncommercial sexual conduct between 
consenting adults in private, and the Task Force on 
Homosexuality of the National Institute. of Mental 
Health having found that homosexuals are subjected 
to discrimination which results in harm to society and 
the homosexual individuals themselves and having 
recommended that such discriminatory practices and 
policies be changed, the Rlinois State Bar Association 
urges that the legislature of the State of Illinois and 
the municipal governments enact legislation pro­
hibiting discrimination against persons because of 
sexual orientation. 

REPORT 

The purpose of this resolution is to encourage the passage 
of legislation supplementing present civil and human rights 
statutes to prohibit discrimination against persons solely on 
the basis of their sexual preference. 

In a major study of homosexuality, the National Institute 
of Mental Health, a federally-funded body, reported that 
"although estimates of the prevalence of homosexuality are 
only tentatively established, it is believed that there are cur­
rently at least three or four million adults in the United 
States who are predominantly homosexual and many more 
individuals in whose lives homosexual tendencies or be­
havior playa significant role ... " 1 

The Task Force report also states:' 

"Homosexuality is not a unitary phenomenon, but 
rather represents a variety of phenomenon which takes 
in a wide spectrum of overt behaviors and psycholo­
gical experiences. Homosexual individuals can be 
found in all walks of life, at all socioeconomic levels, 
among all cultural groups within American society, 
and in rural as well as urban areas. Contrary to the fre­
quently held notion that all homosexuals are alike, they 
are in fact very heterogeneous." 2 

The report points. out that "individual homosexuals 
suffer in being isolated from much of society ... " and the 
less apparent fact that "society at large inevitably loses (as a 
result of this discrimination) in a number of wavs-Ioss of 
manpower, economic c;:osts, etc." 3 The Task Force con­
cluded that employment policies and practices with respect 
to homosexuals should be chang~. 

It is recommended that there be a reassessment of 
current employment practices and policy relating to 

the employment of homosexual individuai~ with a view 
toward making needed change~. Discrimination in em­
ployment can lead to economic disenfranchisement, 
thus engendering anxiety and frustrating legitimate 
achievement motivation. 4 . 

Social, religious, medical and legal ~ttitudes toward 
homosexuality have been undergoing rapid change in recent 
years. The American Psychiatric Association, altering a 
position it had held for almost 100 years, decided in De­
cember 1973 that homosexuality is not a mental disorder. 
The board of trustees of that group, which has 20,000 mem­
bers, approved a resolution that said in part, " ... by itself, 
homosexuality does not meet the criteria for being a psy­
chiatric disorder." 5 The membership of the Association up­
held its trustees' decision at its annual meeting in April 
1974. 6 The Association simultaneously adopted the fol­
lowing resolution with respect to discrimination against 
homosexuals: 

"Whereas homosexuality per se implies no impair­
ment in judgment, stability, reliability, or general so­
cial or vocational capabilities, therefore, be it resolved 
that the American Psychiatric Association deplores all 
public and private discrimination against homosexuals 
in such areas as employment, housing, public accom­
modation, and licensing and declares that no burden of 
proof of such judgment, capacity. or reliability shall be 
placed upon homosexuals greater than'that imposed 
on any other persons. Further, the American Psy­
chiatric Association supports and urges the enactment 
of civil rights legislation at the local, state, and federal 
level that would offer homosexual citizens the same 
protections now guaranteed to others on the basis of 
race, creed, color, etc. Further, the American Psy­
chiatric Association supports and urges the repeal of 
all discriminatory legislation singling out homosexual 
acts by consenting adults in private. (Emphasis added.) 

In 1955, the Model Penal Code of the American Law In-
5titute recommended the repeal of laws proscribing private 
sexual behavior between consenting adults. 7 In 1961, TIli­
nois was the first state to repeal prohibitions against private 
homosexual acts involving consenting adults. Subsequently, 
Colorado, Connecticut, Delaware, Hawaii; North Dakota, 
Ohio and Oregon have enacted similar legislation. 

Cities which have passed some form of homosexual civil 
rights legislation include Detroit, Minneapolis, San Fran­
cisco, Seattle, Columbus, St. Paul and the District of 
Columbia, as well as smaller cities and towns such as Al­
fred, New York, Ann Arbor, Michigan, East Lansing, 
Michigan, and Palo Alto, California. Toronto, Canada has 
also taken similar action. 0 continued on following page 
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Editor's Note: Regarding states which have repealed 
sodomy laws, see 2 Sex. L. Rptr. 45 and 2 Sex.L.Rptr. 57. 
For further Information regarding local governments 
passing antidiscrimination laws, see 2 Sex.L.Rptr. 31. 
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In May 1974 and again in January and March 1975, a bill 
was introduced in Congress to prohibit discrimination on 
the basis of sexual orientation-amended in the current bill 
to read "affectional or sexual preference" -as well as sex 
and marital status. Referred to as the "Civil Rights Amend­
ment of 1975" it specifically covers "public accommo­
dations," "public education," "housing sale, rental, fi­
nancing, and brokerage services" and "prevention of 
intimidation." 8 

Religious bodies have begun to alter their position on 
homosexuality. 9 As an example, in July 1970 the National 
Convention of the Lutheran Church in America passed a 
resolution which stated in part: " ... the sexual behavior of 
freely consenting adults in private is not an ap~ropriate 
subject for legislation or police action. It is essential to see 
such persons as entitled to justice and understanding in 
church and community." 10 

Statistics on discrimination against homosexuals are dif­
ficult to obtain, in part because, as recently shown in a 
major scientific study, only a fifth of the sample group could 
be described as "overt" homosexuals. 11 Unlike other minor­
ity groups in our society, the vast majority of homosexuals 
are not overtly distinguishable from their heterosexual 
counterparts. 

Ample evidence of job and other discrimination does 
exist, however. The United States Civil Service Commission 
has an official exclusionary policy directed at homosexuals 
conducted under the guise of dismissal for "such cause as 
will promote the efficiency of the service." 12 The military 
services make considerable effort to exclude homosexuals. 13 
Homosexuals are also subject to attempts to exclude them 
from immigration into the United States or from citizenship 
once here on the basis that homosexuality per se is evidence 
of a lack of "good moral character." 14 

In the 1960's, the Civil Service Commission's policy came 
under scrutiny in the courts. Dew v. Halaby, 317 F.2d 582 
(D.C. Cir. 1963), upheld the Commission's .position that the 
mere existence of a homosexual in a governmental agency 
impaired the efficiency of that agency, " ... (h)owever, the 
agency's awareness of the difficulties that might be en­
countered in d~fending its policy toward homosexuals was 
made manifest upon the granting of certiorari by the Su­
preme Court, At this juncture, the Commission chose to 
reinstate Dew with back pay in lieu of responding on the 
merits of the issue." 15 

InScottv. Macy, 349 F.2d 182, (D.C. C'tr.1965), the same 
court found for the appellant who had been dismissed for 
homosexual activities because the Commission had failed to 
specify the particular acts held to be "immoral" and once 
again " ... the agency found the appellant suitable for em­
ployment rather than face the merits of the issue in further 
litigation." 16 

Finally, a totally una~biguous case involving the dis­
charge of a homosexual in government employ was that of 
Norton v. Macy in 1969. 17 Here the court stated: 

" ... the notion that it could be an appropriate func­
tion of the federal bureaucracy to enforce the maj­
ority's conventional codes of conduct in the private 
lives of its employees is at war with elementary con­
cepts of liberty, privacy, and diversity." 18 

In reliance on Norton v. Macy, the court in Society for In­
dividual Rights, .Inc. v. Hampton, 63 F.R.D. 399 (N.D. 
Calif. 1973) aff'd 538 F.2d 905 (9th Cir. 1975), ordered the 
reinstatement of a federal civil service employee who had 
been discharged solely because he was a homosexual. The 
court held that the "Commission can discharge a person for 
immoral behavior only if that behavior actually impairs the 
efficiency of service." Hampton, supra, at 401. Since the 

Commission had not even tried to establish the necessary 
nexus between the plaintiffs sexual orientation and the ef- C--." .. 
ficiency of service, his discliarge was unlawful. . 

Despite such cases as Norton and Hampton, it is sig­
nificant to note that sexual orientation does not yet enjoy 
the same constitutional protection as do other classifica­
tions. For example, the Hampton court expressly ruled that 
discrimination on the basis of race was "per se illegal" and 
required no showing that race was irrelevant to the require­
ments of a job. Sexual preference discrimination, on the 
other hand, does require such an evidentiary burden. See 
528 F.2d at 906. 

While the requirement that a rational connection exist 
between sexually oriented activity and job function may be 
considered to provide some protection against arbitrary 
action, it is by no means "failsafe." For example, the court 
in Gayer v. Schlesinger, 490 F.2d 740 (D.C. Cir. 1973), was 
willing to find precisely such a' connection with respect to 
the issuance of a security clearance when the government 
successfully framed the issue in terms of national defense. 

Thus, it should be clear that, absent the recommended 
express statutory guidelines, the courts may continue to find 
areas of "legitimate discrimination" which will result in 
such aberrations as Gayer. 

With reference to the exclusion of homosexual im­
migrants from United States citizenship, In re Labady, 326 
F.Supp. 924 (S.D.N.Y. 1971) marks a new stand by the 
courts: 

"(p)etitioner has led a quiet, peaceful, law-abiding 
life as an immigrant in the United States .. Although he 
has engaged on occasion in purely private homosexual 
relations with consenting adults, he has not corrupted 
the morals of others, such as minors, or engaged in any C~ . 
publicly offensive activities, such as solicitation or pub-
lic display •.. Under all of the circumstances, setting 
aside our personal moral views, we cannot say that his 
conduct has violated public morality or indicated that 
he will be anything other than a law-abiding and useful 
citizen." 19 

But the problems of not having the recommended stat­
utory protection can easily be illustrated. In contrast to In 
re Labady, the petitioner in Kovacs v. U.S., 476 F.2d 843 
(2nd Cir. 1973), was denied his petition for naturalization 
because he allegedly lied under oath about his prior homo­
sexual activities. The court expressly held that petitioner 
was "not being denied naturalization for his sexual ac­
tivities-but rather for his lack of candor under oath." 
Kovacs, at 845. Accordingly, the court distinguished 
Labady on the basis that there the petitioner "testified 
truthfully about prior homosexual acts." "Had Kovacs tes-

I tified truthfully about his past, (the court said) the petition 
might well have been granted." Kovacs, at 845. 

The commitment of the court to that principle, however, 
must be questioned considering that Kovacs' petition was 
filed prior to the Labady decision-at a time when proof of 
homosexual activity was grounds per se for exclusion. Even 
the court recognized that Kovacs' honesty would probably 
have resulted in a denial of his petition. Kovacs, at 845. 
Nevertheless, Kovacs was presented with a 'heads I win, 
tails you lose' proposition which further contributes to the 
legal ambiguities in this area. 

The Immigration and Naturalization Service, like the 
Civil Service Commission, chose not to appeal this decision, 
~~ stilhl ~ses hOhmosexuadIitythPer.se to b!lr imm

I 
igrkanft~,fr0odm (-., 

CitIZens Ip on t e groun s at It constitutes ac 0 go 
moral character." 

Testimony at the hearings on a City Council bill to pro­
hibit discrimination against homosexuals in New York City 
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illustrated fears of the bill's opponents that such legislation 
would fo~ce employers to hire and landlords to rent to any 
homosexual, whether or not the applicant would otherwise 
be a suitable employee or tenant. 20 The legislation rec­
ommended herein, like the bill before the New York City 
Council, 21; is not for the purpose of forcing persons unsuit­
able for reasons other than their sexual orientation upon 
employers and landlords; rather, the legislation requested is 
to insure that sexual preference, like sex and race, will not 
in and of itself be a disqualification for employment, hous­
ing o~ public accommodations. 

The subject of homosexual school teachers is highly 
charged with emotional factors and the objections are 
usually based on the fear that homosexuals are child 
molesters who will seduce children. Research has shown, 
however, that "the man who is sexually interested in chil­
dren is rarely homosexual with well-developed interests in 
adult males. [M]ore often, the offender is a single or mar­
ried male who lives a relatively conventional life with only 
sporadic, or no adult homosexual contact." 22 

Cases specifically involving school teachers have recently 
begun to appear in varied jurisdictions. The Supreme Court 

Editor's Note: The Illinois Bar Association Report was 
adopted by the Assembly on November 12, 1976. It is re­
produced herein because it presents arguments, sup­
ported by case citations, that can be used in future liti­
gation and legislative lobbying from both a pro and con 
position. The Report has been partially edited for 
reasons of space - for copies of the full Report, write 
to SexuaLawReporter for Reprint IBA, at 75c per copy. 

of California has held that a homosexual school teacher's 
loss of employment without evidence of a connection be­
tween his private life and his ability to perform as a teacher 
was a violation of due process under the Fourteenth 
Amendment.2J A federal district court held recently that 
homosexuality per se could not be grounds for dismissal or 
refusal to hire a teacher although the teacher's transfer 
from teaching duties in that case was ultimately upheld be­
cause he had failed to reveal prior membership in a gay 
students organization on his teaching application. Acanfora 
v. Board of Education of Montgomery County, ~59 F.Supp. 
843 (D.Md. 1973), aff'd on other grounds, 491 F.2d 498 (4th 
Cir.1974), cert. denied _ U.S. _ (1974). 

But, again, lack of legislative remedy is problematic here. 
Although an increasing number of courts have held that 
dismissal of a public school teacher solely on the basis of 
sexual orientation is unconstitutional, at least one court has 
limited the range of remedies that will be made available to 
such an aggrieved teacher. Burton v. Cascade School Dist. 
Union High School No. S, 512 F.2d 850 (9th Cir. 1975) held 
that reinstatement of a wrongfully discharged nontenured 
homosexual teacher was not. mandatory, that reinstatement 
was within the discretionary authority of the court, and that 
such a teacher may well be left solely with a remedy in dam­
ages (but no job 0. The court very clearly stated that it does 
not recognize sexual orientation discrimination on the same 
constitutional level as "racially motivated discriminations 
or ... those aimed at punishing the exercise of free speech." 
Burton, at 853. According to the court, the latter are more 
likely to "compel reinstatement" than the former. Burton, 
at 853. The problem is not that reinstatement is viewed as a 
discretionary remedy, but rather the court's continual in­
sensitivity to claims of sexual orientation discrimination. 
Thus, a court's capacity tofairly exercise its discretion is se­
verely impaired by its indefensible hostility to the claim on 
the merits. 

As the dissent in Burton correctly points out, "The fact 
[plaintiff] was ... not discriminated against on racial 
grounds or was not fired for exercising her First Amend-

ment rights does not mean that she is entitled to a lesser sort 
of remedy than would be available in racial discrimination 
or First Amendment cases. All violations of constitutional 
rights should receive adequate redress, which in this case re­
quires reinstatement." Burton, at 855. 

Homosexuals in other professions, including the legal 
profession, have also been denied the right to engage in 
their profession because of their sexual orientation and have 
had to seek relief from the courts. In re Kimball, 33 N.Y. 2d 
586,347 N.Y.S. 2d 453 (1973). 

Homosexual groups seeking the benefits of corporate 
status and gay student organizations seeking the same 
rights and benefits as other student organizations have had 
to resort to the courts to gain the protection and benefits 
routinely granted other similarly situated non-gay groups. 
Owles v. Lomenzo, 31 N.Y.2d 965, 341 N.Y.S. 2d 108 
(1973); In re Thorn, 53 N.Y.2d 609, 347 N.Y;S.2d 571 
(1973); Woods v. Davidson, 351 F.Supp. 543 (N.D. Ga. 
1972); Gay Students Organization of the University of New 
Hampshire v. Bonner, 367 F.Supp. 1088 (D.N.H. 1974), 
aff'd 509 F.2d 652 (lst Cir. 1974). 

In the last decade, the courts have begun to acknowledge 
that privacy is a basic constitutional right. Unfortunately, 
landlords, private employers and, to a large extent, govern­
mental agencies are still free to inquire into the private 
sexual behavior of individuals. The legislation requested 
herein would make such inquires as irrelevant and im­
proper as they are in matters of race and religion. 

* * * The recommendation and report of the Section are con-
cerned not with particular sexual acts which in some states 
may continue to be prohibited to both heterosexuals and 
homosexuals, rather, this report addresses itself to the dis­
crimination encountered by admitted or suspected homo­
sexuals, particularly in employment, housing and public ac­
commodation. Thus the question raised is one of 
status-::-the status of being homosexual. 

In Robinson v. California, 29 the Supreme Court over­
turned a California statute which made it a criminal offense 
for a person to be addicted to the use of narcotics. The court 
ruled that making the status of narcotic addiction a crim­
inal offense was an affliction of cruel and unusual punish­
ment in violation of the Eighth and Fourteenth 
Amendments. 

The status of being a homosexual should not result in 
cruel and unusual punishment, nor should it deprive an in­
dividual of the full rights of citizenship guaranteed to 
others. 

CONCLUSION 

That a problem of sexual orientation discrimination ex­
ists in Dlinois is much more difficult to prove by decisions or 
documentation than it may be in other jurisdictions. This is 
not due to an absence of a discrimination problem, but 
rather, in part, to the lack of any clear state statutory reme­
dial legislation which would provide discrimination victims 
access to the state courts and their attorneys tools- to assure 
fair treatment for all citizens. 

Throughout our history there have always been ~me 
groups which were regarded as not entitled to the rights and 
privileges enjoyed by other citizens. Our progress towards a 
more humane society has been evidenced by the extension 
of equal rights to such groups so that now race, sex, religion 
and national origin are recognized as having no legitimate 
bearing on the opportunities that should be available to 
anyone. Sexual orientation should be added to that list. 

Respectfully Submitted, 
Lawrence Schlam, for 

the Section Council on 
FOOTNOTES Individual Rights and 
ON PAGE 9 Responsibilities 
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continued from page 1 

Transsexuals' Rights Under 
and Problems With the Law 

MARRIAGE 

, The cases dealing with the legal problems of marriage tor 
transsexuals fall il1to three categodes: marriages between 
two hom()sexllul~: mart~iages between, a person of one .sex 
and ~i pei'son orthe opposite sex who was formerly of the 
same sex; and rilarriages betw~en. two persons of the same 
sex; one of whom subsequentiy became a member of the op­
posite sex. A,lthough homosexual marriage is Iiterallynot 
within, the· scope of this article. the cases will be examined 
briefly because of the effect on the third category above and 
the fact that the topic is frequently used by analogy or di­
rectly incorporated by the few courts which have dealt with 
transsexual marriages. 

The reported cases have unanimously rejected claims by 
hc:)mosex~lals tOlheir right to m~rry. In B~ker ". Nelsoll! 191 
N.W.2d 191 ()970. the Minnesota Supreme Court denied 
efforts by two males t~ obtain a mal'riage license. reasoning 
in part that .. It lhe instItution of marriage as a union of man 
and woman. uniquely involving the procreation and rearing 
of children within a family; is as old as the book of Gene­
sis". and ruling that such a denial did not violate their First 
Amendment right to freedom of religion. Eighth Amend­
ment right no~ ,to be cruelly and unusually punished. Ninth 
Amendment right to privacy. and Fourteenth Amendment 
rights to equal. protection and due process. The court also 
inl~rpreted the Minnesota marriage statutes (which did not 
prohibit such marriages on their face) to apply only to op­
posite sex couples. Essentially the same issues were raised 
and, rejected by other courts in the subsequent cases of 
Jones v. /-fd/lihan. 501 S.W. 2d. 58863 A.L.R. 3d 1195 (Ky. 
1973). and Singer v. Hara. 522 P. 2d fl87 (Wash. Ct. App. 
1(74)~' '. 
'Ammymous 1'. Anonymous, 325 N.Y.S. 2d 499 (971) in­

volved 'a "marriage" between two males. one of whom 
thought Jh~ other was female. Upon an attempt at con­
summation. the unsuspecting male discovered the true sex 
of the other. Shortly thereafter he left for overseas in the 
military service. In the meantime. the second male under­
went a sex change. Upon, return from overseas. the first 
male sued for a declaration as to the status of the marriage. 
The N~w Yo~k Supreme Court declared that the marriage 
ceremony had not.in fact created a valid marriage. noting. 
however, that "[wlhat happened to the [second male] after 
the' marriage ceremony is irrelevant. since the parties never 
lived together." 

The' issue of whether a I.narriage is legal when one of the 
parties has changed his or her sex before the marriage cere­
mony appears to present more of a problem to the courts 
and seems to hing~ on whether the operation has resulted in 
tl\e ability Qfthe transsexual to perform sexually. 

In B. '0. B., 355 N.Y~s. 2d 712 (J 974), prior to the mar­
riage. the husband had undergone an operation for a mas­
tectomy;,and a, hysterectomy. and was undergoing andro­
genous hormonal therapy at the time of the marriage. Sub­
sequently the wife discovered that the husband was without 
a penis' and could not perform sexually. The wife bro1,lght 
suit for an annulnient on the ground that the husband was a 
female. and the husband brought a cross-suit for divorce. 
The court ruled that the husband could not succeed on a 

suit for divorce because there had been no valid marriage to 
begin with. uAssuining. as urged. that defendant was a 
male entrapped in the body of a female. the record does not 
show that the entrapped male successfully escaped to 
enable defendant to p~rform male functions in a marriage." 
"While it is possible that defendant may function as a male 
in other situations and in other relationships. defendant 
cannot function as a husba'nd by assuming male duties and 
obligations inherent in the marriage relationship. As plain­
tiff asserts defendant 'does' not have male sexual organs. 
does not possess a normal penis. and in fact does not have a 
penis.' .. 

On the other hand. in M. T. 1'. J.T.. 355 A. 2d 204 (N.J.-
1974). the court determined that a marriage between a man 
and a postoperative transsexual (who had been a male prior 
to the operation) was a valid marriage. M.T. underwent a 
sex change prior to the marriage ceremony <the operation 
being paid for by J.T.). After the ceremony they lived as hus­
band and wife and had sexual intercourse. J.T. then left the 
household. M.T. sued for support. The court rejected the 
reasoning of a similar English ca~e, Corbett v. Corbett. 2 
All E.R. 33 (P.D.A. 1970). which had adopted the position 
that a person's sex was determined at birth and could not be 
changed. Rather. the court said. a number of factors. medi­
cal and psychological. must be taken into account. and if it 
is appropriate the person should be considered to have 
changed his or her sex for marital purposes. Here. the court 
determined. M.T. was a female for marital purposes and 
would recover support from J.T .• the marriage having been 
valid. 

VITAL RECORDS CHANGES 

The reported cases in this area have dealt with the topics 
of change of name and change of sex on one's birth cer­
tificate. Because many of the cases deal with the two issues 
simultaneously. they will be treated together here. Although 
changes of names on the certificate have been granted. 
there appear to be no cases which have ordered change of 
sex. 

Anonymous l'. Weiner. 270 N.Y.S. 2d 319 (1966). involved 
a petition for an order directing the New York City Depart­
ment of Health to change the sex designation on petitioner's 
birth certificate following a sex change. The court relied 
heavily on a recommendation of the New York Academy of 
Medicine questioning whether birth certificates should be 
changed. and decided to defer to the City Board of Health 
denial of the petition. 

In re Ano'{vmous. 293 N.Y.S. 2d 834 (968). involved a 
petition for change of name from an "obviously male name 
to an obviously female name." The court noted that at com­
mon law. one could adopt any name one wished. absent 
fraud or the interference with others. In discussing the rec­
ommen~ation relied on by the Weiner court. the court said 
that "[t]his court is in complete disagreement with the con­
clusion reached by the learned committee. A male trans­
sexual who submits to a sex-reassignment is anatomically 
and psychologically a female in fact. This individual 
dresses. acts. and comports himself as a member of the op­
posite sex." "It would seem to this court that the probability 
of so-called fraud. if any. exists to a much greater extent 
when the birth certificate is permitted. without annotations 
of any type. to classify this individual as a 'male' when. in 
fact. as aforesaid. the individual comports himself as a 'fe- ' 
male.' .• The court therefore ordered the change of name 
and that a copy of its order be appended to the petitioner's 
birth certificate. 0 continued across 
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In another In re Anonymous, 314 N.Y.S. 2d 688 (1970). 
the issues were both the right of the petitioner for a change 
in name and sex on the birth certificate. The court reHed on 
the Anonymous case above. but pointed out some dif­
ficulties with the request for relief: "retirement at the age of 
62 instead of 65 under the rules and regulations of the So­
cial Security Administration. improved ratings for life in­
surance purposes. the automatic right of exclusion from 
jury duty. possi~le marital benefits and' rights of inheritance 
which differ. in some states and natio'ns. according to the 
sex of the person." The court granted the request' for a 
change of name but refused to allow the order to be used as 
evidence that the sex of the petitioner had in fact been 
changed. 

The same issues were involved in Hartin v. Director of 
Bureau of Records, Etc., 347 N.Y.S. 2d 515 (1973). There 
the Bureau had agreed to change petitioner's first name and 
issue a new birth certificate. but not to change the sex desig­
nation. Relying on Weiner, the court denied the request for 
the change in sex on the certificate. 

The only case found which appears inclined to change the 
sex designation on the birth certificate is Darnell v. Lloyd, 
395 F. Supp. 1210 (D. Conn. 1975). Plaintiffs claim was 
based on the equal protection clause to the Fourteenth 
Amendment in that the Commissioner of Health granted 

. some requests for change on birth certificates while denying 
hers; and that the state must show some substantial interest 
in making such a denial because of the substantial detri­
mental impact on her. such as the inability to marry and the 
humiliation of carrying a passport with the opposite sex 
designated. 'The court did not finally decide the issue in its 
written opinion. however. but denied the state's motion for 
summary judgment. ruling that plaintiff had stated a claim. 

EMPLOYMENT 

Only one case has been found regarding the employment 
rights of a transsexual. In Voyles v. Ralph K. Davies Medi­
cal Center, 403 F. Supp. 456 (N.D. Cal. 1975). plaintiff. a 
medical technician. informed defendant that she intended 
to undergo sex conversion surgery. She was discharged on 
the ground that such a change might have a potentially ad­
verse effect on patients and co-workers. She sued under the 
1964 Civil Rights Act for injunctive and monetary relief on 
the ground that the discharge constituted sex discrimina­
tion under the Act. The court granted the defendant's 
motion to dismiss. stating that "[s]ituations involving trans­
sexuals. homosexuals or bi-sexuals were simply not con­
sidered [by Congress in passing the Act]. and from this void 
the Court is not permitted to fashion its own judicial 
interdictions. to 

MEDICAL ASSISTANCE 

FinalIy. in the area of medical assistance to transsexuals. 
is the case of Denise R. v. Lavine, 383 N.Y.S. 2d 568 (1976). 
in which the Commissioner of the New York State De­
partment of Social Services denied a requested auth­
orization for medical assistance for sexual conversion 
surgery. The applicable part of the Social Services Law pro­
vided that eligible persons were entitled to medical as­
sistance "necessary to prevent. diagnose. correct or cure 
conditions in the person that cause acute suffering. en­
danger life. result in illness or infirmity. interfere with his 
capacity for normal activity. or threaten some significant 
handicap." Petitioner was examined by a psychiatrist who 
determined that there was no "formal disturbance of think­
ing. nor suicidal inclination". 0 continued on page 12 
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u.s. Supreme Court vacates 
judgment against gay 

federal employee 

press coverage which mentioned his employment with 
EEOC. and the appearance of Singer's name accompanied 
by his place of employment as an org'anizer of a symposium 
on mental health and civil rights tor sexual minorities spon­
sored by the Seattle gay community. 

Singer did not dispute any of these allegations, except to 
state that he had never specifically authorized his identi· 
fication as a federal employee in connection with the pub­
licity that he received. 

After the hearing. the Commission notified Singer that 
his continued employment would not "promote the effici­
ency of the service." The Commission stated that this con­
clusion was based on such factors as the "potential dis­
ruption" that might be caused by the "revulsion" of his 
fellow employees, the tear that Singer would use the prestige 
or authority of the government to advocate homosexual 
causes. and possible embarrassment and loss of ptlblic con­
tidence in the agency. 

Singer brought an' administrative appeal of this decision, 
in support of which he: offered a petition, signed by hi~ fellow 
employees and the District Director of EEOC stating that 
Singer was a good worker and that there was "absolutely no 
evidence that he has ever offended a· member of the public 
in his duties in this office." The Commission ultimately re­
jected Singer's appeal, tinding substantial evidence of "im­
moral and notoriously disgraceful conduct" and concluding 
that public knowledge that such a person as Singer was em­
ployed in the government service would undermine public 
contidence in the service. . . 

Singe'r challenged the Commission's ruling in federal 
court, but both the District Court and the Court of Appeals 
rejected Singer's claims, holding that there was no violation 
of the First Amendment, due. process or government regu­
lations. See Singer v. United Stales Civil Sen'ice Com­
mission, 530 F.2d 247 (9th Cir. 1976),2 Sex.L.Rptr. 25, 53. 

While Singer's court challenge and appeal were pending. 
the Civil Service Commission changed its policy regarding 
the employment of homosexuals. The Commission ruled 
that. etlective December 21. 1973, homosexuality per se­
would not be grounds for termination. Under the new pol­
icy, homosexuals can be terminated where there is evidence 
that their homosexual conduct affects job fitness, but ter­
minations based on unsubstantiated conclusions about pos­
sible embarrassment to th~ federal service are not per­
mitted. 

The Court of Appeals was aware of these new guidelines 
when it decided Singer's appeal. but did not apply them to 
Singer's case. ' 

After the Court of Appeals decided his appeal unfavor­
ably to him, Singer petitioned the U.S. Suj>reme Court for 
certiorari. In a somewhat unusual move, the Solicitor Gen­
eral, on behalf of the .Commission. joined Singer in urging 
the Court to grant the writ. The Solicitor General stated 
that the Commission. since it has adopted new guid.elines 
concerning the employment of homosexuals, has no interest 
in judicial resolution of the issue of whether it is permissible 
to terminate an employee simply for advocating homo­
sexuality and has.determined to give Singer th~ benefit of a 
hearing under the new guidelines. The Solicitor General 
also made it clear that the only possible stumbling block to 
Singer's reinstatement after a new hearing would be the al­
legation that Singer listed the EEOC as a sponsor of the gay 
rights symposium with which his name and employment 
was publicly associated. 

In arguing for reversal of the decision by the Court of Ap­
peals, Singer, possibly influenced by dicta in that court's 
opinion., contended that he would be fired even under the 
new guidelines, as administratively construed. 

The National Gay Task Force urged the Solicitor General 
to follow the course that h~ subsequently adopted. NGTF's 
position would appear to be the only sensible one in view of 
the Court's present attitudes. It is widely agreed that a de­
nial of certiorari in this case, to say nothing of an af­
firmance of the Court of Appeal's decision, would have been 
seriously harmful to the gains that gays have made in the 
area offed,eral employment. 

It should be noted that the court did not adopt the Sol­
icitor General's suggestion that it remand the case directly 
to the Civil Service Commission, but rather remanded to the 
Court of Appeals, That court must now decide whether to 
return the case to the Commission, but it is unlikely that the 
court will refuse to adopt that course, since the Commission 
itself is urging it. 

Chief Justice Burger and Justices White and Rehnquist 
dissented in this case and would have denied certiorari, thus 
leaving Singer's firing undisturbed. 

Singer is the first case decided by the Supreme Court that 
can be considered even remotely favorable to gays, and its 
impact on the employment rights of gays should be 
considerable. -John Ward 

EDITOR'S NOTE: 

Having reserved this space for late-breaking de­
velopments, immediately before final copy went to the 
typesetter, the SexuaLawReporter telephoned the clerk of 
the Ninth Circuit Court of Appeals in San Francisco in 
order to provide readers with the current status of Singer 
v. United Civil Service Commission. 

However, as this issue goes to press, it appears that 
nothing has transpired since the case was remanded to 
the Ninth Circuit by the U.S. Supreme Court in January. 

Future issues of the SexuaLawReporter will carry what­
ever decision the Court of Appeals renders in this im­
portant case. For a comprehensive background of the 
Singer case, see 2 Sex. L. Rptr. 25. 

Under the new Civil Service Commission policy ruling, homosexuals can be 
terminated where there is evidence tbat their homosexual conduct affects job 

c~ 

c. 

iitne,ss, but tembrminations base~Lon~ udnsubstantiated conclusions abdout possible C 
e arrassment to tne.re eral service are not permitte • 
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... llN THE COURTS 
continued from page 4 

a private complainant. The complainant male was not 
charged under the statute. 

. Defendants brought a motion to dismiss the charges. al­
leging that since they were charged and the complainant 
was not, the law was being discriminately enforced in vio­
lation of the equal protection clause. Without hear\ng any 
evidence to support defendants' argument. but relying 
solely on the facts of the instant case, the trial court dis-
missed the charges. . 

The Supreme Court reversed and remanded (or a full 
hearing. on the prosecutorial practices on prostitution 
charges. "From the face of the complaint it seems con­
clusive that the complainant did 'violate some law against 
sexual morality. As alluded to by the trial court, it is con­
ceivable he could have been charged with patronizing a 
prostitute. sexual perversion, or a party to the crime of pros­
titution. tt "If women prostitutes are consistently prosecuted 
and men patrons are consistently not prosecuted. without 
valid prosecutorial discretion. the equal protection clause is 
violated. tt 

After stating that there might be valid prosecutorial rea­
sons for prosecuting a prostitute and not the patron, such as 
giving immunity from prosecution to testify. the. court said 
that it was required to remand for a full hearing to give the 
defendants an opportunity to develop. a factual record to 
support· their discriminatory enforcement claim. 

Child support no legal 
hindrance to remarriage 

The state cannot impose special restrictions on persons 
seeking to marry who have minor children who are not in 
their custody. a three-judge federal district court has re­
cently held. Redhail v. Zablocki. 418 F.Supp. 1061 (E.D. 
Wp. 1976). Plaintiffs successfully challenged. on equal pro­
tection grounds. the validity of a Wisconsin statute that re­
quired pe~ons who had minor children living apart from 
them. and whom they were under a court order to support. 
to obtain court permission before they could be issued mar­
riage licenses. 

The federal court held that this disparate treatment must 
be justified by a showing that it necessarily furthered a com· 
pelling state interest by the least burdensome possible mean 
(the "strict scrutiny test"). The court found strict scrutiny 
appropriate both because certain persons (those who could 
not support their children from previous 'marriages) were 
absolutely denied the right to marry on the basis of wealth 
alone. 

The state attempted to justify the challenged statutes as 
furthering its interest in providing counselling to pro· 
spective marriage partners and in protecting t~e welfare of 
minor children. The court rejected both of these justifica·· 

. tions. pointing out that. whatever the state's interest· in 
counselling. it did not justify an outright ban on marriages 
for persons who were unable to support their ~hiIdren by 
prior relationships and that the state had a variety of al­
ternative means for requiring those who could not afford to 
do so to support their children. 

o Court News continued on page 12 
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Telephone company can 
refuse to hire gays 

. The decision of a trial court that homosexuals have no 
right to employment with the telephone company. and that 
the state agency responsible for enforcing private dis­
crimination has no jurisdiction over discrimination against 
them. has been upheld by the California Court of Appeal. 
First District. Gay L'!w Students Association, et al. v. The 
Pacific Telephone and Telegraph Company, Fair Em­
ployment Practice Com'mission of California, et al., 135 Cal. 
Rptr. 465 (1977). 

Plaintiffs were four individuals who claimed to have been 
terminated or refused employment by the Company. and an 
organization of law students organized to' improve the 
status of homosexuals by combatting discrimination against 
them. Also a plaintiff was the Society of Individual Rights. 
an organization to promote equal treatment for homo­
'sexuals in all areas. The individual 'plaintiffs' claims had 
been rejected by the FEPC. after which it was joined in the 
suit to compel it to accept jurisdiction. 

Plaintiffs' first contention was that the F.E.P. Act pro­
hibited all employment discrimination unless based on a . 
bona fide occupational qualification, even though the 
ground might not be specifically set out in the statute. In 
support. they analogized the Act to the state public accom­
modations law. which the California Supreme Court has 
ruled prohibits all discrimination. See In re Cox, 474 P.2d 
992(1970). 

The appeals court responded that Cox was distinguish­
able because prior to passage of the public accommodations 
law. the common law prohibited all discrimination in public 
accommodations. and thus the legislature simply codified 
existing law; however. the court said. the comMon law was 
that " 'an employer's right to employ and discharge whom 
he pleases. in the absence of any statutory or contractual' 
provision is unquestioned.' " "The Unruh (public accom­
modations) Act enumerated certain bases of discrimination 
where all~arbitrary discrimination had already been pro­
hibited by prior statutory and case law; therefore. it was 
reasonable to conclude. as the Cox court did. that the Legis­
lature intended these bases to be illustrative rather than re­
strictive. 

"On the contrary. the F.E.P. Act carved outfor the first 
time bases for discrimination in employment which were 
considered to be contrary to public policy and therefore pro­
hibited. Not having any prior case law or statutory pre­
cedent to rely on. it must be assumed that our legislators 
were cognizant of the fact that they were establishing new 
prohibitions rather than emphasizing old ones. Thus it is 
highly unlikely that they intended the enumerations to 1.?e il­
lustrative rather than restrictive." (Emphasis in original) 

"Determinative of the subject question. however. 'is the 
fact that the Legislature only last year had. before it a bill to 
amend the Act to include 'sexual orientation' as an enumer­
ated base of prohibited discrimlnation and that it rejected 
such an amendment." "We note further that Title VII of 
the Civil Rights Act. the federal counterpart to the F.E.P. 
Act (42 V.S.C.A .• sec. 2000 et seq.) has been interpreted by 

the United States Supreme' Court and other federal courts 
to prohibit only those bases of employment discrimination 
enumerated in the Act. (See. e.g .• Espinoza v. Farah Mfg. 
Co., 94 S.Ct. 334 (1973); Bradington v. International Bus­
iness Machines Corp., 360 F.Supp. 845 (D. Md. 1973). aff'd. 
492F.2d 1240 (4th Cir.1974)." C-.. · 

Plaintiffs' second contention was that' discrimination -
against homosexuals is discrimination on the basis of sex. 
one of the bases under the F.E.P.' ACt. because of the dis­
parate impact of the Company's alleged policy~ The legal 
basis' of their argument. based on Griggs v. Duke Power 
Co.~ 91 S.Ct. 849 (1971). was that since there are more male 
homosexuals in the popUlation than female .. and since the 
Company. discriminated against homosexuals in . general, 
males were being discriminated against. leading to ",dis- 1 
crimination on the ground of sex. The court did not reject 
the legal positiQn (although it noted that 'usually the doc-
trine has been applied to discrimination against "minor-
ities"), but responded that there had been no evidence pre-
sented as to percentages of male v. female employees at the 
company. 

To plaintiffs' contention. that discrimination against 
homosexuals constitutes sex discrimination "in the literal 
sense of the word", the court cited Smith v. Liberty Mutual 
Insurance Co .• 395 F. Supp. 1098 (D. Ca. 1975) and Voyles 
v. Ralph K. Davies Medical Center. 403 F. Supp. 456 (N.D. 
Cal. 1975). cases which have previously rejected that pos­
ition under the Civil Rights Act of 1964. 

Moving to ttteir claims against the FEPC, plaintiffs con­
tended that'the agency's refu'sal to assume jurisdiction over 
such discrimination denied them due process and equal 
protection of the law. The court responded that the state 
had not interfered with the' private hiring of homosexuals 
but had remained neutral, and there was no constitutional Co, 
issue. Distinguishing Boddie v. Connecticut, 91 S.Ct. 780 
(1970). where the state set up a monopolistic ma.eJtinery for 
the obtaining of divorces, the court responded that the state 
was not precluding homosexuals from obtaining private 
employment. 

Finally the court rejected plaintiffs' argument that be­
cause the Company is a monopoly it 'should be prohibited 
from discriminating arbitrarily in its employnient process. 
Distinguishing James v. Marrnship Corp .• 155 P.2d 329 
(1944), where a "closed shop" union refused admission to 
blacks, the court said that there the California Supreme 
~ourt had found discrimination against blacks to be against 
the "strong public policy of this state" but that "[n]o such 
policy with reference to homosexuals has been enunciated." 

Transsexuals continued from page 9 

and therefore recommended against the surgery. A second 
doctor at the same hospital began administering hormones 
to petitioner and subsequently recommended medical as­
sistance for the surgery. The Court of Appeals, in a 
4-3 decision, adopted the determination of the Department 
on the ground that "where an administrator adopts one of 
several conflicting opinions, it is not the province or-
the court to substitute its judgment unless the agency's 
determination is unreasonable or without a basis in law." 
The di~senters argued that there was' no independent ex­
amination of the petitioner by the Department and adopted (' 
the view of the second 9octor that the surgery should be ,~I 

performed. -Written by R. MICHAEL WETHERBEE 
-Research by TED KUYKENDALL and DON GAUDARD 
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CONTRACT AND EQUITY 
PROTECTION EXTEN DED TO 

UNMARRIED COUPLES 

The 1970 census figures indicated that eight times as 
many couples are living together without being married as 
cohabitated in the prior decade. The recent decision of the 
California Supreme Court in Marvin v. Marvin, 557' P.2d 
106 (1976), is a recognition of our changing social customs 
and is an important step toward protecting the reasonable 
expectations of meretricious couples. The purpose of this 
article is to demonstrate the necessity and the inevitability 
of the Marvin holding through an examination of inequita­
ble resul~s reached under prior decisional law . 

A meretricious spouse is one who cohabits with another 
knowing that the relationship does not constitut~ a valid 
marriage. Prior to 1973, California courts consistently ad­
hered to the general rule of Vallera v. Vallera, 132 P.2d '761 
(1943), that a meretricious sp~use enjoyed no community in­
terest in earnings and accumulations acquired during such 
a relationship. " 

The Val/era court identified two exceptions through 
which a meretricious spouse might successfully claim an in­
terest in accumulations held by the other spouse. First, an 
equitable interest would arise in such a relationship where 
"a man and woman live together as husband and wife under 
an agreement to pool their earnings and share equally in 
their joint accumulations." Second, even in the absence of 
such an express agreement. a meretricious claimant might 
recover on a theory of resulting or constructive trust. 

An examination of decisions applying these two ex­
ceptions to the Val/era rule reveals that a meretricious 
spouse was only narrowly protected and had a difficult 
burden of proof in attempting to secure an equitable share 
of joint accumulations. 

EXPRESS AGREEMENTS 

A meretricious claimant could successfully assert prop­
erty rights in jointly accumulated properties where she/he 
was able to prove the existence of an express agreement. 
This rule might be invoked where the meretricious spouses 
had agreed to pool earnings, to share in accumulations, or 
to compensate the nonearning spouse for services rendered 
during the period of the relationship. 

The difficulty in recovering on the basis of an express 
agreement is apparent from the paucity of decisions per­
mitting a meretricious spouse an equitable property interest 
based on such an agreement. In the typical situation, 
persons entering into a meretricious living arrangement do 
not make such agreements, and in a subsequent lawsuit the 

court would find "no·evidence of any such agreement be­
tween them." In absence of an express agreement, the 
courts are satisfied in "leaving the parties in the position in 
which they have placed themselves." 

In decisions where the courts have found the requisite ex­
press agreement, the relationship has been likened to a 
business enterprise or joint venture. For example, the court 
in Garcia v. Venegas, _ Cal. Rptr. _ (1951), found a "con­
tract to pool ... work and earnings and share equally in the 
property accumulated therewith" on the basis of the plain­
tiff's testimony that her meretricious spouse frequently told 
her during their five year relationship that "everything was 
both for him and for her, that everything was for the both of 
them, that all he bought was in her power or in her posses­
sion .... " The Garcia couple had collected rents from 
boarders in order to meet their living expenses. The de­
fendant's earnings had been used to purchase three lots. 
which were later sold. The sale proceeds and the de­
fendant's subsequent earnings were applied to the purchase 
of a house and lot. These activities, said the court, were "a 
joint business enterprise. somewhat akin to a partnership. 
... one which any two persons might undertake." 

Other courts strained the analogy between a meretricious 
relationship and business venture in order to reach an equi­
table result. Evidence of an express agreement has often 
been slight, as in the case of Bridges v. Bridges, 270 P.2d 69 
(1954), where the finding of an express agreement was based 
on testimony of the meretricious wife that "everything was 
supposed to be SO-SO." 

Unlike the decisions discussed above in which courts ap­
plied the dissimilar analogy of partnership in order to make 
an equitable division of property on termination of a mere­
tricious relationship, most courts applied rules which nar­
rowed the possibility of recovery on the basis of an agree-
ment between meretricious spouses. 0 continued on page 18 
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IN THE COURTS ... 
Status as homosexual 

grounds for 
teacher dismissal 

The Supreme Court of Washington. in a 6-2 decision. has 
upheld the dismissal of a teacher on the ground of "immor­
ality" because he was a known homosexual and also on the 
ground that as a known homosexual. his ability and his fit­
ness to teach was impaired with resulting it:tjury to the high 
school in which he taught. thereby justifying his dismissal. 
Gaylord v. Tacoma School District No. 10. 559 P.2d 1340 
(J 977). 

Gaylord's superiors first became aware of his sexual stat­
us when a former high school student told the school's vice­
pt:incipal he thought Gaylord was a homosexual. The vice­
principal confronted Gaylord at his horne the same day. 
Gaylord admitted he was a homosexual and attempted to 
have' the matter dropped. Less tha~ a month late~. the 
school board found probable cause for his discharge due to 
his status as a publicly known homosexual. This status was 
contrary to the school district policy which provided for dis­
charge of school employees for "immorality." A month 
later. after a hearing. Gaylord was disc·harged. 

On appeal. the Supreme Court looked at two issues in 
reaching i.ts conclusion: (J) whether substantial evidence 
supported a trial-court finding that Gaylord was guilty of 
immorality. and (2) whether substantial evidence supported 
the trial court finding that. as a k'nown homosexual. Gay­
lord's fitness as a teacher was impaired to the injury of the 
high school. justifying his discharge. 

As to the first issue. the court examined whether homo­
sexuality was immora1. To decide this. the court looked to 
the dictionary and various psychiatric literature to deter­
mine what "homosexuality" meant. Quoting from the New 
Catholic Encyclopedia. the court found that a homosexual 
is: "[a]nyone.who is erotically attracted to a notable degree 
toward persons of his or her own sex and who engages. or is 
psychologically disposed to engage. in sexual activity 
prompted by this attraction. * * * Once friendship between 
persons of the same sex leads to physical expression. a 
homosexual act has occurred .... The danger remains that 
the individual will yield to desire for the overt act. 7 New 
Catholic Encyclopedia 116 (J967)." 

The court then said that "[i]f Gaylord meant something 
other than homosexual in the usual sense. he failed to ex­
plain what he meant by his admission of homosexuality or 
being a homosexual so as to avoid any adverse inference. al­
though he had adequate opportunity at trial to do so. He 
clearly had a right to explain that he was not an overt homo­
sexual and did not engage in the cond uct the court ascribed 
to him which the court found immoral and illega1." In con­
tinuing their examination of whether homosexuality is im­
moral. the court. citing the Encyclopedia ludaica and the 
New Catholic Encyclopedia. said. "Homosexuality is widely 
condemned as immoral and was so condemned as immoral 
during biblical times. It The [trial] court found "sexual grati­
fication with a member of one's own sex is implicit in the 
term 'homosexual.' This finding would not ~ecessari1y 

apply to latent homosexuals; however. the court in effect 
found ... reasonabl,e inferences ... it appli~d to Gaylord." 

Moreover. the court found that "[vlolitional choice is an 
essential element of morality .... In the instant case plain-
tiff desired no change and has sought no. psychiatric help C'" 
because he feels comfortable with his homosexuality. He 
has made a voluntary choice for which he must be held mor-
aIIy responsible." 

The final question on this point was whether the repeal of 
the sodomy statute while the case was pending deprived 
sodomy of its immoral character. The court disposed of this 
by saying: "Generally the fact that sodomy is not'a crime no 
more relieves it of its immoral status than would consent to 
the crime of incest. It 

As to the second issue. regarding Gaylord's performance 
as a teacher. the court found that sufficient substantial evi­
dence supported the trial-court findings as to the impair­
ment of Gaylord's efficiency, The trial court f~und that. al­
though Gaylord had been a teacher in the Tacoma School 
District for over 12 years. had received favorable evalua­
tions of his teaching throughout this time. and that during 
the time his status as a homosexual was unknown to others 
in the school. his teaching efficiehcy was not affected nor 
did his status injure the school. when it became publicly 
known that Gaylord was a homoseuxal. "the knowledge 
thereof would and did impair his efficiency as a teacher with 
resulting injury to the school had he not been discharged." 

Gaylord assigned error to this finding of fact. asserting 
that his homosexuality became known at the school only af-
ter the school made it known and that he could not be re­
sponsible therefor so as to justify his discharge as a homo­
sexual. The Supreme Court disagreed. stating that "by C 
seeking out homosexual company he took the risk his _ 
homosexuality would be discovered. * * * It was the vice­
principal's duty to report the information to his superiors 
because it involved the performance capabilities of Gaylord. 
The school cannot be charged with making plaintiffs con-
dition known so as to defeat the school board's duty to pro-
tect the school and the students against the impairment of 
the learning process in all aspects involved. Second. there is 
evidence that at least one student expressly objected to Gay-
lord teaching at the high school because of his homo­
sexuality," 

The court then went on to state that it was important to 
remember that Gaylord's homosexual conduct must be con­
sidered in the context of his position of teaching high school 
students. The students could treat the retention of the high 
school teacher by the school board as indicating adult ap­
proval of his homosexuality. Likewise. the court said. to say 
that school directors must wait for prior specific overt ex­
pression of homosexual conduct before they act to prevent 
harm from one who chooses to remain "erotically attracted 
to a notable degree towards persons of his own sex an~ is 
psychologically. if not actually disposed to engage in sexual 
activity prompted by this attraction" is to ask the school di­
rectors' to take an unacceptable risk in discharging their fi­
duciary responsibility of managing the affairs of the school 
district. 

In a sharply worded dissent. Associate Justice Dolliver 
found that both arguments by the majority were untenable. (~ 
His position was that "[t]o. uphold this dismissal. we must ~-: 
tind substantial evidence supporting the finding that Mr. 
Gaylord was discharged for 'sufficient cause' ... which has 
been defined as 'conductwhich would affect the teacher's 

3.Sex.L.Rptr.14 
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efficiell{:v. ' •• [Emphasis in original.1 In response to the ma­
jority's assertion that an admission of a homosexual status 
connotes illegal as well as immoral acts which are pro-

. scribed. Dolliver asserted that "rtJhere is not a shred of evi­
dence in the record that Mr. Gaylord participated in any of 
the acts [sodomy or lewdness]. * * * The trial court made a. 
most puzzling finding that. 'From appellanfs own testi­
mony it is unquestioned homosexual acts were participated 
in by him. although there was no evidence of any overt acts 
having been committed.' The trial court essentially found 
that, as an admitted homosexual, unless Mr. Gaylord de­
nied doing a particular immoral or illegal act. he can be as­
sllmed to have done the act. The court has placed upon the 
appellant the burden to negate what it asserts are the im­
plications that may be drawn from his testimony although 
he never was accused of participating in acts of sodomy or 
lewdness:" . 

Having found no inappropriate conduct, Dolliver was un­
willing to take the leap in logic accepted by the majority 
that admission of a status or identity implies the commis­
sion of certain illegal or immoral acts. 

As to the tinding by the majority that Gayl9rd's teaching 
efficiency was impaired, Justice Dolliver stated: "The sec­
ond glaring error in this proceeding is the respondenfs fail­
ure to establish that Mr. Gaylord's performance as a teach­
er was impaired by his homosexuality. As pointed out by the 
trial court in its findings, the evidence is quite clear that. 
having been a homosexual for the entire time he taught at 
Wilson High School, the fact of Mr. Gaylord's homosexuali­
ty did not impair his performance as a teacher. In other 
words, homosexuality per se does not preclude competence. 
Acanfora v. Board of Educ. of Montgomery County, 359 
F.supp. 843 (D.Md. 1973)." 

At the trial, a variety of witnesses speculated on the effect 
that Gaylord's homosexuality might have on his effective­
ness in the classroom. The speculation varied considerably, 
some testifying that his effectiveness would be damaged. 
and some testifying to the contrary. Justice Dolliver re­
sponded by saying: "I find such speculation to be an unac­
ceptable method for justifying the dismissal of a teacher 
who has a flawless record of excellence in his classroom 
performance." . 

In summing up his arguments. Dolliver found that to· 
base a dismissal on the proof of a status with no showing of 
conduct and no showing of an actual detrimental effect on 
teaching efficiency violated the constitu tional due process 
rights to which Gaylord was entitled. 

Don Gaudard 
New SLR Editor 

Beginning with this issue, Don Gaudard has 
become Editor of the SexuaLawReporter replacing 
R. Michael Wetherbee. 

Gaudard is also an editor of the legal section 
of the Journal of Homosexuality and has been a 
staff member of the SLR for over a year. He is a 
law student at PeopJe's College of Law in Los 
Angeles and is employed by the law firm of Coleman 
and Kelber. 

Teacher who advocates 
gay rights must submit 

to psychiatric examination 

In Gish P. Board of Educatioll of the BOrOlll!h of Para­
mus, Berl!ell COUIl(V. 336 A.2d 1337 (1976), the Appellate 
Division of the New Jersey Superior Court held that the 
Board of Education's directive that the teacher. John Gish. 
subniit to a psychiatric examination was fair and reu­
sonable. did not violate his First or Fourteenth Amendment 
rights. and was not a denial of due process even when two 
psychiatrists were not produced for cross-examination. 

In June, 1972. Gis" assumed the presidency of the New 
. Jersey Gay Activists Alliance ~nd subsequently participated 
in a n'-:lmber of communications through variolls public 
media in which he promoted the Alliance. He also attended 
a convention of the National Education Association and 
helped org.anize a gay caucus within the NEA. 

In July, 1972, the Board of Education adopted a resolu­
tion directing Gish to submit to a .psychiatric examination 
since his "overt and public behavior" inclicated a strong 
possibility of potential psychological harm to students as 
the result of their continued association ~ith him and his 
"conduct during said period evidences a harmful, signiti­
cant deviation from normal mental health affecting rhisl 
ability to teach. discipline and associate with students .... " 

Gish appealed·to the. Commissioner of Education and the 
State Board of Education, both of which affirmed the action 
of the Board of Education. 

On appeal from the decision of the State Board of Educa­
tion, Gish contended that the Board's directive to submit to 
a psychiatric examination constituted a violation of his First 
and Fourteenth Amendment rights to free speech and as­
sociation. The Court held that this contention was without 
merit since the Board of Education " ... does not question 
the right of Gish to say or do any of the things [he did]. It 
simply contends that ... Gish's actions display evidence of 
deviation from normal mental health which may affect his 
ability to teach. discipline. and associate with students:' 
Since the Board of Education has an obligation "to deter­
mine the fitness of teachers" which "is a reflection of their 
duties to protect students from danger of harm •... we are 
satisfied that the board's determination was a fair and rea­
sonable one .... it was based on credible evidence and did 
not constitute an abuse of discretion." 

Gish also argued that he was entitled to but not afford.!d 
Fourteenth Amendment protections of due process because 
the two psychiatrists upon whom the Board of Education re­
lied in making their determination to reque~t the psy­
chiatric evaluation were not produced for cross-examina­
tion. In response. the court stated that the requirement that 
appellant subject himself to a psychiatric examination "can 
hardly be classified as a penalty or sanction." In deter­
mining what procedures are required, the court held that 
the competing interests of the teacher and school board 
must be balanced. Since the "submission by Gish to a psy­
chiatric examination takes nothing from him except his 
time, ... from the standpoint of being deprived of a right or 
privilege it is minimal. except as it may loom in his mind." 

o Court news continued on following page 
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Sheriff of municipal jail 
held liable for 

rape of male inmate 

In Doe v. Swinson, _ F.Supp. _ (E.D. Va. 1976), a fed­
eral district court has held that the sheriff of a municipal 
jail is liable in damages to a prisoner who is raped by other 
inmates, where the sheriffs negligence in failing to provide 
adequate security is responsible for the occurrence of the in­
cident. The court held that the sheriffs affirmative conduct 
in failing to correct security deficiencies amounted to cruel 
and unusual punishment in violation of the Eighth Amend­
ment and a denial of equal protection. 

Plaintiff, a nineteen-year-old man who was raped twice 
by one or more of his three cell mates, recovered $50,000 
based on the long-term sexual and emotional effect that the 
jury found the rape ~o~ld have on him. 

In upholding the jury's verdict the court rejected the de­
fendant's contention that municipal officials (as the sheriff 
was) are immune from §1983 suits brought against them in 
their .official capacity. Moreover, the court rejected the 
notion that the sheriff was entitled to the qualified im-· 
munity that attaches to officials in the perforniance of their 
duties, since the court held that that doctrine applied only 
to discretionary acts and that the duty to provide adequate 
protection from sexual assaults is absolutely not dis­
cretionary. Moreover, "[e]ven if the Court concedes that im­
munity might be granted ... as to the manner in which de­
fendant chooses to carry out his absolute duty ... de­
fendant did not successfully meet his duty to exercise rea­
sonable care in any manner so that the differing ineans of 
performance he may have chosen and corresponding im­
munity are irrelevant." 

In addition, the court held that 'recovery was not barrea 
by the doctrine of Rizzo v. Goode, 96 S.Ct. _ (1976), which 
precludes §1983 liability on the part of supervisory officials 
absent a showing that they acted affirmatively to cause the 
injury complained of. The court found that the sheriff knew 
of the sloppy security practices and actively condoned them 
by failing to adopt more stringent measures. 

Also, the court rejected defendant's argument that the in­
mate had to show a pattern.or practice of conduct directed 
against him personally in order to recover under the Eighth 
Amendment for simple negligence. It was sufficient for the 
plaintiff to show that the defendant was aware that the 

-danger of such assaults was common in the local area and 
that sexual attacks were frequent. 

Finally, the court refused to accept the defendant's theory 
that a finding of liability against the sheriff was inconsistent 
with a finding of no liability on the part of his subordinate, 
that the sheriff was entitled to a new trial for faulty jury in­
structions, and that the verdict was excessive. This last 
holding was based on evidence of the effects of the rape on 
plaintiffs career development, mate selection, and sexual 
identity. 

Prospective employee wins 
damages for rape 

A woman who was in the process of applying for em­
ployment -was raped by an employee of the company has 
won $5,000 in damages from the employee, but the 
company escaped liability. Mays v. Pico Finance Co., Inc., 
339 So.2d 382 (1976). Plaintiff appeared for a job interview 
at one of the company's offices and was told by the assistant 
manager that she would have to be interviewed by the man­
ager of another office at another location the following day. 
Instead, the assistant manager, who had no duties re­
garding the hiring of employees, took the plaintiff to a 
motel room and there raped her three times. 

As against the assistant manager, the jury found that a 
rape had been committed but that the plaintiff suffered no 
damage, and thus awarded her no damages. The appeals 
court reversed, ruling that as a matter of· law plaintiff 
should recover for "the forcible offense against her person," 
setting damages at $5,000 against the assistant manager 
personally. 

With regard to plaintiffs suit against the company, the 
appeais court affirmed the trial court's dismissal of the suit. 
The court said that the question was whether "the tortious 
conduct of the employee 'was so closely connected in time, 
place, and causation to his employment-duties as to be re­
garded a risk of harm fairly attributable to the employer's 
business, as compared with conduct motivated by purely 
personal considerations entirely extraneous to the em­
ployer's fnterests,' " citingLebrane v. Lewis, 292 So.2d 216 
(1974). Since the assistant manager was not working on the 
day in question, his duties did not include hiring employees, 
and his activities were strictly personal, the court ruled that 
the company would not be held liable. 

Cross dreSSing illegal 
in Chicago 

In an unanimous opinion, the Illinois Court of Appeals, 
heavily influenced by the adverse decision in Doe v. Com­
monwealth's Attorney, 403 F.Supp. 1199 (E.D. Va. 1975), 
affd 96 S.Ct. 1489, ruled that Section 192-8 of the Chica20 
Public Morals Code was not unconstitutional. thereby af­
fecting the conviction of two defendants charged with vio­
lating the ordinance by "wearing clothing of the opposite 
sex with intent to conceal his or her sex." City of Chicago v. 
Wallace & Kimberley, 357 N.E.2d 1337 (1976). 

Defendants contended the ordinance. was (a) unconstitu­
tionally vague; (b) denied them equal protection of the laws; 
and (c) was an improper exercise of police powers. 

With regard to the vagueness argument, the Court, re­
lying on the specific intent clause of the ordinance, held that 
the language of the ordinance was explicit and that a person 
of common intelligence and experience could easily as­
certain what conduct was prohibited. It distinguished the 
instant case from City of Columbus v. Rogers, 324 N.E.2d 
563 (1975), found to be unconstitutional, because the or­
dinance in Rogers which prohibited cross dressing did not 
require an intent to conceal his or her sex. 
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The court then held that the ordinance did not deny de­
fendants equal protection of the laws because the classifica­
tion is based on gender. And, since the U.S. Supreme Court 
in Doe did not recognize any liberty interest" in alternative 
sexual orientations, the State could take an interest in 
maintaining the integrity of the sex based on traditional 
sexual classifications. 

The main thrust of the case, however, was that the Court 
felt the ordinance was a proper exercise of police powers; 
that it did not violate a fundamental personal liberty 
without satisfying a proper governmental purpose. Al­
though the ordinance does not mention homosexuality, Ius­
tice Dieringe said the language of Section 192-8, "suggests 
it was not enacted to regulate the manner in which one may 
dress. Rather, it appears to prohibit conduct of a homo­
sexual nature .... " 

"Furthermore, based on Doe (supra) such (homosexual) 
conduct is not a fundamental right protected by the 14th 
Amendment and homosexuality may contribute to moral 
delinquency." Thus, "if a state may prohibit homosexual 
activity between consenting adults in private, it may also 
prohibit offensive displays of homosexual conduct in 
public." (Note: lllinois repealed its sodomy law 16 years 
ago.) And, if homosexuals wear the clothing of the opposite 
sex, this "would allow males to more easily victimize fe­
males, particularly in public ladies' facilities." 

Sexual advance is not 
sex discrimination 

In Tompkins v. Public Service Electric & Gas Co., 422 
F.~upp 553 (D.N.I. 1976) the U. S. District Court f~r t!te 
District of New Jersey becomes the fou\ih of five dIStrict 
courts that have considered the matter to hold that sexual 
harrassment of a female employee by a male supervisor does 
not in and of itself constitute a violation of Title VII of the 
Civil Rights Act of 1964. However, the court held that em­
ploying company's subsequent conduct in terminating -or 
otherwise persecuting the employee for complaining about 
the sexual incident can be a Title VII violation, if motivated 
by gender-based reasons. 

Plaintiff in Tompkins alleged that her supervisor made 
sexual advances to her, which she rebuffed. Upon com­
plaining to the company, plaintiff claimed that she was sub­
jected to a series of disciplinary actions and threats that ul­
timately culminated in her being fired some fifteen months 
after the incident occurred. 

In rejecting plaintiff's theory that sexual harrassmen~ ~s a 
per se vio~ation of Title VII, the court adopted the posItion 
that the real nature of the evil involv~d in employer­
employee sexual advances 'is abuse of authority, and that 
the gender of the parties is incidental. The court feared that 
acceptance of the contrary position, urged by ,plaintiff and 
by the Equal Employment Opportunity Commission as 
amicus curiae, would create a federal tort remedy for every 
"inebriated approach by a supervisor ... at the office 
Christmas party." 

On the other hand, if the employee complains of such an 
incident and his or her grievance is inadequately processed 
or results in retaliatory treatment, such employer conduct 
may" ... reflect a conscious choice to favor the male em­
ployee over the female complainant on the ground that a 
male's services are more valuable than a female's" and so 
amount to sex discrimination. 

Sex offender not constitutionally 
entitled to jury determ·ination 

The decision of a trial court that a mentally disordered 
sex offender is not entitled' to a jury determination of 
whether or not he is amenable to further treatment has been 
upheld by the California Court of Appeal. People v. Ogles­
by. 135 Cal. Rptr. 640 (1977). 

The defendant was charged with armed robbery. assault 
with intent to rape, and assault with a deadly weapon. Pur­
su~nt to a plea bargain he pleaded guilty to assault with in­
tent to rape. Also. pursuant to the plea bargain the court 
found him to be a mentally disordered sex offender and 
committed him to a state hospital for an indeterminate 
period. 

About 30 months later. the state hospital returned the de­
fendant to court as one who had not recovered and would 
not benefit by further treatment, but was still a danger to 
others. The court sentenced him to state prison with credit 
for his time in the state hospital. 

On appeal, the defendant argued that he was entit~ed to a 
jury determination as to whether he should have been re­
turned 'to the state hospital instead of being sent to state 
prison. relying on People v.' Burniek. 535 P.2d 352 (975). 
People v. Feagley, 535 P.2d 373 (1975). and a statutory pro­
vision which allows a jury determination of the relevant 
factual issues in the initial determination of whether or not 
a person is a mentally disordered sex offender. 

The court held that the Mentally Disordered Sex Of­
fenders Act "neither excuses nor mitigates an offender's 
criminal conduct. Although committed as a mentally dis­
ordered sex offender. he may nevertheless be held penally 
responsible for the crime of which he was convicted. When 
the ... [commitment proceedings] have run their course. 
the criminal case may be resumed and sentence imposed." , 

The court went on to say that the initial commitment as a 
MDSO is discretionary with the court and a "person is 
given no 'right' to such treatment by the Act." Therefore its 
power is substantially the same when a person has been re­
turned to the court as the defendant was. "Neither the Act. 
nor Burniek. nor Feagley, bestowed upon the defendant ~ny 
right to a jury determination of the correctness of the hos­
pital staffs report before he might be sentenced for his 
crime." 

Court questions consensual 
sodomy law 

The New York Court of Appeals. the state's highest 
court. has issued a decision questioning the validity of New 
York's consensual sodomy in two cases involving defen­
dants arrested for violation of this law. People V., Riee and 
Mehr. _ N.E.2d _ (1977). • 

The court stated that "great constitutional issues ... are 
present in these cases" involving "questions of conduct tra­
ditionally treated as criminal and yet. when committed pri­
vately and circumspectly, suggestive of an unwarranted in­
terference by the State with the lately recognized and in­
choate 'penumbral' right of privacy." 

The two cases. People v. Mehr and People v. Riee. had 
come to the court on appeals from lower court decisions on 
motions to dismiss the cases before trial on the grounds that 
the consensual sodomy statut~ was unconstitutional. 

0' continued on page 20 
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Contract and 
protection extended 

equity 
to 

couples unmarried 
Agreements between meretricious spouses were fre­

quently held to be unenforceable based upon the conclusion 
that the "contract" was fom;lded upon immoral considera­
tion. In Hill v. Estate of Westbrook. 247 P.2d 19 (1952). the 
court found that the decedent made an express agreement 

. to compensate his meretricious mate for her services over a 
sixteen-year period. The plaintiff had worked in the de­
cedent's business. given birth to two children and con­
tributed her "extramarital" earnings to the decedent and to 
a house which he had purchased. Although the plaintiff had 
alleged that her services included contributions of her funds 
and assistance in the decedent's business, the court found 
that her inclusion of the service of "living with [decedent] as 
man and wife ... 'and during said time bearing [him] two 
children" w~s fatal to her action. 

The cases in which "immoral" consideration was found 
offer little insight into what factual circumstances'are relied 

. upon in invalidating the meretricious agreement. The court 
in Hill relied upon Ballerino v. Ballerino, 82 P.199 (1905), a 
case in which the plaintiff was denied a right to com­
pensation for his collection of rents and care of property 
which was used for prostitution purposes. The Hill court ap­
parently accepted ,the equation of a -prostitute or "concu­
bine" with a meretricious spouse who had lived continu-

. ously with the decedent for a long period of time and had 
applied her energies· to business as well, as to intimate 
activities. ,. 

In Updeck v. Samuel; 266 P .2d 822 (1954), the court held 
an oral contract to transfer an undivided half-interest in 
real property invalid and offered the· following explanation 
of its finding of "unmoral and immoral" consideration: 
"The illegal oral contract was void ab initio because it ... 
was based on the· consideration that the parties live to­
gether as husband and wife .... At the time both parties 
were legally married to· other spouses. Hence the alleged 
agreement called for them to live in a state of adultery. 
* * * A contract which has the direct effect of promoting 
sexual immorality is against public policy." 

A similarly ambigUous "test" of immoral consideration 
was set forth in Pete v. Henderson, 318 P.2d 720 (1957), 
where it man agreed to build a room onto his house in which 
the plaintiff could live for the remainder of her life. In up­
holding the agreement, the court concluded that more than 
the fact of a m~retricious rel~tionship must be shoWn in 
order to invalidate the agreement, as "it does not appear 
that such relationship had any connection with the contract 
for ... construction and occupancy." Likewise, the opinion 
in Croslin v. Scott, 316 P.2~ 755 (1957), explained: "It is 
only when the property agreement is made in connection 
with the other agreement, or the illicit relationship is made 
a consideration of the property agreement, that the latter 
becomes illegal." The Croslin court suggested that if the 
meretricious claimant agreed to contribute services other 
than the 'service' of co-habitation, such as "performing 
labor and furnishing materials in the building of the 
house,~' that continuance of the relationship would not be 
considered as consideration underlying the agreement. 

In making the enforceability of an agreement dependant 
upon the absence of any "connection" between the cove­
nants and the relationship, the courts were free either to 
segregate or to integrate the agreement and the "illicit" re­
lationship in order to reach whatever result they considered 
desirable. 

The presence of equitable considerations apart from co­
habitation alone appears to have influenced judicial find-

. ings of legal and not immoral consideration in meretricious 
agreements. In Anderson v. Fratis, 226 P.2d 363 (1951), an 
agreement was made between the meretricious spouses after 
they had separated, and the 'wife' received properties which 
the 'husband' sought to recover. He argued tJtat the con­
sideration was void and contrary to public policies, and the 
court reminded him that he had beaten the defendant and 
attempted to run over her with his automo~i1e ~ her waiver 
of claims for damages in their agreement was in itself "suf­
ficient consideration." In Arata v. Bank of America, 35 Cal. 
Rptr. 703 (1963), the court' upheld the claims for support by 
the offspring of a meretricious cO\lple. "Nothing i'n the testi­
mony ... expressly supports the proposition that ... con­
tinuation of the. r~l~tionship was part of the consideration 
for [the husband's] agreements to support [the children]." 

The cases discussed above reveal that the decision to in­
validate a meretricious agreement on, the basis of "im­
moral~' consideration was often made through the court's 
subjective evaluation of the respective "moral turpitude" of 
the parties, rather' than through an objective evaluation of 
the nature of the r~lationship and the conduct of the 
parties. Where a meretricious spouse was viewed as a, 
"scheming" claimant with no reasonable expectation of 
benefits "attenditig the· status of marriage," such a spouse 
was likened to a prostitute. Where the court was moved by 
the familial nature of the relationship or was able to find 
business transactions involved, the meretricious nature of 
the relationship was less important. 

QUANTUM MERUIT ANDTRUSTTHEORIES 

Cases in· which the meretricious 'spouses, have s~ught to 
recover the reasonable 'value of services reridered during the 
relatio,nship also reveal a subjective' judgment of the ju­
dicia11' as to the value of services rendered by the non­
working party. Two cases, Lazzarevich v. Lazzarevich, 200 
P.2d 49 (1948), and Keene v. Keene, 371 P.2d 329 (1962), 
illustrate the injection of· subjective judgment into deter­
minations of meretricious property rights. 

In Lazzarevich, two spouses were reconciled following the 
entry of an interlocutory divorce decree and, on their law­
yer's representation, believed that no final decree had been 
entered. The couple separated some time' after they learned 
that they had in fact been legally divorced. The court 
awarded the 'wife' a half interest in property acquired 
during the 'putative period' following the divorce, as well as 
quasi-contractual recovery for the reasonable value of her 
services during the putative period. An implied promise on 
the part of the defendant to pay plaintiff for ,her services (in 
excess of amounts expended by the defendant for her sup­
port) was raised, said the court, by the defendant's "fraudu­
lent misrepresentation" of the legality of t~eir marital 
status. An "innocent but material misrepresentation" by 
the defendant that no final divorce decree had been entered 
was sufficient to support a finding of unjust enrichment in 
the amount of such services. Citing the Restatement of Res­
titution, the court held that a putative spouse's recovery of 
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quasi-contractual compensation was not baseO upon her ex­
p~ctations: "The fact that the one rendering the services 
does not expect to be compensated therefor or otherwise to 
receive benefit is immaterial.'~ 

However, the Lazzarevich court then cited Val/era and 
stated that, after plaintiff learned of the final divorce decree 
and the relationship became meretricious, plaititiff had no 
reasonable expect~tion of continuing benefits that equity 
could protect. Therefore, plaintiff was denied recovery for 
services performed by he~ during the "meretricious period." 
Thus, putative status based on the plaintiffs good faith 
belief in a valid marriage resulted in the court's finding of 
the defendant's 'unjust' enrichment. But when the plaintiff 
was found to be no longer "innocent" or "deluded:' 
consideration of benefits retained by the defendant was not 
a factor deserving attention. 

In Keene v. Keene, the protection offered meretricious 
spouses by the Val/era decision was unnecessarily and un­
fairly narrowed. The plaintiff cohabited with the defendant 
for 18 years, and she contributed farm labors as well as per­
formance of the traditional duties as a housewife in their re­
lationsttip. The court refused to impose a resulting trust 
upon the defendant's property on two grounds. First, in the 
absence of an express agreement to share jointly in accumu­
lations, the plaintiff could recover only if she ha9 con­
tributed "funds.'~ "Funds," said the court, had a "com- . 
mon, everyday" meaning which ·did not include either 
marital or extramarital services - a meretricious spouse 
could recover in trust only where money or property of value 
was contributed in acquisition of property. Second, the 
court noted that a resulting trust would be imposed only 
where the contribution was made before or at the time of 
the acquisition; therefore. subsequent contribution of ser­
vices was not abasis for recovery. 

Justice Peters reminded the Keene majority in his dis­
senting opinion that ·case law relied upon in Val/era per­
mitted recovery for contribution of services as well as of 
money, and that the law permitted a finding of resulting 
trust based on implied intentions of the parties to com­
pensate a, spouse for labors improving the value of acquired 
property. Justice Pet~rs concluded that recovery of the rea­
sonable value of services performed by a meretrici~us 
spouse' was unfairly limited due to judicial notions of "sin." 

The limitations which circumscribe recovery in quasi­
contract by a meretricious spouse are even more apparent in 
cases which held that a spouse must be able to specifically 
identify and trace amounts contributed to a joint acquisi­
tion of property. In McQuin v. Rice, 199 P.2d 742 (1948), a 
meretricious husband was denied a trust interest in prop­
erty purchased during his eight year relationship with the 
decedent. Fie testified that he had made payments to his 
"wife" for the purchase of the property, but he did not re­
member exact amounts or dates of such payments. Finding 
a "complete failure of proof," the court refused to impose a 

trust: "None of the money turned over to the deceased from 
plaintiffs paychecks was trace.d as having been paid as part 
of the purchase price of the property. * * * In absence of 
evidence to the contrary, it must be assumed that plaintiff's 
labor and contributions from his paychecks were intended 
as payments for his share of the living expenses or as gifts. 
[Citation.)" (Emphasis added.) The hi~h burden of proof 
imposed by the tracing requirement eroded the already un­
certain protection of Val/era. 

DEVELOPMENT OF THE NEW LAW 

Paul and Janet Cary lived together for eight years. know­
ing that they were not legally married. N~vertheless. they 
"held themselves out" as husband and wife. conducted bus­
iness affairs as husband and wife, and had four children. 
Paul worked outside of and Janet worked inside of the 
home. Upon their separation. Paul petitioned for an annul­
ment of marriage and for a <;letermination of child custody. 
In determining the parties' respective property rights. the 
trial court awarded a one-half interest of the couple's prop­
erty to Janet. In In re Marriage of Cary, 109 Cal. Rptr. 862 
(1973), a revolutionary ruling issued which applied com­
munity property principles to a meretricious relationship 
and essentially eliminated the "good faith" distinction be­
tween putative and meretricious mates. The Court of Ap­
peals concluded that a "community property" interest in 
joint accumulations and earnings was acquired where the 
parties were involved in an "ostensible marital . .. and 
actual family relationship," "regardless of whether the de­
ficiency [in the absence of a valid marriage 1 is known to one 
or both, .or neither of the. parties." 

The Cary reasoning was rejected by the Court of Appeals 
in Marvin v. Marvin _ Cal. ·Rptr. _ (1975), rev'd 557 P.2d 
106 (1976). Michelle Marvin, a singer and entertainer who 
gave up her career in order to live with Lee Marvin, filed 
suit when he terminated the support payments which had 
been forwarded to her following the end of their six-year re­
lationship. Michelle alleged that. she and the defendant "en­
tered into an oral' agreement" that "they would combine 
their efforts and earnings and would share equally in any 
and all property accumulated as a result of their efforts 
whether individual or combined." Michelle agreed to "de­
vote her full to defendant ... as companion, homemaker. 
housekeeper, and cook." 

Although it recognized that the question of illicit con­
sideration is "generally one of fact," the Court of Appeals 
upheld the trial court's dismissal of the complaint and 
denial of leave to amend, and held as a matter of law that 
the alleged contract was unenforceable upon its face. As in 
Hill v. Estate of Westbrook, supra, the Court of Appeals ap­
parently considered the inclusion of cohabitation as a "ser­
vice" in the agreement as fatal to the contract's enforce-

D continued on page 20 

"The mores of the society have indeed changed so radically in regard to co­

habitation that we cannot impose a standard based on alleged moral 

(/ considerations that have apparently been so widely abandoned by so many." 

-JUSTICE TOBRINER in Marvin v. Marvin 
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Contract and equity protection 
extended to unmarried couples 

by California Supr~me Court 

ability, although the Court did not find that the agreement 
was predicated upon the continuation of the relationship 
and merely noted "involvement" and "contemplation" of a 
marriage relationship as "basic consideration" for the 
agreement. And as in Hill, the decision implies a heavy em­
phasis of "moral" considerations - the Court mentioned 
four times that· plaintiff knew that she was not married to 
the defendant and that he had a legal wife living at the time 
they began cohabiting. . 

In reversing and remanding the action for trial, the Cali­
fornia Supreme Court compromised and thus resolved the 
conflicting positions of the Appellate Districts. The rea­
soning of Cary was rejected, because "[n]o language in the 
Family Law Act addressed the property rights of non­
marital partners, and nothing ... suggests that the Legis­
lature considered that subject." However, the Marvin court 
did "share the perception of the Cary . .. [Court] that the 
application of former precedent in the factual setting of 
[that case] would work an unfair distribution of the property 
accumulated by the couple." Because of legislative silence 
with respect to rights of meretricious claimants, it was the 
judiciary's responsibility to delineate such rights and to 
remedy the "deficiencies" in former precedents. 

The Marvin court concluded that: (1) the Family Law Act 
does not govern rights to property acquired during a mere­
tricious relationship, contrary to the reasoning in Cary; (2) 
agreements made between meretricious couples are enforce­
able even where the couple contemplates the creation or 
continuation of their nonmarital relationship, so long as 
sexual services are not explicityly the consideration under­
lying the agree~ent; (3) in the absence of an express con­
tract, the courts should inquire into the conduct of the 
parties and allow recovery if the facts demonstrate an im­
plied contract on some tacit understanding between the 
parties or warrant the application of quantum meruit or 
trust principles. 

The Marvin decision makes clear that only agreements 
explicitly founded upon the consideration of m~retricious 
sexual services are not explicitly the consideration under­
lying the agreement; (3) in the absence of an express con­
enforceable to the extent that a portion of the agreement 
resting on other consideration is severable. The ruling pro­
tects the reasonable expectations of the meretricious couple 
by allowing the couple an "election," i.e., a choice to pool 
only a portion of their earnings or to keep their earnings 
separate. At the same time, the opinion implicitly overrules 
prior decisionallaw in which courts searched for immoral 
consideration based upon their subjective evaluation of 
moral turputide. Findings of illicit or immoral considera­
tion are limited to agreements which are, in effect, contracts 
for prostitution. 

Because the Marvin court held that the plaintiffs com­
plaint stated a cause of action based upon an express con­
tract, the decision's language concerning implied agree­
ments is dicta. Nonetheless, the Court's conclusion that a 
meretricious spouse may recover on the basis of an implied 
agreement expands the basis for such recovery far beyond 
that permitted under prior case law. The Marvin court thus 

adopted the dissenting position of Justice Curtis in Vallera 
v. Vallera. Although the dicta at least indicates the Court's 
willingness to protect reasonable expectations of mere­
tricious couples, the decision offers no guidelines to direct 
the trial courts in finding implied agreements. The Court 
does not indicate what would constitute sufficient evidence 
of an implied agreement, and further litigation will be nec­
essary before proper guidelines are established. Because the 
rights of meretricious couples remain uncertain pending 
such further litigation, it may be necessary for couples to ex­
ecute express agreements or contracts prior to entering into 
such a relationship in order to clarify their property rights 
and to avoid litigation. 

The Marvin decision effectively encourages contractual 
"marriages" and heralds the acceptance of alternative life 
styles. The implications of the decision may even be far­
reaching enough to provide legal protection in ~'quasi-mar­
riages" of same~sex couples, at least insofar as property 
rights are concerned. The primary importance of the 
Marvin decision lies in its repudiation of the holding in Val­
lera v. Val/era that "equitable considerations arising from 
the reasonable expectation of • . . benefits attending the 
status of marriage ... are not present [in a nonmarital re­
lationship]." The Marvin opinion permits division of prop­
erty based upon reasonable expectations and equitable con­
siderations other than those attendant to marriage: "We 
need not treat nonmarital partners as putatively married 
persons in order to apply principles of implied contract, or 
extend equitable remedies; we need to treat them just as we 
do any other unmarried person." 

- STEVEN T KELBER and LINDA P. HORNER 

Steven T. Kelber, a graduate of UCLA School of Law, is 
a partner in the Los Angeles firm of Coleman and Kelber. 

Linda P. Horner, also a graduate of UCLA School of 
Law, Is associated with the Los Angeles firm of McKenna 
and Fitting. 

Sodomy law contlnuedfrompage17 

The trial court granted the motions and held that the 
statute was unconstitutional as a denial.of equal protection 
of the law to single persons, since the statute made con­
sensual sodomy a crime only when committed by persons 
not married to each other, but legal when committed by 
persons married to each other. An intermediate appellate 
court reversed that decision and held the statute to be valid. 

The Court of Appeals declined to rule on the merits of the 
defendant's constitutional challenge on the grounds that it 
did not have enough facts about the place where the acts oc­
curred and whether any persons other than the actors had 
been present. The court sent the cases back to the lower 
court for a full trial, stating that its action was "without 
prejudice, however, to a review or application for review of 
the issues on the merits when, as, and if defendants, or 
either of them, are convicted." 

The cases are significant because the Court's decision in .. 
dicates that it does not feel precluded from an examination 
of the merits of the constitutional issues by the U.S. Su­
preme Court's decision in Doe v. Commonwealth's Attor­
ney, 403 F. Supp. 1199 (E.D. Va. 1975). affd 96 S.Ct. 1489, 
2 Sex.L.Rptr. 2, 36. This is in keeping with a recent line of 
decisions from the highest courts of a number of states as­
serting their right to reach independent judgments on sig­
nificant issues of individual liberties ·under the constitution 
of their own states. 0 Court News continued on page 23 
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Navy policy partially changed 
regarding homosexual discharges 

The Secretary of the Navy, W. Graham Claytor. Jr .• has 
upgraded to "honorable" the "other than honorable" dis­
charge awarded to the first U.S. Naval Academy graduate 
to challenge the Navy's ban on homosexuals in the Navy. 

The action, taken on April 14, 1977. retroactively up­
graded the discharge of former Ensign Vernon E. Berg, III, 
which took place after the United States District Court in 
Washington, D.C., refused to enjoin the Navy from dis­
charging the Annapolis graduate. 

In a brief filed in the court action, which seeks the rein­
statement of Berg in the Navy and challenges the constitu­
tionality of the Navy ban on homosexuals, the U.S. Depart­
ment of Justice, which represents the Navy in the court pro­
ceedings, stated: "In recent weeks events have occurred 
which significantly alter the positions of both the plaintiff 
and the defendant in this lawsuit. ... Pursuant to plaintiffs 
counsel's request of February 15, 1977, the Secretary of the 
Navy has reconsidered plaintiffs case as wen as the Navy's 
policy concerning the discharge of homosexuals, and has 
determined that certain changes should be made in Naval 
policy regarding the processing of homosexuals for dis­
charge. In light of this policy change, on April 14. 1977. the 
Secretary ordered that plaintiff be issued an honorable dis­
charge. " 

While the Secretary's action has in effect granted Berg 
part of the relief he sought - an upgrading of his discharge 
to honorable - it still does not change the Navy's basic pol­
icy of exclusion of gay people from the service. The change 
in the Navy's policy on the type of discharge to be awarded 
to homosexuals, however. should help gay service men and 
women who previously were given less than honorable dis­
charges to obtain upgrading of their discharges to hon­
orable if they apply for such upgrading through the Navy's 
Board for Correction of Naval Records. 

Job Corps revises 
manual on sexuality 

The U.S. Job Corps has distributed to all its training cen­
ters a revised manual on "Sexuality" which eliminates the 
anti-homosexual elements contained in the previous 
manual which was entitled "Sexual Deviation." The revised 
manual urges respect for differing sexual lifestyles and in­
structs Job Corps directors that "[r]ules concerning sexual 
behavior must be the same for heterosexual and homo­
sexual activities." 

The previous manual was aimed at the "prevention and 
management" of homosexuality and included such phrases 
as "chronic overt homosexuality." It also prescribed "medi­
cal discharges" for "sexual deviation" except in cases where 
the individual seemed "motivated to change" his or her sex­
ual orientation. 

The new manual states clearly that "[a) man or woman 
may not be excluded from participating in the Job Corps 
solely on the basis of his/her choice of a sexual partner of 
the same gender. Therefore, homosexuality will be con­
sidered as one part of the total spectrum of sexuality. and 
should be of concern to center staff only when a particular 
behavior is not in keeping with the center's regu­
lations .... " 

The manual also suggests that Job Corps centers use their 
Intergroup Relations Programs to "include understanding 
of different sexual preferences and lifestyles. " It also 
includes a list of books and articles by and about gay wo­
men and men, and suggests that local gay groups be used as 
resources for staff training. 

Narrow interpretation of 
sexual orientation clause 

The Bloomington, Indiana, Human Rights Commission 
has ruled, in a 5-1 decision, that gays and same-sex couples 
have no rights to dance with each other. Although the city 
has an ordinance banning discrimination on the basis of 
sexual orientation, the rights board ruled t~at dancing does 
not fall within the protected categories of that legislation. 

The decision found that gays are an "invisible class" and 
since same-sex dancing does not necessarily indicate sexual 
orientation, the Commission ruled, there is nothing that can 
be done to force local discotheques to allow same-sex 
dancing. 

The Commission has also said that it has no jurisdiction 
over situations in which people of the same sex are barred 
from sharing an apartment. The Commission asserted that 
this is a "neutral" issue and does not necessarily indicate 
anti-gay discrimination. . 

Tucson enacts gay 
rights ordinance 

Tucson, Arizona, has become the 39th community in the 
U.S. to pass a gay civil-rights bill. It was the second commu­
nity to pass such legislation this year, following Dade 
County, Florida. 

The Tucson bilI, which was passed unanimously by the 
seven-member City Council, is one of the most compre­
hensive ordinances in the nation. It forbids both public and 
private discrimination on the basis of "sexual or affectional 
preference or marital status" in the areas of employment, 
housing, public accommodations, credit, lending and in­
surance. It also bars personal discriminatory practices and 
aiding and abetting such practices. Unlike most other cities 
with gay-rights legislation, the Tucson ordinance empowers 
the city attorney to prosecute rather than ~equiring those 
discriminated against to appeal to the local Human Rights 
Commission. 

According to members of the Tucson Gay Coalition, a 
factor which spurred the gay community to actiori on behalf 
of the bill and influenced members of the council to support 
gay rights, was the re~ent brutal murder of a gay man by a 
gang of teenagers and the controversial sentencing of the 
killers to probatidn and what amounted to a reprimand 
from the judge. 
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LA W REVIEW 568(976). 

COllstitutionali(v of Sodomy Statutes. 45 FORDHAM LAW REVIEW 
553 (Dec. 1976). 
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Civi~ Rights: Sexual Advances by Male Supervisory Personnel 

as ActIOnable Under Title VII of the Civil Rights Act of 1964. 17 
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for Employment Discrimination. 1976 DETROIT COLLEGE OF LAW 
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Unwed employee's firing for 
pregnancy is sex discrimination 

The termination of.an unmarried female employee for 
being pregnant constitutes sex discrim in ation in violation of 
Title VII of the Civil Rights Act of 1964 . Jacobs P. Martin 
Sweets Co., IlI c .• 550 F.2d 364 (6th Cir. 1977). Plaintiff. the 
executive secretary for the Senior Vice Pres id ent of de­
fendant company. had been employed in that position 
nearly five years when her employer learned that she was 
pregnant. He immediately gave her two weeks notice. latcr 
rescinding that order and transferring her to a clerical pos­
ition after. consulting with the company's attorney. The 
court of appeals affirmed the district court's linding that 
this transfer to a less desirable position amounted to con­
structive termination of employment. 

EEOC Guidelines. 29 C.F.R. §1604 .1 0(a)' forbid blanket 
exclusion of employees due to pregnancy. and the court held 
that this rule is a correct interpretation of the Civi l Rights 
Act. 42 U.S.c. §2000e-2(a) and applies to unmarried as well 
as married women, there being no rational job-related rea­
son to distinguish between the two groups. The cou rt r~­
jected as sophistry the company's argument lhat plaintiff 
had fai led to show that she was treated any differently from 
"expectant fathers." The court dist inguished General Elec­
tric CO. P. Gilbert. 97 S.C!. 401. which relies on similar rea­
soning. on the grounds that Gilbert. unlike the present case. 
did not involve invidious discrimination against pregnant 
women. The court also rejected the company's argument 
that the firing of plaintiff was a legitimate attempt to con­
trol premarital sex among employees . Plaintiff was not fired 
because she had sex, the court held. but because she got 
pregnant. 

Sexual survey by student 
is constitutionally protected 

In the case of Trachtmall P. Allker. 426 F.Supp. 198 
(1976). the court held that the first amendment protects a 
student seeking to distribute a questionnaire concerning 
sexual attitudes and practices to his fellow students and 
publish an article based on the survey in the school news­
paper. The school principal and the New York City Board 
of Education had denied the stud ent permission to conduct 
the survey on the grounds that such a survey could only be 
conducted with sufficient sensitivity by professional re­
searchers and that a student-run survey wou ld cause ir­
reparable psychological harm to some stud ents by causing 
them to confront their se'xual conflicts too abruptly and pre­
maturely. The survey probed attitudes about such issues as 
homosexuality, sex outside of marriage. masturbation. and 
the equ al ity of the sexes. 

In reaching its conclusion. the court ap plied the prinCiple 
enunciated in Tinker v. Des Moines Independent Com­
munity School District. 89 S.C!. 733(969). that school of­
ficials may restrict expressive stud ent activity only to the ex­
tent "necessary to avoid material and substantial inter­
ference with schoolwork or discipline." Based on the evi­
dence presented, the court found that defendants had fa iled 
to prove that a student-run survey would be harmful to high 
school seniors and juniors, but instead showed that a 
soberly-condu cted student survey wou ld help students 10 
face and resolve their sexual conflicts. However. the court 
held that school officials cou ld validly deny access to the 
questionnaire to the younger students - ninth and tenth 
graders. 0 Court News continued on page 24 
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Fitness hearing required for 
homosexual military discharge 

A Navy enlisted woman, denied permission to re-enlist for 
the sole reason that she had engaged in homosexual con­
duct during the period of her Naval service, has won injunc­
tive relief in a landmark federal court decision, Saal v. Mid­
dendorf, No. C-73-1299 WWS (N.D. Cal. February 8, 1977). 

Plaintiff successfully challenged, on procedural due pro­
cess grounds, the validity of the Secretary of the Navy's In­
struCtion 1900.9A which mandates the prompt separation 
from the service of naval personnel who are involved in 
homosexual acts on the grounds that such persons are 
"security and reliability risks who discredit themselves and 
the Naval service by their homosexual conduct." 

Plaintiff Saal's victory, while significant, was a narrow 
one. The court did not hold that the Navy is constitutionally 
barred from refusing to' enlist or re-enlist persons who have 
engaged in homosexual acts or from discharging persons 
who engage in homosexual acts while they are in the Navy. 
But the court did hold that, when the Navy ~eeks to dis­
charge such persons or bar their re-enlistment, it mu~t con­
sider each case on its own merits and can no longer rely on 
the blanket presumpt~on that homosexual conduct ipso 
facto renders a person unfit for the service and requires 
mandatory discharge. "In the case of every other class of 
misconduct warranting an undesirable discharge [except for 
homosexual acts or drug trafficking], the regulation in some 
form or other specifically directs that the decision to dis­
charge shall be based on the merits of the case." Hence­
forth, the Navy must provide the same procedural pro­
tection to persons who engage in homosexual conduct. 

In response to a request from the court, the Navy sub­
mitted a list of reasons that purportedly justify the disparate 
treatment of homosexuals. R~ntion of known homo­
sexuals; the Navy argued, would create a shipboard tension 
because most Navy personnel "despise/detest" homo­
sexuals. In addition, the Navy expressed fear that homo­
sexuals would be unduly influenced in performance of their 
duties by emotional relations with other homosexuals, that 
chain-of-command problems could arise since enlisted per­
sons would not respect an officer who exhibited homosexual 
tendencies, that parents would not permit their children to 
join the Navy if the Navy harbored homosexuals in its ranks, 
that homosexuals might force their desires on others, that 
homo~exuals would be more susceptible to blackmail and 
other pressures, including "undue influence by a homo­
sexual partner." The court noted that all of these reasons 
were applicable to other classes of persons besides homo­
sexuals. "Thus, 'tensions and hostilities' could justify ex­
clusion of members of minorities or other persons who also 
may be 'despised' by some; disruptive emotional relation­
ships could exist between male and female Navy personnel 
justifying exclusion of w.omen; parents may become con­
cerned over their children associating with, Navy personnel 
who may gamble, use alcohol or drugs or engage in illicit 
heterosexual J"elations; persons other than homosexuals 

may engage in disruptive physical aggression; and fear of 
criminal prosecution, social stigma and divorce and the 
danger of undue influence is a risk created by any form of it­
legal or antisocial conducts, not confined to homosexuality. 
In other words, the problems which the Navy enumerates to f 
support blanket exclusion of persons who engage in homo- " . 
sexual acts are problems which are endemic to a hetero­
geneous society and with which it deals in the ordinary 
course of its operations on a case-by-case basis." Moreover, 
the Court noted, the Navy made. no showing that homo­
sexuals as a group were less qualified to perform the tasks 
required of Navy personnel; and, in plaintiffs case, her 
record showed that her performance was rated as superior 
by the Navy, even during the period when her case was in 
litigation. 

In reaching its conclusion that the Navy's blanket dis­
charge rule for homosexuals was constitutionalJy invalid, at 
least as applied to plaintiff, the court applied the test set 
forth in Kelley v. Johnson, 96 S.Ct. _ (1976), which dictates 
that a military regulation must stand unless plaintiff 
demonstrates that the challenged regulation bears no 
rational relation to the "unique military exigencies" that 
dictate the regulation's promulga~ion. However, the court 
also indicated that a more demanding standard might be 
appropriate in light of the stigma that the challenged regu­
lation imposes upon individuals. 

It should be noted that the court's opinion does not make 
it entirely clear whether the court is holding Instruction 
1900.9A invalid on its face, or merely as applied to plaintiff. 
However, as a matter of logic, there would appear to be no 
reason why the court's holding that plainttiff is entitled to 
have her fitness to serve "evaluated in the light of all rele­
vant factors and free of any policy of mandatory exclusion" (. 
should not be applicable to any person whom the Navy 
seeks to discharge for homosexual acts. 

Peep show closed by curtain 
ruled a public place 

A California Court of Appeal affirmed the conviction of a 
man charged with lewd conduct in a movie booth at an 
adult bookstore. People v .. Freeman, 136 Cal. Rptr. 76 
(1977). The police. without a search warrant. entered the 
bookstore. pulled back the curtain of a movie booth, and ar­
rested the defendant therein. charging him with engaging in 
lewd or dissolute conduct in a public place or in a place 
open to the public or exposed to public view. 

The issue on appeal was whether a booth, curtained by 
the owner of a movie arcade. is the type of public place that 
can be searched without a warrant. That is, does the fact 
that the booth was curtained off convert it into a private 
place that is not subject to a search warrant without a show­
ing of probable cause or exigency. 

Relying on People v. Dumas. 512 P.2d 1208 (973) and 
People v. Edwards. 458 P.2d 713 (1969). the court held that 
a curtain placed over the front of the booth did not convert 
it into a private place. and even though defendant expected 
his privacy to be maintained, such expectation was not rea­
sonable. The court found that the curtain's purpose was to l' 
shut out excessive light. not to secure privacy. and therefore " 
the intrusion by law enforcement officers was not unconsti­
tutional. The California Supreme Court denied a hearing of 
the case. . 
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GAY RIGHTS DEFEAT 
IN DADE COUNTY HAS 

NATIONAL IMPLICATIONS 

Because this issue of the SLR is late in going to press. 
\ve are able to present a detailed account of the background, 
results and national implications of the June 7th Election 
in Dade County. Florida. regarding the civil rights of gay 
people_ 

In July, 1976 several gay rights leaders in Miami formed 
the Dade County Coalition for the Human Rights of Gays. 
The Coalition involved itself in the fall elections and 4S of 
the 49 candidates endorsed by the coalition were elected to 
public office. 

In December, 1976 Dade County Commissioner Ruth 
Shack introduced an ordinance to prohibit discrimination 
in housing, private employment. and public accommoda­
tions on the basis of sexual orientation. The Commission 
tentatively approved the resolution by a vote of 9-0, but 
scheduled a public hearing on the issue. 

An organization was formed by Anita Bryant and her 
supporters called Save Our Children from Homosexuality_ 
This group attended the public hearing on the proposed gay 
rights ordinance in January, 1977 and urged the Commis­
sion to reverse its previous vote. However, the Commission 
again approved the ordinance, but only by a vote of 5-3_ 
Bryant promised a petition drive to repeal the ordinance by 
referendum. 

Save Our Children, Inc. collected over 60,000 signatures, 
more than six times the number needed for the referendum. 
The Commission was then faced with the decision of repeal­
ing the ordinance or having the issue placed on the ballot for 
a referendum_ It was estimated that the election would cost 
the taxpayers over $100,000.00. In March, 1977 the Com­
mission- voted 6-3 against repealing the ord inance. The or­
dinance then had to be placed on the ballot to allow the 
voters to decide whether to repeal it. 

In April, 1977 the Bryant forces filed suit in the Dade 
County Court to enjoin the Commission. from proceeding 
with tI,e referendum, asking the court to declare the pro­
posed ordinance invalid. The plaintiffs charged that the lo­
cal ordinance was inconsistent with state law and was there­
fore void on its face. Their argument was premised on the 
claim that homosexuality was illegal under state law. and 
that the Commissioners could not force employers, land­
lords and businesses to accept homosexu·als as workers, ten­
ants, or customers. The plaintiffs argued that the state law 
prohibiting "unnatural and lascivious conduct" in public or 
in private outlawed homosexual conduct. Therefore, they 
argued, homosexuals are criminals. 

Judge Sam Silver issued a temporary restraining order, 
stopping the referendum, pending his final ruling on the le­
gality of the ordinance. 0 continued on page 38 

SLR REPORT: 

Los Angeles Prosecutor reforms 

guidelines on lewd conduct cases 

After months of study and discussion within his own of­
fice and with defense' attorneys, the gay community, and 
local police, Burt Pines, Los Angeles City Attorney, has 
adopted new guidelines for the prosecution of misdemeanor 
complaints arising out of non-commercial sexual solicita­
tions, lewd conduct, or loitering under Sections 647(a) and 
647(d) of the California Penal Code_ 

Section 647 provides in part as follows: 
"Every person who commits any of the following acts is 

guilty of disorderly conduct, a misdemeanor: 
"(a) Who soliCits anyone to engage in or who engages in 

lewd or dissolute conduct in any public place or in any place 
open to the public or exposed to public view. 

"(d) Who loiters in or about any toilet open to the public 
for the purpose of engaging in or soliciting any lewd or las­
civiolls or any unlawful act. .. " 

Sections 647 (a) & (d) are misdemeanors with maximum 
penalties of up to six months in jail or a $500_00 fine or 
both . In addition, anyone convicted of either of these of­
fenses must register as a sex offender with the local police. 
A conviction of either offense is considered a conviction of 
crime involving "moral turpitude" which may result in the 
denial , suspension, or revocation of teaching credentials or 
other professional licenses. 

There have been about 2,500 arrests for these offenses 
each year by the Los Angeles Police Department. After 

. making the arrest, the police contact the City Attorney in 
order that a complaint may be filed with the court. The City 
Attorney reviews the arrest report and will either 1) file a 
complaint charging the defendant with a violation of Sec­
tions 647(a) or (d), or 2) reject the case and file no complaint 
with the court for any offense, or 3) file a complaint with 
the court for some other offense related to the facts in the 
arrest report. 'Until the formation of these new guidelines, 
there have been no written criteria as to which of these alter­
natives would be chosen by the Deputy City Attorney re­
viewing the case for possible filing. 0 continued on page 35 
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Gay Ensign's 
Discharge Upheld 

Judge Gesell of the U.S. District Court for the DistriCt of 
Columbia has granted summary judgment in favor of the 
Navy and dismissed the complaint of Ensign Vernon E. 
Berg. a naval officer who was cashiered from the service for 
engaging in homosexual acts while in the Navy. Berg v. 
Clay tOil. _ F.Supp. _ (D. D.C. 1977). 

The Navy's action against ~erg started when he was sta­
tioned aboard the U.S.S. Little Rock in Galta. Italy. in July. 
1975. An enHsted man serving on the Little Rock c1aimed 
that Berg "attempted to perform a homosexual act upon 
him." and an investigation into Berg's sex Hfe ensued. B~rg 
freely admitted that he had been sexually active whHe in the 
Navy. but denied ever having sex with other Navy personnel. 
Since Navy regulations forbid all homosexual activity on the 
part of naval personnel. and not merely sex with other naval 
personnel. Berg's admission brought him within the prohi­
bition of the regulations'. Berg was given a hearing before an 
Administrative 'Discharge Board. which recommended dis­
charge under "other than honorable conditions." Berg was 
discharged on June 3, 1976, after Judge Gesell denied his re­
quest for a temporary restraining order. On April 14, 1977, 
the Secretary of the Navy ordered Berg's discharge up-
graded to honorable. . 

A major factor in Berg's defeat was the Supreme Court's 
decision in Doe I'. Commol1wealtiz's Attorl1ev. 96 S.Ct. 
1489. aII'd memo 403 F. Supp 1199 (E.D. Ca. '1975) Judge 
Gesell read Doe as authoritatively promUlgating the 
principle that homosexual activity is unprotected by the 
constitutional right of privacy. 

According to the court's reasoning, it follows from this 
premise that a dismissal for homosexual activity is to be 
judged by a lenient standard. of review and upheld unless 
proven to be irrationa1. See Kelley v. Johnson, 96 S.Ct. 1440 
(1976). The court. applying this test, accepted the Navy's 
explanation that its poHcy of discharging sexually active 
homosexuals was based on its concern that homosexual 
officers would be less effective on shipboard because they 
would be ridiculed by the enlisted personnel, with an 
attendant diminution of their ability to command. This 
state of affairs would "compound the already Severe 
pressures faced by all officers aboard ship. putting the 
homosexual officer in an unusually difficult position, thus 
further decreasing his effectiveness." The policy of dis­
charging known homosexuals is thus justified. in the Navy's 
view. "as long as [the Navy] is assigned its present fleet 
mission." 

The court held that Berg's evidence that he was a good of­
ficer who served without experiencing the kind of difficulty 
foreseen by the Navy was "not to the point. The iss~e is' whe­
ther the concerns expressed by the Navy would apply to so 
few officers that a general policy against ~omosexuality is 
irrationa1." Berg failed to' prove that the Navy's fears were 
fanciful. and evidence was presented 1?y the Navy that the 
Navy's concerns' "have a basis in fact and are not con-
jectural." . 

The court ·~cknowledged that "'there are p!,oblems inher­
ent in burdening a class of people because of the reactions 

they engender." but it held that it is permissible to take into'. 
account the reactions of third persons where the c1ass that is, 
burde'~ed is not "suspect" or engaged in protected. 
behavior. 

[Judge Ge'seil's reasoning. in conc1uding that minimal 
scrutiny of Navy policy is all that is required in the Berg case 
can be criticized. It is true that the regulation under which 

. Berg was terminated regulateS co'nduet that is at least ar­
gqably unprotected by current. Supreme Court doctrine. But 
the Navy terminates not only those who engage in'homosex­
ual conduct, but also those.who have "homosexual t~nden­
cies." as it must if its justifying re'asons-fearof the reac­
tion of third persons-is to be taken ser.iously. (Indeed, in 
order to be funy consistent, the Navy should' cashier 
everyone who is perceived to be homosexual· by his or her 
shipmates. regardless of whether or not the perception is 
accurate.) Moreover. whether or not the. real or suspected 
homosexual has actually engaged in homosexual acts is 
irrelevant in terms of Navy policy, except· perhaps if those 
acts take place on shipboard. It thus seems anamoalous to 
judge the validity of the Navy's policy-which is directed 
against persons and not conduct-by a standard that might 
be appropriate if the target of the entire scheme of 
regulation were conduct only. hi addition. since it was not 
proved that Berg had sex with other Navy personnel. his 
discharge. it may be argued. fairly presents the issue of how 
far the Navy can go in punishing people not for what they 
do. but for who they are. This issue was not adequately dealt 
with by Judge Gesell's opinion. -ED.] 

Berg also raised other objections to the validity of his ter­
mination. all of which were summarily rejected by the court. 
Berg's c1aim that he was terminated without procedural dU'e 
process was rejected on the ground that he had no "liberty" 
or "property" interest in continued employment by the 
Navy. His liberty interest was vindicated when his discharge 
was upgraded to honorable. and his property interest ended 
when he admitted to having performed homosexual acts 
while in the Navy. the court held. The court conceded that 
Berg had an interest in persuading the Administrative 
Board to recommend that he be retained despi'te his 
homosexual conduct. but held that this "hope" was 
insufficient to trigger procedural due process protection. It 
should be noted that the Berg court's analysis of the 
procedural due process issue, beginning as it does from the 
premise that it is at least theoretically possible for a person 
who commits homosexual acts to remain in the Navy. differs 
completely from that of the court in Saal v. Middendorf, _ 
F.Supp. _. 3 Sex.L.Rptr. 24. which reads Navy policy as 
being one of blanket exclusion of gays. and. as such. a 
violation of due process. 

The court also held that the Administrative Board which 
recommended Berg's termination was valid under. Navy 
regulations even though three members stated that they 
"could envision no circumstances under which it would be 
advisable to retain a, homosexual in the service." The court 
held it sufficient that the Board members indicated that 
they could keep an open mind on the subject of 
homosexuality and would listen to the expert testimony. 

Finally. the court rejected Berg's claims that the hearing 
leading to his discharge was invalid because its findings 
were not approved in accordance with Navy regulations. 
that the regulation' under which he was discharged was not 
signed by the President. and that the Secretary of the Navy 
abused his discretion in not deciding to retain Berg in the 
Navy despite his homosexual conduct. 

o more Court News on page 37 
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EDITOR'S NOTE: The SexuaLawReporter wishes to thanJ< the legislatlJ:"es of the 30 states 
which responded to our recent survey addressed to all state legislatures. With Information 
from other sources we were able to supplement this survey with the legislation from an addl· 
tional eleven states. Over 500 pieces of legislation were reviewed, Including the entire Criminal 
Codes from"several states. 

Our special thanks go to the Maryland Governor's Commission to Study the Implementation 
of the Equal Rights Amendment and to the Massachusetts Special Study Commission on the 
Equal Rights Amendment for the extensive information they provided us. - DG 

SEXUAL OFFENSES 

AZ-SB 10i3 creates and defines crimes relating to prostitution. obscenity. 
furnishing or displaying sexual materials to minors. pubHc1y displaying nudity or sex 
fot advertising purposes. 

AZ-SB 1035 provides for punishment of life imprisonment upon the third 
conviction for rape. sodomy. arson and other specified crimes. 

AZ-HB 2055 bans all sexual acts between persons of the same sex. while all non­
commercial sexual acts between consenting heterosexual adults would be lawful. 

AZ-HB 2055 amended Penal Code to provide for misdemeanor penalties for both 
homosexual and heterosexual sodomy. Enacted. 

AZ-HB 2129 increases penalties for rape and disallows suspension of sentence. 
probation. pardon or parole until person "has served the minimum sentence imposed. 

AZ-HB 2184 increases penalties for rape, crime against nature, lewd and 
lascivious acts, and molestation of a child. 

AR-Act 828 declares that consensual sodomy (both anal and oral) is a criminal 
offense only if committed by persons of the same sex.. Enacted. 

CT-SB 960 appropriates $100,000 to State Police Sex Crimes Analysis Unit for 
data processing capabilities. 

CT-SB 961 provides that penetration, for the act of sexual intercourse, may be 
committed by any part of the actor's body. 

CT -SB 962 creates a special investigative task force on sex crimes. 
CT-SB 963 establishes a special sex crimes prosecutorial office within the Division 

of Criminal Justice. 
DE-HB 991 redefines sexual intercourse to include cunnilingus with result that 

non-consensual cunnilingus constitutes crime of rape. Enacted. 
DE-HB 190 changes age limit of victim from 12 to 16 in which sodomy becomes a 

class B felony; changes age from 12 to 16 for crime of sexual assault without consent; 
changes age from 12 to 16 in determining whether there is or is not a defense in sexual 
offenses. 

DE-HB 193 makes a person who patronizes a prostitute guilty of a misdemeanor. 
DE-HB 221 is essentially the same as HB 193. 
FL-HB 379 provides that any person. rather than only those persons 18 years of 

age or older, who commits sexual battery on a person 11 years of age or younger is 
gui1ty of a life felony. 

FL-HB 1091 provides that the commission of sexual battery upon any unmarried 
person who is under the age of 18 years and who is of previous chaste character is 
punishable as a second degree felony; provides that it is not a defense to prosecution 
that the prosecutrix was not of previous chaste character when the lack of such 
chastity was caused solely by previous sexual relations between the defendant and the 
prosecutrix; eliminates current prohibition against carnal intercourse with unmarried 
minors of previous chaste character. 

FL-HB 1092 requires persons who are responsible for or supervise the treatment 
of a victim or apparent victim of sexual battery to make a confidential report for 
statistical purposes. 

FL-HB 1624 provides for forfeiture of any personal property employed in the 
commission of prostitution. sexual battery, lewd and lascivious b~havior. obscenity 
and other specified crimes. 0 continued on following page 
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continued from page 27 

FL-HB 1624 provides for forfeiture of any personal 
property employed in the commission of prostitution, 
sexual battery, lewd and lascivious behavior, obscenity and 
other specified crimes. 

FL-HB 1664 provides a first degree misdemeanor 
penalty for persons taking, possessing, harming, or 
molesting any anthropoid or humanoid native to Florida. 

GA-HB 250 creates and defines the crime of 
necrophilia. 

GA-HB 267 provides that when a. person is convicted of 
rape and the punishment imposed is not death, such person 
shall also be sentenced to the surgical removal of his 
testicles. 

GA-SB 235 deletes provision that no conviction shall be 
had for rape on the unsupported testimony of the female. 
Passed Senate. 

ID-SB 1196 provides new definitions of prostitution; 
defines sexual conduct and sexual contact; makes a third 
conviction for prostitution a felony; makes patronizing a 
prostitute a misdemeanor. Enacted. 

ID-SB 1263 strikes provisio~ that a man cannot rape his 
wife if a spouse has initiated legal proceeding for divorce or 
separation, or if the spouses have voluntarily been living 
apart for 180 days or more; provides that uncorroborated 
testimony may convict; limits the introduction of evidence 
of past sexual·conduct by the prosecuting witness; provides 
that a person convicted of rape may be ordered to pay costs 
incurred by the victim. Enacted. 

IN-HB '1173 would institute felony penalties for all acts 
of oral or anal sex, except when performed by a married 
couple. Rejected by Committee 6-4. 

IA-H 171 amends the Criminal Code to make adultery a 
serious misdemeanor. 

IA-H 524 provides that those now required to report 
cases of physical abuse of a child also be required to report 
cases of sexual abuse of children. 

KA-SB 310 would drop the ban on consensual sexual 
acts by members of the same sex. Died in Committee. 

MD-SB 506 creates a provision for a consecutive 
sentence upon conviction of a prison inmate for a sexual 
offense on another inmate. Passed both Houses. 

MD-SB 699 includes Sexual Offense trials under the 
law prohibiting evidence of a victim's prior sexual conduct 
in rape trials. Passed both Hou$es. 

MD-SB 700 requires that entry-level and in-service­
training be pr.ovided for police in the areas of rape and 
sexual offenses. Passed both Houses. 

MD-SB 934 changes from fIrst degree rape to second 
degree rape the act of intercourse with a person under 14 
years of age, if the other person is at least 4 years older than 
the victim. Passed both Houses. 

MD-HB 1445 is substantially similar to SB 699, except 
that this bill applies only to first and second degree sexual 
offenses. Passed both Houses. 

MD-HB 1650 enables a judge to order restitution by a 
criminal defendant where the victim suffered actual 
medical expenses, direct out of pocket losses, or loss of 
earning as a result of the crime. Passed both Houses. 

MD-HB 1984 requires the Health Department to 
reimburse the doctor or hospital for services in the physical 
examination of an alleged rape or sexual offense victim, 
when such examination is for the purpose of establishing 
eviden~e of the crime. Passed both Houses. 

MS-SB 2574 would prohibit the seduction or illicit 
connection of any child under 18 of previous· chaste 
character. Died in Committee. 

MS-SB 2575 prohibits anyone over the age of 18 from 
handling, touching or rubbing a child under the age of 14 
for the purpose of gratifying his or her lust or indulging in 
his or her depraved licentious sexual desires whether or not 
the "victim" consents. Died in Senate. 

MS-SB 2576 prohibits sexual intercourse between a 
teacher and a pupil. Died in Committee. 

MS-SB 2577 prohibits sexual intercourse between a 
guardian and a ward. Died in Senate. 

MS-SB 2580 makes it unlawful to window peep for the 
lewd, licentious and indecent purpose of spying upon the 
occupants of a structure; provides for imprisonment up to 5 
years upon conviction. Died in Senate. 

MS-SB 2582 makes it unlawful to have carnal 
knowledge of any unmarried person of previous chaste 
character younger than himself or herself if the victim were 
over 12 and under 18. Died in Committee. 

NE-LB 38 revised entire criminal code; makes all non­
commercial sexual activity between consenting adults legal. 
Passed by Legislature,' Vetoed by Governor,' Veto overriden. 

NV -AB 113 requires that persons convicted of crimes be 
required to register with the police within 24 hours of any 
change of address. 

NV -AB 198 requires that persons convicted of felonies 
or misdemeanors involving drugs or weapons be required to 
register with the police within 48 hours of any change of 
address. 

NM-HB 55 creates a special fund to assist in 
enforcement of certain sex;ual crimes; provides for training 
programs for the collection and preservation of evidence 
and the handling of victims of sexual crimes. 

NM-SB 44 provides that a reasonable mistake of fact as 
to age of victim between 13 and 16 is a defense to criminal 
prosecution for a sex offense. 

NY -A-IlOl repeals the sodomy laws which are presently 
applicable only when performed by persons of the same sex. 

NY-S-34 is the same as A-120t. 

ND-HB 1469 redefines sexual act and the offenses of 
gross sexual imposition, sexual imposition, corruption of 
minors and sexual assault. Passed both Houses. 

OH-HB 15 provides for mandatory imprisonment and 
treatment for persons convicted of child molesting. 

OH-HB 134 expands the coverage of the prohibitions 
against gross sexual imposition and sexual imposition. 

OK-HB _. would repeal the sodomy laws. Defeated in 
House 54-36. 

OR-SB 503 modifies definition of female for certain 
criminal offenses to refer to a person not maintaining same 
domicile with husband rather than requiring separation of 
spouses pursuant to a decree. 

OR-SB 857 creates crime of accosting a minor for 
sexual purposes which includes sexual intercourse and 
deviate sexual intercourse. 
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OR-SB 858 provides that crime of sexual abuse in 
second degree require sexual contact to be offensive to the 
nonconsenting person and requires actor to know the 
contact would be offensive'; or other person who consents is 
either under 14 or between 14 and 17 and more than 4 years 
younger than actor. 

OR-HB 2213 repeals provision criminalizing 
prostitution. 

OR-HB 2523 is the same as SB 503. 
OR-HB 3176 permits conviction for promoting or 

compelling prostitution on basis of uncorroborated 
testimony of those compelled or promoted. 

WI-SB 84 provides that any person committing 
enumerated felonies including sexual assault and sexual 
perversion while armed with a dangerous weapon shall be 
imprisoned for not less than 3 years and would be eligible 
for parole only after serving at least three years. 

WI-AB 66 restricts eligibility for. probation or parole for 
person convicted of first degree sexual assault to at least 10 
years with no time reduction for good behavior. 

SEXUAL ASSAULT 

AL-H. 380 provides that opinion and reputation 
evidence and evidence of specific acts relating to the 
complaining witness' previous sexual conduct shall be 
inadmissible in sexual conduct cases except any sexual 
conduct with the defendant; provides procedures to 
determine relevancy of proposed evidence of prior sexual 
conduct with the defendant before such evidence is 
introduced. 

CA-AB 327 makes it illegal for a man to rape his wife. 
Passed Assembly Committee. 

CA-AB 883 allows a person over age 12 to give cansent 
for medical treatment for rape. Passed Assembly; in Senate 
Committee. 

CT-SB 959 provides for confidentiality of examination 
and treatment without parental consent to a minor who is a 
victim of sexual assault. 

CT-HB 5606 provides that persons convicted of sexual 
assault be incarcerated IS-30 years for first offense. 30 years 
to life for subsequent offense with no reduction allowed and 
no plea bargaining. 

ID-SB 1146 provides for crime of sexual assault: 
provides that mistake as to age is no defense; provides that 
convictions may occur upon the uncorroborated testimony 
of the victim; limits admission of evidence concerning prior 
sexual conduct of witness. 

ID-SB 1263 strikes provision that a man cannot rape his 
wife under either of the following conditions: (1) a spouse 
has initiated legal procee~ings for divorce or separation. or 
(2) the spouses have voluntarily been' Iiv-ing apart for 180 
days or more; provides that uncorroborated testimony may 
convict; limits the introduction of evidence of past' sexual 
conduct by the prosecuting witness; provides that a person 
convicted of rape may be ordered to pay costs incurred by 
the victim. Enacted. 

MD-SB 700 requires that entry-level and in-service 
training be provided for police in the areas of rape and 
sexual offenses. Passed bo.th Houses. 

MT-HB 188 requires a. sentencing judge to impose a 
sentence of imprisonment for certain specified crimes 
including sexual assault when committed with a firearm or 
a knife. 

MT-HB 261 requires mandatory minimum prison 
sentences for certain crimes including sexu:;tl intercourse 
without consent and for any crime cominitted with a 
dangerous weapon without the option of deferrcd 
imposition or suspension of execution of the sentence. 
Passed hoth Houses. 

MT -SB 339 provides that. in a criminal prosecution for 
rape. evidence of failure to make a timely complaint or 
immediate outcry does not raise any presumption as to the 
credibility of the victim. Enacted. 

MT-SB 343 applies the definition of "without consent" 
to the offense of sexual assault. 

NH-HB 563 established a sexual assault rcporting and 
prosecution unit within the state police. 

NM-SB 371 amends. among other things. statutes to 
substitute "sexual penetration" for "rape." Enacted. 

OH-HB 145 amends the Code to provide that a person 
need not disclose information about a crime if it was 
acquired while providing counseling services to victims of 
certain sexual assaults. 

OK-SB 266 expands the defimtion of rape to include 
prevention of resistance by threats of present or future harm 
to victim or victim's relatives. or· by administration of 
liquor. Passed Senate; before House. 

OR-HB 2614 removes cohabitation as an affirmative 
defense to first degree rape and first degree sodomy. 

W A-HB 820 provides training to law enforcement 
officers who deal with victims of sexual assault; provides 
training to hospital based personnel in the correct 
procedures of dealing with sexual assault victims as well as 
the proper techniques of gathering evidence for possible 
legal proceedi~gs; provides assistance to existing rape crisis 
centers and develops a program of public awareness 
concerning sexual assault and rape prevention. 

SPOUSAL ABUSE 

CT-HB 7213. provides for establishing and maintaining 
emergency shelters for women abused by their husbands. 

CT-HB 7258 provides that whenever a spouse files a 
complaint of spousal assault. police refer case to domestic 
relations officer. 

MD-SB 776 requires the Department of Human 
Resources to establish, a model temporary shelter for 
battered spouses. Passed both Houses. 

MD-HJR 32 requires the state police to keep statistics 
on the incidence and disposition of cases of spousal assault. 
and to report back to tHe General Assembly in January. 
1979. Passed both Houses. 

EVIDENCE 

AR-Act 197 makes evidence of prior sexual conduct of 
victim of sexual offenses inadmissible unless the relevancy 
of the evidence is established in a hearing outside the 
presence of the jury. Enac ted. 

CA-SB 56 permits the exclusion from evidence of the 
address and telephone numbers of victims of certain sex 
acts. 

CT-SB 610 prohibits introduction of evidence of specific 
instances of victim's sexual conduct. opinion evidence of 
above, and reputation evidence of above in a prosecution of 
a sex offense. 0. continued on following page 
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DE-SB 133 relates to admissibility of evidence in rape 
cases. Enacted. 

FL-HB 838 prohibits state. county. and municipal law 
enforcement officers from removing any article of clothing 
in the line of duty in an attempt to obtain evidence for 
criminal prosecution with respect to prostitution. adultery. 
fornication. lewd and lascivious acts. or indecent exposure; 
also prohibits any person. compensated by a law enforce­
ment agency from obtaining such evidence. Defeated. 

FL-HB- 1178 revises provisions relating to admissibility 
of evidence of a victim's sexual conduct in a prosecution for 
a sexual battery offense. Limits introduction to specified 
circumstances, except where the' court determines, the 
admission of such evidence to be relevant and admissible in 
the interests of justice. Defeated. 

MT-HB 184 provides that local law enforcement 
agencies pay for the medical examination of a yictim of 
alleged sexual intercourse without consent when the exam is 
directed by the agency and when the evidence obtained by 
the exam is used for investigation or prosecution of an 
offense. Enacted. 

NM-HB 55 creates a special fund to promote and assist 
in effective law enforcement of certain sexual crimes; 
provides for training programs for the collection and 
preservation of evidence and the handling of victims of 
sexual crimes. 

OR-HB 3096 relates to procedures for admissibility of 
evidence in rape trials. 

SEARCHES 

AR-Act 452 provides absolute civil immunity except for 
negligence of physicians and licensed nurses who perform 
lawful searches of body cavities. Enacted. 

MENTALLY DISORDERED SEX OFFENDERS 

FL-HB 416 redefines "mentally disordered sex 
offender" and authorizes a court to certify a defendant for a 
determination of whether he is a mental1y disordered sex 
offender; provides for the appointment of experts by the 
court to examine the defendant; provides for a court 
hearing and authorizes the, appointment of co~nsel; 
requires the court to clear the court whenever a person 
under the age of 16 testifies in an~ sex offense case; repeals 
the chapter relating to chil~ molesters. Defeated. 

IL-HB 639 requires that a defendant be convicted of 
being a sexual1y dangerous person with the same standard 
of proof required in criminal cases, of guilty beyond a 
reasonable doubt before he may be deprived of his freedom 
by commitment to confinement. 

OR-SB 267 revises definition of sexually dangerous 
persons and provides procedures for commitmen.t. 

OR-HB 2279 amends definition of "sexually dangerous 
person" to include persons who. due to a course of repeated 
sexual misconduct. are dangerous to all other persons. not 
just to other persons of the age of 12 or under. 

OBSCENITY 

AZ-SB 1014 provides for obscene movie abatement and 
abatement of nuisances which is redefined. 

AR-Act 464 establishes a comprehensive obscenity law C,-.· I 

for the state. Enacted. '_ 
AR""':'HB 473 allows local prosecutors to determine ,"local 

community standards" in obscenity arrests and would set 
up a civil procedure to e~join the showing of allegedly 
obscene films while criminal proceedings were pending. 

CA-SB 740 deals with child pornography. 
CA-SB 817 deals with child pornography. 
IL-HB 17 redefines obscenity. 
IA-S 171 makes public' display of explicit sexual 

materials a misdemeanor. 
IA-H 180 authorizes cities and counties to regulate the 

dissemination and exhibition of obscene material to adults. 
IA-H 563 mak'es public display of explicit sexual 

material a misdemeanor. 
MT -H 381 prohibits showing previews which ~re rated 

"ROO and "X" if the feature movie is rated "G" or "GP". 
MT-SB 341 provides for the enjoining and restraining 

of obscene motion pictures. 
NE-LB 468 redefines terms re obscenity. 
ND-SB 2417, makes the displaying of objectional 

'materials to minors a misdemeanor. Passed both Houses. 

MASSAGE PARLORS 

CO-HB 1073 allows boards of county commissioners to 
license massage parlors. 

CO-HB 1303' provides for the licensing of operators of C 
massage parlors and massage ther'apists and the regulation .' 
thereof by the Board of Massage Examiners. 

CO-HB 1558 provides standards for local governments 
to license massage parlors and allows an election of a local 
option to prohibit the licensing of massage parlors within 
the limits of a city. municipality. or county. Passed House; 
in Senate Committee. 

DE-HB 233 places regulations on the operation of 
mass~ge parlors. 

DE-SB 60 prohibits' state or 'county from issuing license 
to operate a massage parlor or adult book store without 
holding a public hearing; provides that no license may be 
issued if proposed site is within 9/10 of a mile of an existing 
establishment of the same type. 

ADULT BOOK STORES 

DE-HB 231 places regulations on adult book stores. 
DE-SB 60 prohibits state or county from issuing license 

to operate a massage parlor or adult book store without 
holding a public hearing; provides that no license may be 
issued if proposed site is within 9/10 of a m iJe of an existing 
establishment of the same type. 

MARRIAGE I DIVORCE 

CA-AB 607 specifies that marriage is a personal 
relationship arising out of a civiJ contract between a man l 
and a woman. Passed Assembly,· before Senate. -

CO-HB 1077 prohibits marriages between a man and a 
man or between a woman and a woman and prohibits a 
county clerk from iSSUing a marriage license for the 
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marriage ofa man and a man or a woman and a woman. 
FL-SB 352 prohibits the issuance of a marriage license 

to homosexuals. Enacted. 

MD-SB 874 gives divorce courts all powers of the equity 
courts. including the power to issue an injunction to protect 
a spouse from physical harm or harassment. Passed both 
Houses. 

MA-H 464 provides for a procedure for the choice of 
name at marriage. 

MA-H 468 provides that no complaint for divorce shall 
be accepted for filing unless it discloses (a) whether either 
party is presently receiving payment of benefits from the 
department of public welfare. and if so (b) whether or not 
either or both of the parties own any interest in real estate. 

MA-H 469 same as H 468. 
MA-H 675 provides for an investigation by a special 

commission relative to the emotional. financial, physical. 
psychological, moral and social effect on children as a result 
of divorce or senaration. 

MA-H 684 requires courts to enter all necessary orders 
concerning the care, custody and support of children before 
libels for divorce may be filed. 

MA-H 870 establishes the fees in an action for divorce 
on the grounds of an irretrievable breakdown of ~he 
marriage. 

MA-H 1072 provides for financial disclosure in divorce 
actions. 

MA-H 1073 eliminates the decree nisi period in divorce 
actions. 

MA-H 1454 makes certain changes in the law 
concerning the causes for divorce in the state. . 

MA-S 600 decreases the waiting periods for a no-fault 
divorce. 

MA-S 606 prohibits the granting ofdivorce. 
MA-S 653 provides for judgment to be entered in 

actions for divorce on the ground of an irretrievable 
breakdown of the marriage. 

MA-S 725 increases certain fees payable relative to 
divorce. 

MA-S 734 establishes a filing fee in separate support 
cases. 

MA-S 1472 clarifies the means by which certain 
statistical information relative to divorces is collected and 
transmitted to the Commissioner of Public Health. 

MA-S 1475 provides for change of venue in the event of 
hardship or inconvenience to either party. 

MS-SB 2573 makes it unlawful to abduct any child over 
the age of 14 for the purpose of marriage. 

ND-HB 1297 sets lawful age for marriage at 18. or at 16 
with consent of parents or guardian. Passed both Houses. 

ND-SB 2059 prohibits marriage by a woman under 45, 
or a man of any age unless he marries a woman over 45 if 
the man or woman is institutionalized as severely retarded; 
pro}Jibits marriage if a person is infected with syphilis in a 
communicable form. Passed both Houses. 

UT-___ removes distinctions based on sex in 
domestic relations law relating to marriage. property rights, 
divorce and separation. Enacted. 

UT-___ provides the manner in which a parent'and 
child relationship may be established; provides for 
recognition of parentage for children induced by artificial 
insemination; provides for immunity for testimony relating 
to paternity; provides for new birth certificates. 

UT-___ redetines duties and responsibilities relating 
to family relationship and provides that the provisions appfy 
equally to men and women. Enacted. 

ABORTION I CONTRACEPTION 

DE-HCR 9 requests Congress to call a constitutional 
convention to propose amendment to U.S. Constitution to 
protect lives. of all human beings including unborn children 
at every stage of their biological development. 

ID-S 1260 adds to existing law to prohibit payments by 
the Dept. of Health and Welfare for abortion except under 
certain conditions. Enacted. 

MD-HB 1065 requires abortions performed after the 
twentieth week to be performed in a hospital; requires 
reasonable steps to be taken to keep the fetus alive if the 
fetus is aborted "alive and viable"; and provides that the 
life-saving measures need not be taken if positive prenatal 
diagnosis of a "significant disease or malformation" is 
made. Passed both Houses. 

MD-HB 1297 requires doctors to notify the parents of a 
minor female before performing an abortion. Some latitude 
is given the doctor to waive this requirement. Passed both 
Houses. 

MT -HJR 17 requests Congress to call a constitutional 
convention for proposing an amendment to the U.S. 
Constitution providing that every human being be 
considered a person with the right to life from the moment 
of fertilization. 

MT -HB 22 clarifies the law regarding consent of minors 
to abortion. 

MT -HB 173 repeals the abortion counselors and 
counseling services act which made available to a woman 
who requests an abortion at least two counseling sessions 
with a qualified counselor. Enacted. 

MT -HB 387 provides for licensing of persons to sell. 
dispense or give away prophylactics and to permit 
advertising for contraceptives and prophylactics in a 
tasteful and discreet manner. 

MT-HB 544 makes comprehensive voluntary family 
planning services readily available to all persons desiring 
such services and develops method to make readily 
available information and educational materials on family 
planning and population growth to aJl persons desiring such 
information. 

MT -SB 355 provides for counseling and basic 
information and education required in conjunction with the 
provisions of comprehensive voluntary family planning 
services. 

NM-HB 440 provides that every induced abortion shall 
be reported to the state registrar of vital statistics within five 
days. Enacted. 

ND-SCR 4043 requests Congress to adopt amendment 
to the U.S. Constitution which will guarantee the right of 
the unborn human to life throughout its interuterine 
development subordinate only to saving the life of the 
mother. 

CHILD CUSTODY I SUPPORT I ADOPTION 

CO-HB 1265 provides that in situations where the state 
considers parental support of a minor child, the capacity to 
provide support of both the mother and father shall be 
considered. Passed House; before Senate. 

o continued on following page 
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DE-HB 132 makes non-payment of support for a child 
a justification for the person having custody to deny 
visitation rights. 

FL-SB 354 prohibits the adoption of children by homo­
sexuals. Enacted. 

MD-SB 715 raises significantly the amount of AFDC 
benefits over a four year period. Passed both Houses. 

ALIMONY 

DE-HB 21 provides a rebuttable presumption relating 
to the decreased need for support if the supported party is 
cohabiting with a person of the opposite sex. 

DE-HB 199 allows alimony to be awarded to either 
party to a divorce action on basis of economic need of such 
party and the ability of the other party to pay. 

MA-H 1074 regulates the payment of alimony and the 
assignment of property in libels for divorce. 

MA-S 785 regulates the payment of alimony. 

NV-AB 76 permits either spouse to receive alimony 
without limitation. 

SEX EDUCATION 

IL-SB 298 provides that sex education be required in all 
schools with provision that a parent may keep child out of 
this class without penalty. 

MT-HB 544 makes comprehensive voluntary family 
planning services readily available to all persons desiring 
such services; would develop and make readily available 
information and educational materials on family planning 
and population growth to all persons desiring such infor­
mation. 

MT -SB 355 provides for counseling and basic 
information and education required in conjunction with the 
?rovisions of comprehensive voluntary family planning 
services. 

NV-AB 496 allows courses in prevention of venereal 
diseases and methods of birth control to be given in an 
public high schools; would exempt pupils whose parent or 
guardian objects in writing. 

HEALTH 

MD-HB 89 requires hospitals to offer every female 
inpatient over 18 a uterine cytologic examination. Passed 
both Houses. 

MD-HB 267 requires group health insurance policies to 
extend a conversion option. without proof of insurability. to 
covered dependent spouses. when their group membership 
is terminated because of their spouse··s death or because of 
divorce. Passed both Houses. 

MA-H 334 provides that the Department of Education 
shall assist in implementing a program to educate women in 
high .school on the importance and methods of detecting 
certam cancers. 

MA-H 446 provides that educational programs for the 
instruction of women in self-examination of breasts for the 
purpose of detecting symptoms of cancer shall be 
established. 

MA-H 1813 same as H 446. 

DISCRIMINATION - MARITAL STATUS 

CT-___ makes it illegal for a landlord not to rent an 
apartment to a man and a woman who were not married nor 
related by blood. Defeated. 

GA-HB 708 prohibits discrimination by financial 
institutions based on marital status. sex and the usual 
classifications. 

IA-H 165 prohibits discrimination in insurance 
practices because of marital status or sex of a person. 

NV-AB 139 prohibits discrimination in housing based 
on marital st~tus. 

NV-AB 173 revises Fair Rental Housing Act; omits 
prohibitions of discrimination based 'on marital status. 

OR-HB 2603 defines marital status; declares policy 
against discrimination on basis of marital status; extends 
scope of prohibitions against discrimination based on 
marital status in public accommodations. employment and 
housing. 

WI-AB 15 prohibits discrimination in employment on 
basis of marital status. economic status. age. educational 
status or sexual preference. 

DISCRIMINATION - SEXUAL ORIENTATION 

Congress-HR 2998 amends the Civil Rights Act of 1964 
by adding the words "affectional or sexual preference" to 
each list of conditions for which people cannot be 
discriminated against. 

CA-AB 1130 amends the Fair Employment Practices 
Act to include "sexual orientation" in the categories of 
persons against whom it would be unlawful to discriminate 
in employment. 

CA-AB 1302 amends the Fair Employment Practices 
Act to re-define the word "sex" as it appears in the Act to 
include "sexual orientation" among other things. 

CA-AB ___ prohibits any contractors or suppliers 
dealing with the State of California from discriminating in 
employment on the basis of sexual orientation. sex. age. 
marital status and the usual others. 

CA-SB 1253 would allow school boards to dismiss any 
teacher who is believed to be a homosexual. 

CT -HB 5908 bans ·discrimination against homosexuals 
in employment. credit and housing. Defeated 94-43. 

CT-SB 969 is a "Bill of Intent." It would. upon passage. 
make it the state's public policy to oppose discrimination 
against homosexuals. 

HI-HB 41 bans discrimination on basis of sexual 
orientation in employment and real estate transactions. 
Defeated in House Committee 5-3. 

HI-SB 427 bans discrimination against homosexuals in 
employment and real estate transactions. 

IL-HB 574 bans employment discrimination in 
institutions of higher learning based on sexual preference. 

IL-HB 575 bans employment discrimination against 
homosexuals in state agencies. 
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IL-HB 576 prohibits private housing discrimination 
against homosexuals. 

IL-HB 577 forbids discrimination against homosexuals 
in public housing. 

ME-LD 1419 bans discrimination against homosexuals 
in areas of housing. employment and public 
accommodations. Defeated in Senate. 

MD-HB 921 forbids discrimination against 
homosexuals in employment. 

MA-H 3676 provides anti-discrimination protection for 
homosexual civil servants. Passed Senate., 

MA-Ho 3677 adds the term "sexual preference" to the 
charter of the Massachusetts Commission Against 
piscrimination thereby prohibiting discrimination on basis 
of sexual orientation in housing. public ac~ommodations. 
employment and credit. 

MA-H 3751 provides that all sex acts between 
consenting ~dults in private would be legal. 

MN-SB 497 bans discrimination against homosexuals 
in areas of employment. housing. credit and access to 
educational institutions. 

NH-SB 87 prohibits homosexuals from consorting in a 
public place; forbids adult persons of the same sex from 
"consorting in a lewd and licentious manner." Lewd is 
defined as "indecent and against social mores." Licentious 
is defined as "disregarding accepted rules and standards 
and morally unrestrained." Endorsed by Governor 

Thomson. 

OR-SB 603 amends the Civil Rights Bill to add sexual 
orientation and marital status; provides protection in areas 
of housing. employment and public accommodations. 

OR-HB 3310 prohibits discrimination based on sexual 
orientation in state 'employment. 

PA-SB 83 forbids the hiring of homosexuals or persons 
convicted of a sex offense for the jobs of state police officer. 
state correctional guards and staff. state probation officer. 
correction counselors. or any nursing or staff position in a 
state institution dealing with mental i11ness. retardation or 
physical rehabilitation. Penalizes the hiring officer with 
dismissal. a fine up to $300 and up to 90 days imprison­
ment. Passed Senate. 

TX-___ would ban all gay organizations from state-
supported campuses. 

W A-HB 689 bans discrimination against homosexuals 
in employment. housing. insurance. and licensing. 

WI-AB 15 prohibits discrimination in employment on 
basis of sexual preference. marital status. economic status. 
age or ed ucational status. 

WI-AB 323 decriminalizes all sexual acts between 
consenting adults in private; provides that persons may no 
longer have their driver's licenses revoked for conviction of 
the crime of sexual perversion. 

WI-SB 14 reduces the penalties for conviction of sexual 
perversion from a felony punishable by a $10.000 fine and 2 
years imprisonment to a misdemeanor with a penalty of up 
to 30 days in jail and/or a $500 fine. Passed Senate; before 
House. 

RESEARCH, ANALYSIS and ,COMPILATION 
by DON GAUDARD 

DISCRIMINATION.:.- SEX 

AZ-SCR 1014 proposes amendment to, State Constitu­
tion providing that equality of rights shall not be denied on 
account of sex. 

AZ-SB 1229 prohibits the cancellation and failure to 
renew motor vehicle insurance on basis of sex. 

CO-HB 1262 includes pregnancy in the category of 
separation from employment because of illness; repeals'th'e 
special award because of pregnancy provision. Passed 
House,· before Senate. 

CO-HB 1264 adds sex to statutory provisions 
prohibiting discrimination on certain grounds. Passed 
House: before Senate. 

CO-HB 1272 provides that both sexes shall be treated 
equally by the state or a political subdivision or institution 
thereof in specified situations. Passed House: before Senate. 

DE-SB 35 prohibits educational institutions which 
receive state funds from restricting participation on a sports 
team on basis of sex. 

FL-SJR 233 amends the Florida Constitution to provide 
that no person shall be discriminated against because of 
sex. Defeated. 

FL-HB 183 provides that no person may be excluded. 
require another to be excluded. or be required to exclude 
another from a business transaction on the basis of a ,policy 
expressed in any" document or writing and imposed by a 
third party where the policy requires discrimination against 
the person on the basis of sex. race. color. religion. ancestry, 
or national origin of the person or the location at which the 
person conducts or has conducted business; provides that 
terms of any contract or agreement which are in violation 
of. or which call for the violation of. such provisions are void 
and unenforceable. 

FL-HB 225 provides that discrimination by an alcoholic 
beverage licensee in favor of or against any person on'the 
basis of sex. race. color or creed is grounds for suspension or 
revocation of the license. 

FL-HB 350 prohibits any governm~ntal agency or 
person from wilfully entering into any agreement. contract. 
arrangement. or understanding with a foreign person or 
government or international organizat~on. which agreement 
discriminates any person on the basis of sex. foreign trade 
relations or the usual grounds. 

FL-HB 415 directs the Department of Administration 
to undertake a program to eliminate discrimination- on the 
basis of s'ex. race or age in the granting of salaries and 
promotional opportunities with respect to state employees; 
directs the Department to make annual salary equity 
studies and to make salary adjustments. 

FL-HB 877 requires the Department of General 
Services to promulgate guidelines to be followed by all state 
agencies which have authority to enter into contracts "for any 
commodities or services. to insure that at least 15 percent of 
the value of such contract purch~ses be obtained from 
businesses or other suppliers owned by women or members 
of a minority group. 

FL-HB 1093 regulates leases of public sports facilities 
or other public. property to certain educational or nonprofit 
institutions or other nonprofit groups. to restrict owners. 
managers. and operators of such facilities from charging 
higher or discriminatory rates for such leases; similarly 
restricts lessees; provides that any sports facility violating 
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these regulations shall lose its p.'ul't:ny lax excmptlon ana 
shall have its ad valorem property tax assessment based on 
commercial propcrty rates. 

FL-HB 1502 prohibits any public meeting of a state. 
county or municipal agency. which meets to promulgate 
and declare official acts. at any facility or location owned or 
operated by any organization or individual which 
discriminates on the basis of sex. age. economic status. race. 
crecd. color. or national origin. or which unreasonably 
restricts public acccss to such facility. 

GA-HB 279 prohibits discrimination in housing based 
on sex and the usual classifications. 

GA-HB 708 prohibits discrimination by financial 
institutions based on sex. marital status. and the usual 
cl:l~sitic:ltions. 

IA-SJR 6 provides for amendment to the State 
Constitution to provide that equality of rights shall not be 
abridged by the state or a political subdivision thereof on 
account of sex. 

IA-HJR 12 is the same as SJR 6. 
IA-H 165 prohibits discrimination in insurance 

practices because of sex or marital status of a person. 
IA-H 481 prohibits discrimination' based on sex in 

retirement programs. 
MD-SB 347 attempts to make the procedure for 

resolution of discrimination complaints against state 
agencies. officials and employees uniform with the 
cstablishcd procedure against private respondents; however 
two amendments seriously diminish the effects ,of this bill. 
Passed bOI h Houses. 

MD-SB 774 requires. for all employment-related 
purposes. that disabilities due to pregnancy shall be treated 
the same as other temporary disabilities. Passed both 
Houses. 

MD-SB 775 requires group health insurance providers 
to offer to group purchasers a disability income policy for 
disability due to pregnancy to the same extent as for other 
temporary disabilities,. whenever the provider offers a 
disability policy. Passed both Houses. 

MD-SB 824 repeals sexually-discriminatory criminal 
provisions for the desertion of a wife by her husband; does 
not affect existing civil support obligations. nor div:orce 
grounds based on desertion. Passed both HOllses. 

MD-HB 458 completely restructures the Human 
Relations Commission. and its top staff; authorizes 
monetary damage awards in employment discrimination 
cases; provides for certain procedural changes. Passed both 
Houses. 

MD-HB 647 makes the refusal to consider both 
applicants' income when both parties of a marriage apply 
for a joint account a discriminato,ry credit practice. Passed 
bOlh Houses. 

MD-HB 1010 provides that property exemptions for a 
disabled veteran's surviving spouse apply to subsequently 
acquired property, as long as the surviving spouse remains 
unmarried and owns and resides at that property. Passed 
both Houses. 

MD-HB 1991 prohibits sex discrimination in the 
awarding or performance of state contracts. Passed both 
HOllses. 

MA-H 986 eliminates references to certain sexual 
discriminations in the labor laws. 

MA-S 95 provides that incapacity to work caused or 
contributed to by pregnancy. childbirth. miscarriage and 
recovery therefrom shall be deemed an illness. sickness or 
disability under any hea1th or temporary disability 
insurance or sick leave program or plan available to school 
employees in connection with employment. 

MA-S 96 increases the benefits payable to widows or 
widowers under the workman's compensation act. 

NV-AB 451 removes distinctions based on sex from 
various state laws. 

NV-SB 58 provides for eligibility of women as highway 
patrol personnel. 

NV-SB 142 provides that either husband or wife is 
eligible to be appointed in substitution for incapacitated 
'executor or administrator. ' 

NV-SB 245 pro~idesappropriations to the State Board 
of Examiners for raising classifications of state employees 
whose salaries have been set in a manner which 
discriminates against women. 

NV-AJR 27 proposes a constitutional amendment 
adding equal protection clause to prohibit denial of civil or 
political rights on basis of sex. race. color. creed. or nati.onal 
origin. 

NV-SJR 14 proposes a constitutional amendment to 
eliminate restrictions on the right to seek elective office by 
women and duelors. 

NV-SJR 15 proposes state constitutional amendment to 
prohibit denial or abridgement of rights on account of sex. 

NH-HB 528 establishes an office of equal employment 
opportunity. 

ND-SCR 4079 directs that an interim study be 
conducted on the feasibility of enacting comprehensive 
human rights legislation. 

OR-SB 714 prohibits sex discrimination in employment 
due to pregnancy. 

OR-HB 2432 disqual~fies organizations that restrict or 
limit membership by reasons of sex, race. etc. for eligibility 
under certain ad valor~m tax exemptions. 

OR-HB 2543 permits distinction between men and 
women in charging for repair of flat tires. 

UT - ___ equalizes the meaning of terms relating to 
masculine or feminine gender in statutory construction. 
Enacted. 

UT clarifies references in statutory 
requirements for certain political candidates and 
appointees to apply equally to men and women. Enacted. 

UT-___ provides equal rights ofun('emarried spouse 
of an employee in the occupational disease laws which relate 
to benefits for dependent wives and widows; equalizes the 
presumption of dependency so that both husbands and 
wives are treated equally. Enacted. 

UT - ___ equalizes provisions relating to working in 
mines or smelters. overtime work and protective labor 
legislation for men, women and minors. Failed. 

UT-___ deletes sexually discriminatory provisions in 
statutes relating to curriculum in detention schools. 
Enacted. 
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UT-___ amends state constitution to allow certain 
exemptions from.property tax to any unremarried surviving 
spouse of a disabled veteran. Enacted. 

UT - ___ changes the statutes relating to appJication 
for liquor manufacturing to apply equally to men and 
women. Enacted. 

UT-___ deletes the requirement that the practice of 
cosmetology must be limited to the hair of women or girls. 
Enacted~ 

UT-_-__ relates to exemptions and preferences for 
veterans. their minor chHdren and widows and extends 
those benefits to apply to any unremarried surviving spouse 
of veterans. Enacted. 

UT-___ redefines duties and responsibilities relating 
to family relationship; provides that the provisions apply 
equa11y to men and women. Enacted. 

WI-SB 77 executive budget bill; provides that 
contracting agencies of the state shall include in al1 
contracts executed to obligate the contractor not to 
discriminate on the basis of sex and the usual classifica­
tions. 

WI-AB 9 permits a civil action by a person claiming 
discrimination in employment or housing if the 
governmental agency has not held a hearing within 120 
days. 

EQUAL RIGHTS AMENDMENT 

FL-SB 630 provides for a state "straw" bal10t on the 
Equal Rights Amendment. 

GA-SR 6 is a resolution to ratify the ERA. 

IA-SJR 7 is a resolution to rescind Iowa's ratification of 
the ERA. 

MA-S 1500 is a report of a study relative to the effect of 
the ratification of the proposed amendments to the state 
constitution and the U.S. Constitution prohibiting 
discrimination on account of sex; includes 148 proposed 
pieces of legislation. 

MT-SJR 9 would repeal Montana's ratification of the 
ERA. Killed in Senate. 

NV-AB 301 provides for an advisory referendum on the 
ERA. 

NV ~SJR 5 ratifies ERA. 

EMPLOYMENT 

CA-AB t 130 amends the Fair Employment Pra~tices 
Act to include "sexual orientation" in the categories of 
persons against whom it would be unlawful to discriminate 
in employment. 

CA......:.AB 1302 amends the Fair Employment Practices 
Act to re-define the word "sex" as it appears in the Act to 
include "sexual orientation." 

CA-AB ___ prohibits any contractors or suppliers 
dealing with the State from discriminating in employment 
on the basis of sex. age. marital status. sexual orientation. 
and the other usual classifications. 

CA-SB 1253 would allow-school boards to dismiss any 
teacher who is believed to be a homosexua1. 

CO-HB 1262 includes pregnancy in the category of 
separation from employment because of i11ne~s~ repeals the 
special award- because of pregnancy provIsIon. Passed 
House: before Senate. 

CT-SB 308 eliminates requirement that disabiHty or 
leave benefits be paid to any employee disabled as a result 
of pregnancy. 

MD-HB 921 bans discrimination against homosexuals 
in employment. 

MA-S 95 provides that incapacity to work caused or 
contributed to by pregnancy. childbirth. miscarriage and 
recovery therefrom shaH be deemed an i11ness. sickness or 
disability under any health or tempo~ary disability 
insurance or sick leave program or plan avaIlable to school 
employees in connection with employment. 

UT - ___ amends statutory sections relating to merit 
system personnel and precludes any discrimination therein 
on basis of sex. Enacted. 

UT-___ amends the Workmen's Compensation Act 
to provide equal right for depende!1t husbands and 
widowers; equalizes the presumption of depende~cy 
between married persons so that both husband and wIves 
are treated equally. Enacted.. . 

UT-___ provides equal nghts for unremarrIed 
spouse of an employee in the occupati~nal .diseas~ laws 
which relate to benefits for dependent wIves and WIdows; 
equalizes the presumption of dependency so that both 
husbands and wives are treated equa11y. Enacted. 

WI-AB 9 permits a civil action by a per~on c1.aiming 
discrimination in employment or housmg If the 
governmental agency has not held a hearing within 120 

days. h" d' . . t" I t WI-AB 219 pro Ibtts tscrtmtna ton tn emp oymen . 
membership or licensing on the basis of an arrest or 
conviction record. 

WI-AB 450 prohibits employers and others from 
making employment conditions contingent upon 
acceptance of sexual advances; provides that anyone 
quitting a job because of job-contin.gent sexual advances 
can conect unemployment compensatIOn. 

TRANSSEXUALS 

CA-AB 385 permits persons who undergo sex c~ange 
operations to alter their birth certificates to match theIr new 
identities. Passed Assembly; before Senate. 

continued from page 25 

Los Angeles Prosecutor reforms 
guidelines on lewd conduct cases 

SOLICITATION CASES 

As interpreted by the California appellate courts, Section 
647(a) prohibits an adult, while in a place ope~ to the pub­
lic from requesting another person to engage In lewd con­
duct, regardless of whether the conduct is to occur in pu~lic 
or private. Fr~m ~ast l~w, it appea~s that the pr,?secution 
could facially JustIfy- filtng a complatnt for 647(a) If the d~­
fendant made a simple request of another adult to engage In 

a lawful sexual act in private, so lon-g as the request itself 
was made in public. 

Although private sexual acts between consenting adults 
has been decriminalized in California since January, 1976, 
it appears that it is still illegal to attempt to obtain consent. 
Several cases are currently on appeal challenging this in· 
consistency, but none have been decided yet. 
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Los Angeles Prosecutor reforms 

guidelines on lewd conduct cases 

Recent studies have indicated that the solicitation portion 
of Section 647(a) is used by the Los Angeles Police Depart­
ment to arrest only males and only for homosexual solicita­
tions. * 

Again, it should be emphasized that we are discussing 
non-commercial solicitations .. 

Pines has used his prosecutorial discretion to formulate 
some sensible 2uidelines for the prosecution of solicitation 
cases. Rather than waiting for the appellate courts or the 
Icgislature to revise the present law. Pines has considered 
the consenting adults decriminalization in 1976 as well as 
the claims of the gay community of discriminatory enforce­
ment of the law, and formulated the following criteria for 
solicitation cases. 

A public solicitation of an adult to commit a sex act in a 
private place will no longer be prosecuted, unless the solici­
tation is grossly offensive, aggressive, or in a repetitive 
manner. In other words, the person who simply will not take 
"no" for an answer will be prosecuted. 

A public solicitation of an adult to commit a sex'act in a 
public place will not be prosecuted unless a police report is 
presented to the City Attorney which describes in detail 
each of the following: 1) the character of the location where 
the solicitation occurred. 2) the conduct of the suspect, 3) 
the conduct of the "victim". 4) a summary of the entire con­
versation between the "victim" and the suspect, and 5) the 
totality of the circumstances cannot be reasonably con­
strued as constituting an invitation or implied consent on 
the part of the "victim." 

The past policy of prosecuting solicitations of minors will 
be continued. 

GROPE CASES 

In the past if a person touched the genital area of another 
person. even if consensual and over the clothing of the other 
person, the City Attorney often prosecuted for lewd con­
duct. Of course, the touching must have occurred in a pub­
lic place or a place open to the public or exposed to public 
view. Some arrests and prosecutions were based upon con­
sensual touchings between males in gay bars in Los Angeles. 

A Los Angeles appellate court held that it would be 
proper for a judge to instruct a jury in a lewd conduct case 
that the jury could convict if it found that the conduct was 
"lustful, lascivious. unchaste. wanton. or loose in morals 
and conduct." According to this decision it seems that th~re 
would be very little difficulty fqr the prosecution to obtain a 
conviction in the typical "grope" case. 

Notwithstanding this appellate decision, the Los Angeles 
City Attorney has drastically altered the policies for prose­
cution of "grope" cases so that it will be more difficult for 
the prosecutor to obtain a conviction. 

Consensual touching cases (not involving exposure of the 
private parts) will not be filed at all, unless the circum­
stances are such that the suspects should have known that 
others would observe and be offended by the conduct. 

In non-consensual touching cases in which an adult is the 
"victim", battery charges will be filed instead of lewd con­
duct charges. There are several benefits to the defendant as 
a result of this change in policy: 1) the court records will not 

appear to be sexually related in that the complaint appears 
to be a "garden variety" battery case; 2) the prosecution 
must prov~ that the touching was offensive to the "victim", 
an~ wa~ WIthout the consent of t~e "victim", either express 
or Imphed; 3) the defendant can go to trial without the fear 
of being convicted of a sex offense (Le., lewd conduct> which (--
~ould require sex registration; and 4) conviction of battery" 
IS not convic~io? of a crime involving. moral turpitude. 
whereas convIctIon of lewd conduct IS such a crime. 

In non-consensual touching cases in which a minor is the 
"victim" a lewd conduct complaint will continue to be filed. 

SEX IN PUBLIC 

A lewd conduct complaint will be filed when the case in­
volves public masturbation, sexual intercourse, oral copu­
lation, sodomy', and similar sexual conduct in public. 

LOITERING IN A RESTROOM 

A complaint alleging a violation of Section 647(a) will be 
filed in restroom cases only when there is clear and con­
vincing evidence of a purpose to engage in a lewd' act at the 
restroom. If there is only evidence of an intent to solicit at 
the restroom, no complaint wiIl be filed. 

DISPOSITION GUIDELINES 

~ccording to Pines' office, the requirement of sex regis­
tra~on. fo~ 647(a! and (d~ convictions involves a penalty 
whIch IS hIghly diSproportIonate to the social harm caused 
by the offender's conduct. Therefore, in cases in which a 
complaint for 647(a) or (d) is filed, the defendant will be of­
fered an opportunity to plead guilty or no .contest (should 
the defendant elect not to go to trial) to an offense not in­
volving sex registration (e.g. disturbing the peace). This dis-
position policy can be contrasted with the policies of other (._ 
neighboring jurisdictions in Los Angeles County. In Pas a- _ 
dena, for example, City Prosecutor Byron Gentry will never 
reduce the 647(a) charge to a non-registerable offense 
without the prior approval of the vice officer. The vice of-
ficers invariably refuse to accept such a disposition. In Long 
Beach, City Prosecutor Robert Parkin will reduce some 
cases to disturbing the peace (first offense masturbation 
cases). but will not reduce many others (oral copulation, 
touchmg cases, second offenses, etc.). . 

CONCLUSION 

The Los Angeles City Attorney has demonstrated the val­
ue ?f prosecutorial discretion. Allthough the California 
Legtslature has been v.,ery slow in reforming the penal code, 
although the local pohce department has preoccupied itself 
with the enforcement of victimless crimes, and although 
?ther local prosecuto~ continue to take a tougher position 
tn such cases, Burt Pines has exercised a leadership role in 
formulating more rational prosecution guidelines in lewd 
conduct cases. Undoubtedly these guidelines will help to re­
duce th~ present court congestion, save the taxpayers an 
extraordtnary amount of money, allow the police and prose­
cutors to spend more time on crimes against the person and 
property, and prevent the needless destruction of the social 
and economic lives of many defendants. 

- Thomas F. Coleman 

4) In 1975, the SLR conducted a comprehensive study of arrest and prosecution ( 
records In more than 800 Lewd Conduct and Solicitation cases In Los Angeles' "'-_ 

Central District. A computer analysis of more than 8,614 pieces of Infonnatlon gatllered, 
Including time 8nd pl8ce of arrest n8mes 8nd b8dge numbers of arresting officers, 8ge 
and occupation of those arrested, as well as sentencing, shows that the conclusions 
of the 1966 study and report CONSENTING ADULT HOMOSEXUAL AND THE LAW 
13 UCLA Law Review 694, are stili valid today. . , 
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.. .llN THE COURTS 
continued from page 26 

State-run univers'ity 
loses to Gay Lib 
in Court of Appeals 

The Eight~ Circuit has joined the Fi,rst and Fourth Cir­
cuits in holding that a state-run university may not constitu­
tionally withhold recognition of a student organization. 
comprised largely of homosexuals. whose basic purpose is to 
provide a forum for a discussion of homosexuality. Gay Lib 
v. University of Missouri, _ F.2d _ (8th Cir. 1977). 

Gay Lib's victory in the Court of Appeals came more than 
six years after its first attempts to gain formal recognition at 
the University of Missouri. After the, initial approval ex­
tended to Gay Lib by the student government was vetoed by 
the Dean of Students. the organization appealed to the Uni­
versity's Board of Curators. That b,ody appointed a fact­
finder. who recommended t~at the University deny recogni­
tion to Gay Lib. based on his findings that homosexuality 
was a compUlsive illness and that recognition of Gay Lib 
would tend to increase the incidence of homosexuality on 
campus. The Board of Curators followed the recommenda­
tion and denied recognition. 

Thereupon. the organization sought relief in federal dis­
trict court. Relief was denied. largely on the strength of tes­
timony by Dr. Charles Socarides and Dr. Harold Voth. 
which the district court held to establish a likelihood that 
recognition of Gay Lib would increase homosexual conduct 
sufficient to justify banning the organization. 

The Court of Appeals reversed on two grounds. First. it 
rejected the psychiatric testimony upon which the district 
court relied. The court noted that the testimony of Drs. 
Voth and Socarides amounted to no more than unsup­
ported inference and belief. insufficient bases upon which 
to curtail first amendment rights. The court also noted that 
the district court's conclusion that homosexuality is 
compulsive behavior is contradicted by a substantial body 
of psychiatric evidence. Second. the court of appeals held 
that even if it were to accept the district court's conclusion 
that Gay Lib's presence on campus would render 
homosexual activity "more likely." this would stiJJ be 
"insufficient to justify a governmental prior restraint on the 
right of a group of students to associate for the purposes 
avowed [in Gay Lib's policy statement]." 

The Eighth Circuit declitied to state definitively what 
quantum of evidence would be, necessary to justify a ban on 
a gay group in the campus setting. but the court believed it 
to be clear that "a far greater showing of likelihood of. im­
minent lawless action than that presented' here" would be 
required. The court noted the absence of any finding that 
Gay Lib advocated any unlawful activity or substantially 
disrupted campus life. The court hel4 that a ban on Gay Lib 
"smacks of penalizing persons for their',status rather than 
their conduct. which is constitutional1y impermissible." 

A dissenting member of the three-judge panel would have 
affirmed the district court on the ground that its factual 
findings were not clearly erroneous and were sufficient to 
justify the ban on Gay Lib. 
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GAY RIGHTS DEFEAT 
IN DADE COUNTY HAS 
NATIONAL IMPLICATIONS 

The defendants in the lawsuit argued that homo­
sexuality is a status, and as such is not and cannot 
be made illegal. Furthermore, they said that the unnatural 
and lascivious law was unconstitutionally vague. Also they 
argued that this unnatural law was unconstitutional in so 
far as it attempted to regulate private sexual behavior be­
tween consenting adults. They brought to the judge's atten­
tion the fact that many cities throughout the country have 
such anti-discrimination ordinances, notwithstanding the 
existence of sodomy statutes in their states. In Pennsyl­
vania, for example, private sexual acts are illegal and yet 
Governor Milton Shapp issued an Executive Order banning 
discrimination by state agencies against gays. This Order 
was challenged in the Pennsylvania courts on the same 
grounds as the Dade County ordinance, but the courts sus­
tained the Governor's Order. 

On Apri115, 1977 Judge Silver ruled in favor of the defen­
dants, holding that the Commission had the authority to 
adopt the ordinanc.e. After this ruling the Sal'e Our Chil­
dren people went back to the Commission and ask.ed them 
to reconsider putting the issue on the ballot. The Commis­
sion voted 5-4 to retain the ordinance. 

In April, 1977 Florida Governor Reuben Askew pub­
lically announced his opposition to the ordinance. In May 
the Florida legislature voted to prohibit same sex marriages 
and to prohibit gays from adopting children. 

On June 7, 1977, with 45 percent of the voters going to the 
polls, the ordinance was repealed by a vote of 70 percent in 
favor of repeal and 30 percent to retain. 

The news of this defeat for gay rights stunned many civil 
libertarians. Virtually every newspaper, radio and television 
station across the country carried the story. Anita Bryant 
announced that she would make this a national campaign. 
She said her efforts would be targeted to key cities in Texas, 
Minnesota, and the entire state of California. 

Protests and demonstrations occurred in many major 
cities across the country against the Save Our Children 
Campaign. Five thousand protesters marched. in San Fran­
cisco, eight thousand in Los Angeles, six thousand in Hous­
ton, and three thousand in New Orleans. Wherever Anita 
Bryant went, thousands of protesters appeared. 

California's United States Senator S.1. Hayakawa an­
nounced his opposition to gay rights to the press. Ca1if~rnia 
State Senator John Briggs introduced a bill in the California 
legislature to allow school boards to fire teac~ers they find 
to be homosexual. California Attorney General Evelle 
Younger publicaUy stated that the Briggs bill was probably 
unconstitutional. Younger stated that his own conscience 
told him that there was no reason why homosexuals could 
not be deputy attorneys general. San Francisco Mayor 
George Moscone attacked Briggs, Hayakawa, and Bryant 
for their anti-gay positions and blamed them for con­
tributing to the brutal death of a gay man in San Francisco 
by a group of knife wielding youths who were shouting "fag­
got, faggot!" 

On June 30. 1977. a five mimon dona .. lawsuit was filed 
against Anita Bryant. Save Our Children, Illc. and Califor­
nia State Senator John Briggs for inciting the murder of 

Robert Hillsborough. brought by the Pride Foundation on 
behalf of the mother of the deceased. Based upon the Fed.­
eral Civil Rights Act. the complaint alleges a conspiracy by 
the defendants to deprive the deceased of his civil rights. It 
is maintained that the perpetrators of the murder shouted C.--
not only "faggot. faggot". but also. "here's one for Anita!" 

Politicians around the country were being confronted by 
the press and militant gays for their positions on gay rights 
issues. President Carter told the press that he did not want 
to get involved in the issue, but. added that "gay people 
should not be abused." Vice President Mondale, when con­
fronted by a group of vocal gays at a San Francisco Demo­
cratic fundraiser, ended his speech' abruptly and left in 
order to avoid the issue. 

Earlier in the year the Arkansas legislature voted to com­
mend Anita Bryant for her Florida campaign and also rein­
stated felony provisions for private homosexual conduct~ 
Such conduct had been legal for over a year in Arkansas for 
both heterosexuals and homosexuals. Today. in Arkansas. 
only heterosexual cond uct in private is legal. 

During the Save Our Children campaign, the Texas legis­
lature passed a law prohibiting the formatioil of gay student 
groups on state college campuses. 

The United States Housing and Urban Development De­
partment revise~ the definition of "family" in such a way 
that unmarried hotnosexual and heterose:xual couples with 
a stable relationship could qualify for public housing assis­
tance. As a result of the Save Our Children campaign; the 
House of Representatives voted. by a voice vote. to reverse 
this administrative decision. As we go to press, the Senate 
has voted to retain the new family definition. 

The Los Angeles Times had carried about one to two 
stories per month about gay issues during the past year. but (- -
after the Dade County defeat • .it carried two editorials in , 
favor of civil rights for gays. plus at least 15 articles per 
week on the subject of homosexuality during the weeks fol-· 
lowing Dade County. Including Dear Abby. . 

Also on June 30th. representatives from the Dade County 
Coalition for Human Rights and their attorney met in 
Columbus. Ohio with the National Committee for Sexual 
Civil Liberties and key staff members of the SexuaLaw­
Reporter to analyze the reasons for the Miami defeat. At the 
conclusion of the meeting. the National Committee agreed 
to assist the Dade County Coalition and the American Civil 
Liberties Union in a lawsuit challenging the Florida 
referendum. 

Heretofore an obscure nightclub singer and dilletante 
evangelist. Anita Bryant was primarily known to most peo­
ple as a huckster of frozen orange juice 011 television com­
mercials. The boycott of Florida orange juice by many sup­
porters of the gay rights movement continues. Notwith­
standing the possible economic impact. the Florida Citrus 
Commission decided to retain the controversial singer as a 
spokesperson for their product. 

So while it seems that human rights ,for gay people were 
defeated in Miami, that vote shocked many people through­
out the country. Pro-gay and ahti-gay forces seem to be re­
grouping and preparing . for a national battle on the issue 
that has never been seen or felt in this country before. 

Politicians are being required to take a position, churches 
are being asked to reexamine their doctrines, and the aver- ( 
age person is being educated about homosexuality by the '-. 
m~dia coverage. Gay civil rights will become one of the most 
controversial political, social, legal, and ethical issues in the 
next several years. 
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Task Force Study 
Homosexuality Sets 
National Precedent 

In April, 1975, Pennsylvania Governor Milton J. Shapp 
became the first Governor to commit an entire state ad­
ministration to ending discrimination on the basis of sexual 
of affectional preference. He established the Task Force on 
Sexual Minorities and issued an executive order directing 
all state agencies and departments to cooperate with the 
Task Force in ending such discrimination. 

One year later the Task Force became an official state 
commission - Pennsylvania Council for Sexual Minorities. 
The Council members consisted of representatives from 
each state agency as well as representatives from various 
s~grnents of the gay community throughout the state. 
Sexual Civil Libertarians throughout the country were im­
pressed with the progress made in Pennsylvania as a result 
of the education and investigation conducted by the 
Council. 

In March, 1976, at the request of Oregon Governor 
Robert W. Straub, the Task Force on Sexual Preference was 
established in that state by Richard A. Davis, Director of 
the Department of Human Resources. This Task Force was 
inspired ,by the Pennsylvania experience and was partially 
patterned after the Pennsylvania Task Force. The purpose 
of this Oregon Task Force was to assemble accurate in­
formation on homosexual men and women in Oregon and 
to make recommendations on legislative and administrative 
policies that would insure civil rights to all Oregonians. 

Both the Pennsylvania Council and the Oregon Task 
Force have issued Reports at the conclusion of their first 
year of existence. 

The SexuaLawReporter is pleased to publish the entire 
text of the Oregon Report, beginning on Page 46 of this 
issue. We feel that this Task Force has made a great con­
tribution to society because of its thorough research and its 
excellent detailed report. 

Unfortunately, due to space limitations we are unable to 
publish the Report of the Pennsylvania Council. Anyone 
wishing to obtain a copy of that 45-page report should send 
$5.00 to the Sexual Law Reporter to cover reproduction and 
mailing costs. 

The SexuaLawReporter staff would like to commend the 
members of both the Oregon Task Force on Sexual Pref­
erece and the Pennsylvania Council for Sexual Minorities 
for their diligent efforts to end arbitrary discrimination and 
to dispel myths in this sensitive _~rea. We hope that other 
governors and state executives will take notice and follow 
suit. Similar action on the federal level would certainly be in 
order. _ Thomas F. Coleman 
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PROFESSIONAL ASSOCIATIQNS' CONSIDER GAY RIGHTS 

American Bar Association 
A resolution calling for gay rights legislation protecting 

jobs, housing, and public accommodations was killed 
August 10 by the A.B.A. AsseI?bly at its annual meeting 
when a motion to table it was passed by a 16~-110 vote. 

The resolution had been recommended for passage by the 
Assembly's resolutions committee following hearings the 
previous day. Former Attorney General Ramsey Clark and 
American Psychiatric Association President Jack Weinberg, 
M.D. spoke in favor of the resolution. 

A similar measure had been tabled by the 1976 Assembly. 
However, the A.B.A. House of Delegates did adopt a reso­
lution in 1973 calling for repeal of state laws prohibiting 
private sexual acts between consenting adults. 

Meanwhile, in other actions affecting gay rights: 
• A resolution w~s passed by the Immigration Committee 
of the Section of International Law, calling on the President 
and Congress to support and enact amendments to current 
law to disallow the I.N.S., to deport or deny entry or !lther­
wise deny naturalization or immigration to aliens because of 
private consensual sexual activity. 
• A program on standards for awarding child custody, held 
by the Section of Family Law, heard a Menninger Foun~a­
tion psychiatrist, Dr. Joseph Satten, say that homosexualtty 
itself should not bar a parent from child custody. 
• A panel on "Nonmarital Partners: Sex and Serendipity 
from Coast to Coast," also sponsored by the Family Law 
Section, discussed evolving legal protections for unmarried 
couples. The recent case of Marvin v. Marvin applying prin­
ciples of contract and equity to such dissolutions was dis­
cussed. (See 3 Sex.L.Rptr. 13 for an extensive article on this 
subject. -Ed.) . 
• A program on. "Homosexuality, Society and the Law" 
was sponsored by the Section on Individual Rights and Re-. 
sponsibilities. Participants on this panel included Patricia 
Nell Warren, author of The Front-Runner, David Kopay, 
former professional football player and acknowledged gay, 
E. Carrington ~oggan, author of the ACLU handbook The 
Rights of Gay People and anti-gay .CaliforniaSenator John 
Briggs. 

American Sociological Association 
At its 1977 annual meeting, the A.S.A. adopted the fol­

lowing resolutions which were sponsored by the Sociolo­
gists' Gay Caucus. 

The first resolution was a response to the June 7th defeat 
of a gay rights ordinance in Dade County, Florida: "The 
American Sociological Association reaffirms its opposition 
to oppressive action against homosexuals; and the Associa­
tion puts itself on record as favori:ng laws, ordinances and 
other legal measures which guarantee these civil rights; and 
the Association opposes efforts to undermine the civil rights 
of homosexuals, or of any other group, through the distor­
tion of sociological concepts and the falsifying of socio-
logical research." • 

The second resolution was adopted in 'response to the 
need for further research on the subject of homosexuality: 
"The Council of the' A.S.A. shall take action to encourage 
research, publication, and teaching in the sociology of 
homosexuality. !' 

The third resolution is a call to even further action: "That 
the American Sociological Association, recognizing that 
public opinion polls have repeatedly shown that false and 

- damaging conceptions of homosexuals are widespread 
among the American public; and that preliminary evidence 
indicates that the sociological profession is' itself by no 

"means totally immune to these pernicious stereotypes; and 
that the development of the sociology of homosexuality 
through dis~ertations, research, publication, and teaching 
has been stringently inhibited; and that the professional ob­
ligation to disseminate sound information on homosexuality 
remains unmet; [The A.S.A.] shall, in" order to move 
towards rectifying these wrongs, establish a Task Force to 
review and evaluate existing knowledge in the sociology of 
homosexuality, and to identify topics in this field which ur­
gently demand research; and shall then take steps to ensure 
that a report of the Task Force is appropriate.ly dis­
seminated to legisla~ors, public officials, and other con-. 
cerned parties; and shall charge the Task Force with the 
further responsibility of conducting a thorough and im­
partial investigation into the extent, within the profession of 
sociology, of discrimination against homosexuals and of un­
due r~straint upon research on homosexuality." 

National Committee for 
Sexual Civil- Liberties 
The National Committee for Sexual Civil Liberties con­

ducted its seventh annual meeting during mid-July in 
Columbus, Ohio. It considered the status'of sexual civil lib­
edies during its week-long conference in the wake of the re­
peal of the Dade County, Florida human rights ordinance 
and in light of the recriminalization in Arkansas of private 
homosexual conduct between consenting adults. 

The National Committee is composed of representatives 
of the most important organizations working specifically in 
the field of sexual civil liberties. The individual representa­
tives are themselves leading members of the academic com­
munity who teach in various disciplines in major univer­
sities throughout the United States. Professors of law, psy­
chology, history, anthropology, and sociology came together 
with leading theologians of the Roman Catholic and Protes­
tant faiths. They participated with lawyers and officials of 
the major active civil liberties groups in the country. 

Leaders in the American Civil Liberties Union, Pride 
Foundation, SexuaLawReporter, Journal 01 Homosexual­
ity, Dade County Coalition for Human Rights, Pennsylvania 
Council for Sexual Minorities, and California Committee 
for Equal Rights were among the participants. 

The discussions were opened with the presentation of the 
Dade County Coalition for Human Rights which responded 
to the invitation of the National Committee by sending its 
top leaders and its attorney. A post mortem assessment 
of the repeal of the Dade County ordinance and its national 
implications was made by the Committee and the Coalition. 
The analysis revealed both the strengths and weaknesses of 
the Florida effort. After conclusions were drawn, the Com­
mittee agreed to lend its expertise to a direct legal attack on 
the repeal of the ordinance. 

o continued on page 58 
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UN TIHIIE COURTS ... 
Gay university teacher 

reinstated with damages 

The United States District Court for the' District of Dela­
ware has granted relief to Richard Aumiller, a gay man who 
was fIred from his position as lecturer at the University of 
Delaware for certain statements he made to the press in 
which he acknowledged his own g~yness and sought to in­
form the public about the concerns of gays at the University 
of Delaware. Aumiller v. University of Delaware Civil 
Action No. 76-84 (June 21, 1977). ' 

The court, following the teachings of Pickering v. Board 
of Education, 391 U.S. 563 (1968), held that a teacher's 
right to contribute to the debate on a question of public in­
terest must prevail over the state's interest in regulating its 
employees unless the teacher's comments hinder her or his 
job performance, disrupt the school, violate confidentiality 
or impinge upon a close relationship with the teacher's su­
perior. Finding none of these conditions to have been pres­
ent, the court held the teacher's remarks to the press to have 
been protected by the First Amendment to the same extent 
as any other citizen's. 

The court distinguished McConnell v. Anderson, 451 F.2d 
193 (8th Cir. 1971), cert. denied, 405 U.S. 1046 (1972) and 
Singer v. United States Civil Service Commission, 530 F.2d 
247 (9th Cir. 1976), vacated and remanded 45 U.S.L.W. 
3455 (U.S. January 10, 1977), two cases upholding the firing 
of gays who "flaunt" their homosexuality. The court was of 
the opinion that the conduct of the plaintiffs in McConnell 
and Singer - both of whom sought marriage licenses with 
other men - was distinguishable from that of the Aumiller 
plai~tiff, ~ho did not actively seek pUblicity but merely gave 
an mtervlew when asked. Moreover, the Aumiller court 
questioned the persuasive force of either case, since Mc­
Connell did not fully explore the First Amendment issue 
and Singer was vacated by the Supreme Court for recon­
sideration in light of the Civil Service Commission's new 
and more tolerant guidelines concerning the employment of 
homosexuals. 

Having determined that Aumiller's statements were to be 
judged by the same First Amendment standards applicable 
to any other citizen, the court proceeded to the traditional 
First Amendment analysis in which the state's action in 
penalizing speech is examined to determine whether the 
state has any interest (apart from content) in regulating or 
proscribing speech that is so overriding that it would justify 
limitation of the First Amendment rights of the speaker. 
The University of Delaware attempted to prove that Au­
miller, in making his statements to the press, put himself 
forward as a university spokesperson, falsely portrayed the 
student organization of which he was advisor as a place 
where gays met to find sexual partners, impermissibly used 
university facilities to give interviews to the press, and used 
his job as manager of the university theater to put on plays 
with "gay" overtones. The court rejected these attempted 
justifications as factually false or as impermissible attempts 
to prohibit legitimate activity. The court accepted the prem­
ise that there are'circumstances in which a faculty member 
could take unfair advantage of her or his pos~tion, but that, 

"Aumiller neither sought to create the false impression that 
he was speaking on behalf of the University or that the Uni­
versity endorsed his views nor did he set out to exploit the 
facilities of the University to add credence to his personal 
views." Accordingly, the court concluded that Aumiller's 
termination was caused solely by his statements on homo­
sexuality and was therefore an impermissible abridgment 
of his First Amendment rights. The court likewise rejected 
as unsupported by the record and totally without merit the 
state's argument that Aumiller made false statements be­
fore and during trial by which he "forfeited" his right to 
bring suit. 

Defendants also argued that, wholly apart from Au­
miller's statements to the press, they were justified in ter­
minating him on the grounds that he had two students, one 
gay and one straight, as roommates. The court held that 
Aumiller's living situation, although it might affect the 
scope of relief to which he was entitled, see Mt. Healthy City 
School District v. Doyle, 45 U.S.L.W. 4079 (U.S. January 
11, 1977), could not possibly justify infringement on Au­
miller's First Amendment rights. In any case, the court 
found nothing objectionable about the arrangement, inas­
much as the students were 22 and 27 years of age, were not 
taking courses from Aumiller, and their parents knew of 
their living arrangements. Moreover, the University had 
asked faculty members to rent spare rooms to' students. 

Having found a clear violation of Aumiller's rights, the 
court turned to the crucial question of remedy. The court 
found that the University of Delaware was liable as a "per­
son" under 42 USC §1983 and that the University's pres­
ident had forfeited his official immunity by firing Aumiller, 
since he knew that firing Aumiller was of doubtful legality 
but failed to make any inquiry as to what Aumiller's rights 
were. Accordingly, the court awarded S10,000 compensa­
tory da:"1lages to Aumiller and S5,000 punitive damages 
against the University president. The court also ordered re­
instatement for the 1976-1977 academic year. (Since the 
year was over when the decision was rendered, the court or­
dered the salary for the year to be paid over to Aumiller.) In 
ordering reinstatement the court held that even though Au­
miller had no tenure. since he proved that his non-retention 
for 1976-1977 was in violation of his First Amendment 
rights, defendants had the burden of proving that they had 
some other non-discriminatory reason for not renewing Au­
miller's contract for 1976-1977. Since they failed to meet 
that burden, Aumiller prevailed on the reinstatement claim. 
See Mt. Healthy City School District v. Doyle, 45 U.S.L.W. 
4079 (U.S. January 11, 1977). The court refused to order re­
instatement for 1977-1978 but indicated that such a remedy 
would be available in the appropriate case and ordered the 
Un~versity to consider Aumiller on a non-discriminatory 
baSIS should he choose to apply for a position for 1977-1978. 

Dismissal of teacher 
for short dress upheld 
Claudette Tardif was a 25-year-old high school teacher 

who the trial court found to have the image of "an ener­
getic, imaginative and dedicated teacher." During her third 
year of teaching, however, she became embroiled in a 
dispute with her supervisor over the length of the skirts she 
wore to school. At the end of the school year, Ms. Tardifwas 
informed that her contract would not be renewed. Four rea­
sons were given, three relating to Ms. Tardifs teaching abil­
ity and one to her "image." 0 continued on page 42 
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Ms. Tardif thereupon brought a civil rights action in fed­
eral court alleging impermissible interference with her 
Fourteenth Amendment liberty interest. The trial court did 
not reach this issue, finding that the school board was jus­
tified in firing Ms. Tardif for her failure to take certain out­
side courses for credit. 

On appeal, the First Circuit held that the failure to take 
courses and other reasons relating to Ms. Tardifs profes­
sional competence were pretextual and reached the issue of 
whether terminating a teacher for the type of apparel he or 
she chooses to wear is consistent with the teacher's liberty as 
guaranteed by the Fourteenth Amendment. 

The court below had found that Ms. Tardifs dress was 
comparable to that of other young professionals and had no 
"adverse effect on her students or her effectiveness as a 
teacher." The Court of Appeals did not disturb this finding 
but held that it was an insufficient basis upon which to find 
a Fourteenth Amendment substantive due process vio­
lation. In order to prevail on such a claim, the court held, a 
teacher must show that the school board acted so irration­
ally as to demonstrate a lack of good faith. In the court1s 
opinion, any other rule would intrude too much on the 
school board's legitimate school administration concerns. 

The effect of the First Circuit's holding is to leave open, a 
constitutional attack by teachers upon school dress regula­
tions only in the most egregious cases of abuse by authority 
or where First Amendment interests are implicated. This 
opening, small as it is, is nevertheless greater than that per­
mitted by th~ Seventh Circuit, which has adopted a blanket 
rule that a teacher's interest in choosing his or her dress is 
subordinate to the school board's judgment, correct or in­
correct. See Miller v. School District No. 167,495 F.2d 658 
(7th Cir. 1974); Tardif v. Quinn, 545 F.2d 761 (1st Cir. 
1976). 

Loitering for prostitution 
upheld in New York 
In a per curiam opinion a three-judge New York appeals 

court overturned a trial court's finding that a statute pro­
hibiting loitering for the purpose of prostitution was un­
constitutionally vague, overbroad and infringed free speech 
rights. People v. Smith, 393 N.Y. S. 2d <1977t 

The statute, Penal Law §240.37, reads, "Any person who 
remains or wanders about in a public place and repeatedly 
beckons to, or repeatedly stops, or repeatedly attempts to 
stop, or repeatedly attempts to engage passers-by in conver­
sation, or repeatedly stops or attempts to stop motor ve­
hicles, or repeatedly interferes with the free passage of other 
persons, for the purpose of prostitution, or of patronizing a 
prostitute, as those terms are defined in (citations omitted) 
shall be guilty of a class B misdemeanor." 

Examining fIrst the legislative intent and public policy 
justification for the law, the court stressed· the need to stifle 
an increasing incidence of activity which "causes citizens 
who venture into ... public places to be unwilling victims of 
repeated harassment, interference and assault upon their 

individual privacy." Such behavior was held to contribute to 
the disruption and deterioration of community and com­
merciallife in affected areas. 

Rejecting outright the lower court's contention that the 
statute was vague, the appellate court found the law suffi­
ciently plain as to enable a person of ordinary intelligence to 
understahd precisely what acts were proscribed. The court 
then focused on what it felt was the primary issue of the de­
fendant's claim _. that the statute placed unfettered dis­
cretion in the hands of the police and thereby encouraged 
discriminatory enforcement of the law. 

The court again noted that the statute prohibited specific 
acts, i.e., repeated beckoning for the purpose of prostitution 
It held that this type of a law is quite different from many 
vagrancy laws which require one to give a reasonable ac­
count of oneself thereby elevating the arresting officer to a 
position of dictatorial proportion in his evaluation of the 
suspect's behavior. 

The court also rejected an attack based on the absence of 
specific guidelines for the officer to' determine whether 
probable cause exists for ali arrest. 

Finally, because the statute only applied to communica­
tion which was for the purpose of criminal activity, the court 
found the allegation of an infringement of First Amend­
ment rights to be without merit. 

Mistake as to age of teenager 
no defense to molestation charg:e 

The defendant was convicted by a jury of a violation of 
Section 647a (annoying or molesting a child und~r the age 
of 18) and a violation of Section 272 of the California Penal 
Code (contributing to the delinquency of a person under the 
age of 18). On appeal to the Appellate Department of the 
Los Angeles Superior Court, the conviction was affirmed, 
one judge dissenting. The Appellate Department, however, 
certified this case to the Court of Appeal because of the im­
portant legal question to be decided. People v. Atchison, 
138 Cal.Rptr. 393 (1977). 

At the trial the defendant testified that the complaining 
witness had told the defendant that he was 18 and would be 
19 in two months. The trial court, relying on a Court of Ap­
peal decision, People v. Reznick, 171 P.2d 952 (1946), in­
structed the jury that if the defendant committed the acts in 
question it would be immaterial whether he had a rea­
sonable belief as to the age of the minor. On appeal, the de­
fendant claimed that according to People v. Hernandez, 393 
P.2d 673 (1964), this instruction was in error. In Hernandez 
the California Supreme, Court held that an honest and rea­
sonable belief of fact would make an act an innocent one 
because the defendant would lack the requisite crimin~l 
mental state. The Appellate Department felt that Reznick 
was wrong in principle but also felt bound by the decision 
because it was decided by the Court of Appeal which is a 
higher court than the Appellate Department. 

In a 2-1 decision, the Court of Appeal upheld the convic­
tion. The majority held that it was not error for the trial 
judge to fail to, sua sponte, instruct that a reasonable mis­
take as to age would be a valid defense. The defendant's 
failure to so request such an instruction, the majority held, 
precluded him for claiming error on appeal. 

Upon the petition of the defendant, the California Su­
preme Court has accepted this case for a hearing. When 
such a decision is handed down, the SLR will report on the 
final decision of that court. 
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Rape law denied 
equal protection 
In Meloon v. Helgemoe, C.A. No. 77-11 (D.N.H. Apri121, 

1977), the constitutionality of the now superseded New 
Hampshire statutory rape statute. was successfully chal-. 
lenged by a male who contended that the statute violated 
the equal protection clause of the Constitution. The statute, 
which has since been replaced by a sex-neutral statute, 
made it a felony for a man to have intercourse with a female 
who was unconscious or less than fifteen years old, but left 
unpunished a woman who had intercourse with a male of 
similar age. 

The court determined that the appropriate standard of 
review required a determination whether the challenged dis­
crimination bore a "fair and substantial relationship to the 
object of the legislation." Reed v. Reed, 404 U.S. 71, 76 
(1971). The two proffered justifications for the statute were 
(1) the female's potential for pregnancy and (2) the more re­
mote possibility that a male would suffer harmful conse­
quences from sexual contact with an older female than vice 
versa. 

The court found both of these justifications insufficient 
under the Reed test. The pregnancy justification was re­
jected because the statute punished intercourse even when it 
was impossible for the female to conceive and because the 
court found it irrational to punish the male but not the fe­
male when the act was consensual. The psychological harm 
justification was rejected as "an assumption" not grounded 
on any competent facts or evidence, but rather on societal 
sexual standards that are rooted in our male-oriented back­
ground and values. 

The court, in striking down the statute ruled that the 
question was not foreclosed by the result in Buchanan v. 
State, 480 S.W. 2d 207 (Tex. Cr. App.), appeal dismissed 
409 U.S. 814 (1972). Buchanan was an attack on the Texas 
aggravated assault statute which punished male assaults on 
females more severely than male-male or female-female as­
saults. The Meloon court was of the opinion that the Texas 
statute was sufficiently different from the New Hampshire 
statute and that the state of equal protection law had ad­
vanced sufficiently since Buchanan so that the latter was 
not binding precedent under the rule of Hicks v. Miranda, 
422 U.S. 332 (1975). 

Petitioner in Meloon also attacked the New Hampshire 
statute on substantive due process grounds but the court 
found it unnecessary to consider this claim in light of its dis-

• position of the equal protection challenge. 

Governor's protection of 
Pennsylvania gays upheld 

On April 23, 1975, Pennsylvania Governor Milton Shapp 
issued an executive order prohibiting discrimination by 
state departments and agencies on the basis of sexual pref­
erence. Soon thereafter a lawsuit was brought challenging 
the Governor's authority to issue such an order. (See Robin­
son v. Shapp, 350 A.2d 464 (1975), 2 Sex.L.Rptr. 16-Ed.) 

On June 23, 1977, in a per curiam order, the Pennsyl­
vania Supreme Court entered a judgment upholding the 
lower court's decision that the Governor had the authority 
to issue such an order. The Supreme Court did not render 
an opinion. 

Adulterous mothers found 
unfit for child custody 
By presenting carefully documented evidence of his 

estranged wife's allegedly adulterous behavior with three 
different men, a Maryland husband gained custody of his 
youngest daughter ~ven though the eight-year-old had been 
living with the wife· during the approximately two-year 
period of separation. 

In Davis v. Davis, 364 A.2d 130 (1976), the Court of 
Special Appeals of Maryland, reviewing the original award 
of the child to her mother. relied on the decision in Palmer 
v. Palmer, 207 A.2d 481 (1965), holding that an adulterous 
parent is presumed to be unfit. The court went on to state 
that the presumption of unfitness could be overcome by 
showing that the adulterous party had repented, terminated 
the illicit relationship and changed his or her ways so as to 
evidence little likelihood of a recurrence of the past con­
duct. In the instant case, however, because the burden of 
such a showing was not met by the mother, the court rea­
soned that the chancellor's decision in the original grant of 
custody was erroneous in not considering the long term ef­
fect of " ... having a child taught her sexual morals by an 
unrepentant, flagrantly adulterous and promiscuous 
parent." 

Repentance and substantial changes in her living ar­
rangements were not enough to win a custody contest 
fought by a Louisiana mother. In Beck v. Beck, 341 So. 2d 
580 (1977), the mother admitted that she allowed her para­
mour to move into the house trailer she occupied with her 
young son and that she and her paramour had engaged in 
sexual relations. She argued, however, that the arrangement 
only continued for four or five months, and she had since re­
quired the man to move out and had discontinued having 
sexual relations with him. 

The court affirmed the award of custody to the father and 
quoted Borras v. Falgoust, 285 So.2d 583 (1973), to support 
its finding that, "[p]ast misconduct forms an important 
consideration in determining the present suitability of a 
parent ... " Focusing on the interests of the seven-year-old 
child, the court concluded that, "[s]uch utter disregard for 
moral guidance and social standards can have but ill effect 
on the young man." 

In a third recent decision along these lines, In re Mar­
riage of J-H-M, S44 S.W.2d 582 (1976), a Missouri Court 
of Appeals stated that adultery is usually insufficient, 
without more, to stigmatize a mother as an unfit custodian. 
In affirming the trial court's award of custody of the 
couple's three daughters to their father, Judge Rendlen em­
phasized that, "[w]hat we may not condone is exposing chil­
dren to adulterous and immoral contacts .... critical here is 
that the mother's affairs were conducted with the children's 
knowledge and while they were present in the house." 

Significant also in the court's determination was the evi­
dence presented showing that the mother attempted to in­
still disrespect and destroy affection of the children for their 
father. 0 more Court News on page 58 

This Is A -Combined Issue 
In order to present the full text of the Oregon Task 

Force Report in one issue, it was necessary to pub­
lish a combined issue of what would otherwise have 
been separate July/August and September/October 
issues of the SexuaLawReporter. 
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Immigration Department denies 
validity of gay marriage 

On August 15, 1917, the Los Angeles District Director of 
the U.S. Immigration and Naturalization Service notified 
Richard Frank Adams that his visa petition filed on April 
28, 1975 for the classification of Anthony Corbett Sullivan 
as a spouse of a United States citizen was denied. Messrs. 
Adams and Sullivan were issued a marriage license in 
Boulder, Colorado on April 25, 1975. . .... 

The following is the full text of the opinion written by Jo­
seph Sure~k, Los Angeles District Director: 

"A marriage between two males is invalid for immigra­
tion purposes and cannot be considered a bona fide marital 
relationship since neither party to the marriage can perform 
the female functions in marriage. Black's Law Dictionary 
defines marriage as 

'the civil status, condition or relation of one man and 
one woman united in law for life, for the discharge to 
each other and the community of the duties legally in­
cumbent upon those'whose association is founded on 
the distinction of sex.' 
"A marriage certificate was submitted with the visa peti­

tion for the beneficiary evidencing that a marriage cere­
mony was performed on April 21, 1975, in Boulder, Colo­
rado. Correspondence has been introduced into evidence 
from J. D. MacFarlane, Attorney General of the State of 
Colorado, to the Speaker, House of Representatives, State 
Capital, Denver, Colorado. The referred to correspondence 
is dated April 24, 1975, and was in response to an inquiry 
whether a County Clerk could issue a license to marry to two 
men or to two women; and whether a marriage between two 
men or between two women is valid in Colorado. 

"The attorney in an advisory opinion stated that the 
Colorado Revised Statutes, Section 14-2-104 (1973) 
provides: 

'A marriage between a man and a woman licensed, sol­
emnized and registered as provided in this Part One is 
valid in this State.' 

The Attorney General advised that a prerequisite to a valid 
marriage is that it be between a man and a woman. 

"The licensing requirements, however, are directed to 
parties. C.R.S. Secti~n 14-2-106(1)(1)(1973) provides: 

'When a marriage app~ication has been completed and 
signed by both parties to a prospective marriage and at 
least one party has appeared before the county clerk, 
and has paid the marriage license fee of seven dollars, 
the county clerk shall issue a license to marry and a 
marriage certificate form upon being furnished ... 
satisfactory proof that the marriage is not prohibited as 
provided in Section 14-2-110 ... ' 
"The Attorney General in his advisory opinion stated the 

statute seems to require a county clerk to Issue "a marriage 
license if the requirements of C.R.S. 14-2-106 are met but 
the issuance of the license does not mean that the marriage 

. is valid, and a county clerk should not be required to do 
what may be a meaningless act. 

''The Attorney General of the State of Colorado con­
cluded that, 'If a county clerk does issue a ·license to marry 
to two men or to two women, the resulting marriage is not 
valid because of the statutory requirement that the mar-
rhige be between a ma~ and a woman. It is my opinion that C'" 
under Colorado statutes' and case law 'a license to marry __ 
issued by a county clerk to two men or to two women is void, 
and a marriage between two men or two wom~n has no legal 
status in this state. Because the issilance of a license under 
such circums.tances is useless and an official act of no valid-
ity and may mislead the recipients of the license and the 
general public, a county· clerk should not issue a marriage 
license to two men' or to two women.' 

"Courts in other states have said that a marriage cere­
mony or a marriage license to enter into a relationship 
which the parties are incapable of achieving is a nullity. 
Jones v. Hallahan, SOl S.W. 2d 588 (1973); Anonymous v. 
Anonymous, 67 Misc. 2d 982, 325 N. Y.S. 2d 499 (1971). The 
Kentucky court commented: 

. 'If the appellants had concealed from the clerk the fact 
that they were of the same sex and he had issued a li­
cense to them and a ceremony had been performed, the 
resulting relationship would not constitute a marriage. 
Jones v. Hallahan, supra at 589.' 
"Even· if there is no prohibition to the issuance of a li­

cense to and a marriage between two persons of the same 
sex in the state where the marriage is performed, the fact re­
mains that a marriage is and always has been a contract be­
tween a man and a woman. A union between two males does 
not create a marriage contract. Baker v. Nelson, 191 N.W. 
185 (Minn.); Jones v. Hallahan, supra. 

"One of the parties to this union may function as a fe-
male in other relationships and situations, but cannot func- C~ 
tion as a wife by assuming female duties and obligations in- " 
herent in the marital relationship. A union of this sort was 
never intended by Congress to form a basis of a visa peti-
tion. On the basis of the aforementioned reasons, the visa 
petition is denied." 

An appeal to the Board of Immigration Appeals will be 
filed, according to Mr. Sullivan. 

Defense Department denies 
clearance to homosexual 

Roy Lee Fulton, an applicant for a security clearance at 
the level of "Secret," has been denied the clearance on the 
grounds of his homosexual conduct. 

The statement of reasons (SOR) for the denial of the • 
clearance by the Defense Department was as follows: 

CRITERION H: alleging criminal conduct and acts of 
sexual perversion; 

CRITERION I: alleging activities of a reckless, irrespon­
sible or wanton nature which indicates poor judgment, 
unreliability or untrustworthiness as to suggest that the 
Applicant might fail to safeguard classified information en­
trusted to his care and use or might disclose classified in­
formation to unauthorized persons or otherwise assist such 
persons whether deliberately or inadvertently in activities 
inimical to the national interest; and 

CRITERION K: alleging Applicant may be subjected to ( 
coercion, influence or pressure which may be likely to cause "-
action contrary to the national interest. 

Hearing Examiner Joseph Sacks, after a full hearing of 
the case on the merits, found as follows: 
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"Since 1965, Applicant engaged in acts of fellatio and 
sodomy with diverse males on numerous occasions in viola­
tion of state penal statutes. Such sexual engagements were 
generaIly with strangers; on occasions Applicant partici­
pated in group sexual acts, i.e., more than two persons 
being present and participating. Applicant indicated an in­
tent to continue to engage in acts offeIlatio and sodomy. 

"Applicant's conduct does not reflect activities of a reck­
less, irresponsible or wanton nature within the intent of 
CRITERION I. 

"The facts and circumstances in Applicant's case do not 
warrant the determination that he may be subjected to co­
ercion. influence or pressure within the intent of CRI­
TERION K. 

"It is clearly consistent with the national interest to grant 
a security clearance to the Applicant at the level of 'Secret'. " 

Department Counsel, on behalf of the Department of De­
fense, entered an appeal in this case seeking a review and 
reversal of the determination of the hearing examiner. De­
partment Counsel contended that the ultimate decision on 
the issues is in error. 

On June 9, 1977, the Department of Defense Appeal 
Board reversed the decision of the hearing examiner. In 
denying the security clearance, the Appeal Board found as 
foIIows: 

"Applicant's sexual conduct, at least until December, 
1975, violated California penal statutes (Penal Code, Sec­
tions 286 and 288a). Applicant also admits to having en­
gaged in homosexual acts in the past in Illinois and Texas 
and expresses his intention to continue in the future. 

"Granted, the California Code was amended as of Jan­
uary 1, 1976, decriminalizing private consensual adult sex­
ual behavior formerly proh ibited by Sections 286 and 288a. 
The decriminalization of certain aspects of sexual behavior, 
in private, between consenting adults does not negate the 
inference that Applicant's conduct did and does fall within 
the provisions of CRITERION H, nor the conclusions to be 
drawn therefrom. 

"The above change in the law did not 'sanctify' nor ex­
cuse previous violations of the law nor violations in other 
states in which Applicant has resided or may reside in the 
future. Neither does it establish a constitutional right to en­
gage in promiscuous homosexual activity. 

"Applicant has engaged in criminal conduct and sexual 
perversion. His manifest and stated intention to continue 
promiscuous and irresponsible homosexual activity and his 
participation in group homosexual activity not only targets 
him for possible coercion and pressure, but casts serious 
doubts upon his trustworthiness, reliability and respon­
sibility, thus precluding a finding in favor of Applicant." 

For the reasons set forth in the Appeal Board decision, 
Fulton's clearance at any level of classification was denied. 

State Department agency 
lifts anti-gay policy 

After several years of litigation and administrative hear­
ings, L. M. Smith, a foreign service agent formerly em­
ployed by the Agency for International Development, was 
ordered reinstated with back pay, notwithstanding his ac­
knowledged homosexuality. 

On August 18, 1977, John J. Gilligan, Administrator for 
A.I.D., a State Department agency, issued the final decision 
in this case. Mr. Smith was fired by the agency in 1972 be­
cause of his homosexuality. 

Some noteworthy factual findings of the Administrator 
include the following: 

"I agree with and adopt the findings of the Administra­
tive Law Judge' ... that Smith, after disclosure of his homo­
sexual activity to the Government, could no longer be found 
to be a security risk. I also agree with and adopt the Ad­
ministrative Law Judge's conclusions ... that the asserted 
'criminality' and 'immorality' of Smith's conduct are not 
grounds for termination of employment. In view of my de-, 
termination below that homosexuals as a class are not un­
suitable for employment in the AID Foreign Service, I find 
that the rationale expressed ... [that a dread of loss of job 
should his sexual conduct become known] ... is no longer a 
relevant ground for deaision in this case.' 

"It is proper, in my view, for the Agency to consider, in its 
evaluation of the qualifications or performance of an appli­
cant or employee any evidence that homosexual preferences 
adversely affect, or are likely to affect, the ability of the indi­
vid ual to perform his or her job well." 

The Administrator discussed previous findings of ad­
ministrative law judges that homosexuals as a class are not 
suited for foreign service employment. "Such a class-based 
determination," he concluded, "would be fundamentally 
inconsistent with the due process rights guaranteed to Mr. 
Smith under the Fifth Amendment to the Constitution." 

Finally, he held that, "This Agency is dedi~ated to the 
principle that the suitability of each individual 'must be 
judged on his or her own fitness. Where, as here, an em­
ployee has a sound record, has a demonstrated ability to 
operate effectively in a foreign environment, and has no rec­
ord of prior misconduct or of public behavior which could 
or would impair the effectiveness of Agency operations, pri­
vate homosexual conduct will not be grounds for dismissal 
from employment." 

Accordingly, Mr. Smith, was reinstated into A.I.D. em­
ploy, with back pay. 

University of California 
and Harvard protect gays 

Danip,1 Cantor, Harvard University Director of Personnel, 
recently announced that, "It is Harvard's actively pursued 
policy to hire, compensate and promote its people solely on 
the basis of job performance. No one is to be denied a job, 
or appropriate treatment once employed, because of his or 
her sexual preferences." 

Cantor also explained that this non-discrimination policy 
applied to both teaching and non-teaching employees. 

Meanwhile at the University of California system, Archie 
Kleingartner, Vice President of Academic and Staff Per­
sonnel Relations, issued a letter to all U.C. Chancellors: 

"The University of California does not and will not dis­
criminate in its employment relationship with any indi­
vidual based on personal characteristics, including sexual 
orientation, which are not job-related." 

The University of California system has campuses in 
Berkeley, Davis, Irvine, Riverside, San Diego, Los Angeles, 
San Francisco, Santa Barbara, and Santa Cruz. Hundreds 
of thousands of students are enrolled at these campuses. 

Other universities which have adopted similar non-dis­
crimination policies include Temple University, Cornell 
University, University of Michigan, Rutgers University, 
Haverford College in Pennsylvania, Portland State Univer­
sity and the University of Cincinnati. 
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OREGON TASK FORCE 
ON SEXUAL PREFERENCE 

PRELIMINARY REPORT 

Introduction 

Most of the members of this Task Force, like most of our 
citizens, are heterosexual. And, like most of those who will 
read this report, when we began our work on the Task 
Force, we each had our own prejudices and private feelings 
about what homosexual women and men were like and the 
kinds of problefl1s which might arise because of someone's 
homos~xual orientation. 

Homosexuality is a subject which, until recently, was not 
openly spoken of in our society. It is still most commonly re­
ferred to in the form of derisive jokes. The people who most 
often do make public comments on homosexuality are those 

The 12 members of the Task Force represent a cross­
section of the community: the legal profession; medicine; 
education; religion; business and labor; state and local 
government; parents; and minorities. THE MEMBERS ARE: 

HOLLVHART 
Chairperson, Attorney at Law 

AUSTIN AMERINE 
Pastor, Metropolitan Community Church 

ELSIE BUSH BECK 
D.P.M., Commander, USNR (Ret.) 

JANE EDWARDS 
Attorney, ACLU Chairperson 

JIM MANLEV 
Area Representative, AFL-CIO Human Resources 
Development Il1stitute . 

AL VCE MARCUS 
Affirmative Action Office, City of Portland 

BETIVPOLEN 
Health & Safety Education Specialist, Portland 
Public Schools 

Rev. EARL RIDDLE 
Council Director, United Methodist Oregon-Idaho 
Conference 

ROLLIN SCHALEGER 
Pastor, St. Peter's Lutheran Church, Medford, 
Oregon 

ANN SHEPHERD 
(Former) Newspaper Reporter, Mother of 5 
Daughters 

JOE TRAINER, M.D. 
Health Sciences Center, University of Oregon 

This Preliminary Report has been prepared to pre­
sent the unanimous recommendation of the Task 
Force that civil rights legislation be extended to 
prohibit discrimination on the basis of sexual orien­
tation and marital status in employment, housing, 
and public accommodations. To this end we recom­
mend the passage of Senate Bill #603. We submit 
the results of our research, information-gathering, 
and deliberation on the problem of employment dis­
crimination against homosexual women and men 
and others thought to be homosexual, which led to 
the above recommendation. 

with negative opinions. Because their negative opinions gen­
erally are unchallenged, they assume their views are shared 
by most of the people around them. In fact, many people 
personally feel tolerant toward homosexuality, but remain 
silent because they imagine their more positive opinions will 
open them to personal attack and ridicule. The unfortunate 
result is that questions people have about homosexuality go 
unanswered because of anxieties about bringing up tlte 
subject. 

Our early meetings reflected this; at f1rst, many of us 
were cautious in expressing our opinions. As· we became 
more comfortable, we began acknowledging our own mis­
givings which were, of course, quite similar to those many 
people have: uneasiness about effeminate men; concern 
about homosexual teachers; the belief that in homosexual 
couples one person takes a male role and the other a female 
role; concerns about being proselytized or approached sex­
ually by homosexuals. 

When friends, family, and co-workers learned that we 
were setying on this Task Force, there were sometimes up­
lifted eyebrows and "jokes." We felt the pressure to men­
tion our wives or husbands or close friends of the opposite 
sex - the pressure to "prove" that we were heterosexual, to 
satisfy those around us. Thus we experienced the pressures 
which people are subjected to when someone thinks they 
might be homosexual. 

As the year progressed, we were able to sort out our 
thoughts and feelings. Many men and women who were 
homosexual attended our meetings. Rarely did they re­
semble the stereotype of the swishing man or the stomping 
woman. We soon learned it was impossible to tell from ap­
pearances which members of the public at our meetings 
were homosexual and which were heterosexual. 

On occasion members of the Task Force have been asked 
to identify which other members are homosexual. This oc­
curred at one of our meetings and our spontaneous response 
was to return the question to its asker: "Can you tell who 
among us is homosexual?" It was an object lesson that a 
person's sexual preference is not readily apparent. 

We realize our report will be controversial. Because our 
findings and recommendations are unanimous, some 
people who read this report will assume that we began with 
a positive bias. Our starting point, however, was much the 
same as that of other people. Our views today are different 
from our views of a year ago because in the past year we 
have had experiences which most Oregonians have not yet 
had: the opportunity to meet a variety of men and women 
who we know to be homosexual; to see how diverse their 
lives are in contrast to the stereotypes; and to openly discuss 
our own personal feelings and reservations instead of at­
tempting to deal with them alone, as most of us had done 
before serving on this Task Force. 

This unique experience has had a profound effect on us 
and many of our recommendations reflect the conviction 
that other Oregonians would benefit by similar experiences. 

The Portland Town Council served as an advisory board 
to the Task Force. The members of this civil rights or­
ganization assisted subcommittees by suggesting problem 
areas for study and by acting as a liaison with other homo­
sexual men and women who provided us with information 
about their own experiences. The Portland Town Council 
members who advised us did not have voting rights. The 
findings and recommendations of this Task Force are the 
sole responsibility of the members of this Task Force. 
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However, our work could not have been accomplished 
without the assistance of the Portland Town Council. It was 
absolutely essential to carrying ·out our assignment that we 
make contact with a substantial number of homosexual 
women and men. Women and men who have already been 
injured because of discrimination because of their sexual 
preference, understandably, are reluctant to risk being 
identified and perhaps, thereby, subjected to further dis­
crimination. The Portland Town Council was able to dis­
seminate the information that this Task Force would objec­
tively and confidtmtially receive testimony from homosexual 
people. 

Method of Study 
Information on discrimination in employment, housing, 

and public accommodations was obtained through the fol­
lowing means: 

1. Individual interviews 
2. Written correspondence 
3. Questionnaires distributed to state employees in a 

pilot study of attitudes toward homosexuals 
4. An employment discrimination survey of homosexual 

and heterosexual members of the public 
5. Testimony at the public meetings of the Task Force 
Because employment is of greater concern than housing 

and public accommodations to legislators, the pUblic, and 
homosexual men and women themselves, this portion of our 
study concentrated on employment. 

Resu Its of Study 

Occupational Range 
Through a questionnaire we asked 170 homosexual men 

and women about their current, or most recent, employ­
ment. The range of job titles listed cover 104 occupations 
(See TABLE 1). 

This list of occupations demonstrates several important 
facts: (a) in contrast to other minority groups, homosexual 
people have long been at work throughout the many jobs in 
our economy; (b) contrary to the stereotypes, homosexual 
men and women are not concentrated in a few occupations; 
and (c) we are not faced with the question, "What would 
happen if homosexuals were allowed in certain occupa­
tions?" The evidence shows that homosexual men and 
women already are represented in virtually every 
occupation. 

The prediction that there will be negative consequences if 
homosexual people are permitted in certain occupations ig­
nores the fact that homosexual women and men are already 
working in every area and the negative consequences have 
not occurred. 

Since 1974, the City of Portland has had a stated policy of 
non-discrimination against city employees on the basis of 
sexual orientation. A member of the Task Force, Alyce 
Marcus, is in the Bureau of Personnel, which has responsi­
bility for administering this policy. To date, the City has not 
received any complaints from members of the public al­
leging any misconduct by those city employees who are 
homosexual. 

Some Actual Cases of Discrimination 
The Task Force has received testimony from numerous 

people who were either denied employment or terminated 
from employment after their sexual orientation became 
known. o continued on page 48 

TABLE 1 

OCCUPATIONAL RANGE 
of the 84 Homosexual Men and 

the 86 Homosexual Women Studied 
in the Discrimination Survey 

Administrative Assistant 
Advertising Manager 
Artist/Deslg ner 
Assistant Cook 
Assistant Manager 
Asst. Personnel Director 
Attorney 
Auto Mechanic 

Bank Clerk 
Bartender 
Beauty Operator 
Bookbinder 
Bookkeeper 
Bus Driver 
Buyer 

Carpenter 
Cashier 
Chemist 
Ch lid Care Worker 
Civil Engineering Tech. 
Clerical SpeCialist 
Clerk Typist 
Computer Operator 
Computer Programmer 
Construction Laborer 
Corporation President 
Coach 
Counselor 

Day Care Teacher 
Day Care Worker 
Delivery Driver 
Dental Technician 
Department Manager 
Director 
Dishwasher 
Drill Press Operator 

Employment Counselor 
Engineer 
Executive Direotor 
Executive Secretary 

Factory Representative 
Factory Worker 

Gas Station Attendant 
General Office Manager 
Graphics DeSigner 
Grocery Clerk 

Hairdresser 
Hospital Worker 
Housekeeper 
Housemaid 
House Painter 

Instructional Aide 
Instructor, Athletics 
Insurance Clerk 

Insurance Underwriter 
Interior Designer 
Inventory Cont. SpeCialist 

Janitor 

Kitchen Helper 

Laboratory Technician 
Laborer 
Landscape Gardener 
Law Clerk 
Lecturer 
Legal Secretary 
Light Assembly Worker. 

Manager 
Marketing Director 
Masseuse 
Medical Records Assist. 

Nurse, RN 
Nurse's Aide 
Nursing Assistant 

Office Clerk 
Operations Assistant 

Personnel Supervisor 
Physical Therapy ASSist. 
Physician's Assistant 
Police Officer 
Printer 
Producer/Writer 
Production Worker 
Program Assistant 
Program Coordinator 
Psychological Tech. 
Public Relations 
Purchasing Agent 

auai"~i (;",ntrol 

Railroad Worker 
Realtor 
Reception i st 
Restaurant Manager 
Retired 

Sales Manager 
Salesperson 
Sales Representative 
Secretary 
Small Business Owner 
Social Worker 
Sports Director 

Teacher 
Teacher's Aide 

U.S.Army 

Waiter 
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The following cases serve as illustration: 

1. Personal interview Male, 44 years old. He was re­
cruited from New York by the owner of a Portland­
based international firm for a position as director 
of marketing. The owner found out he was homo­
sexual soon thereafter and wanted to fire him on 
the spot, but the company was in financial diffi­
culty and he was kept on. After a year his responsi­
bilities gradually were taken from him until he re­
signed. He is currently unemployed. 

2. Questionnaire Female, 2S years old. She was em­
ployed for 2112 years as the successful manager of an 
athletic club and terminated when her employer 
learned she was homosexual. She is currently un­
employed. 

3. Personal interview Male, 27 years old. After apply­
ing for a counselor position, two members of the in­
terviewing panel told him he was not hired because 
another person on the panel knew he was homo­
sexual. 

4. Personal interview Male, 26 years old. He was fired 
from his bartender job after the owner concluded 
'he was homosexual from observing his friends. 

To summarize these and other examples of discrimina­
tion given in testimony to the Task Force, men and women 
may be denied employment once their sexual' orientation 
becomes known. This is true even when they have ex­
emplary work records. Seldom are they told directly that 
their sexual orientation is the reason for termination or 
failure to get the job. They find out only from co-workers or 
others in whom the employer has confided. 

Homosexual women and men are denied jobs working 
with children, not because they have engaged in misconduct 
with children, but because of the automatic assumption 
that they might engage in such miscondllct. Homosexuals 
who have been satisfactory employees for years and given no 
one reason to doubt their integrity in conducting themselves 
properly, have been summarily dismissed for exchanging a 
hug with a friend, or because of the appearance of their 
friends, or because of their honesty in acknowledging their 
sexual orientation in an encounter group at work. 

Homosexuals are placed in a Catch 22 position over 
whether they should let supervisors or co-workers know of 
their sexual preference; if they do, th~y may not be hired or 
may be fired; if they don't, and it is found out by some coin­
cidence, they may be fired supposedly because they were not 
honest. 

The Threat of Employment Discrimination 
Most homosexual men and women do not report that 

they have actually been discriminated against in employ­
ment opportunities because of their sexual preference. 
However, they do report that they experience considerable 
insecurity because of the awareness that they might be sub­
jected to discrimination. Most believe that they are not dis-

~7he prediction that there will be negative' conse­
quen~es if homosexual people are permitted in cer­
tain occupations ignores the fact that homosexual 
women and men are already working in every area 
and the negative consequences have not occurred" 

criminated against solely because they avoid doing anything 
which might indicate their sexual orientation. 

To avoid discrimination, homosexual women and men 
most often do not discuss their off-the-job social lives at 
work, i.e., who their friends' are, who they live with, and the 
everyday ups and downs of their personal lives which most 
heterosexual men and women do not hesitate to discuss with 
co-workers. 

Despite this caution, there always remains the possibility 
that by some coincidence a co-worker will discover an indi­
vidual's sexual orientation. 

Many employers state they personally do not or would not 
discriminate on the basis of sexual orientation, but the 
homosexual man or woman is in a position of playing Rus­
sian Roulette -, it is difficult to predict which particular 
employer will or will not discriminate, so the tendency is for 
homosexuals to conceal their sexual orientation, even in em­
ployment situations where that might be unnecessary. 

The need to conceal one's sexual orientation takes its own 
toll. In our society, a secret is often regarded as dishonesty. 
Employers may reason that if a person is homosexual and 
keeps that a secret, then the person is untrustworthy and 
unsuitable as an employee. Furthermore, the assumptio~ is 
often made that if you keep something secret, you must be 
ashamed of it or it must be bad. We have learned from 
homosexual women and men, who are careful not to ac­
knowledge their sexual orientation, that they are not mo­
tivated by shame or lack of integrity, but by the fear of 
losing their means of livelihood and/or a valued career. 

They understandably experience some anxiety when a co­
worker asks a friendly question about whom they live with, 
or whom they took their vacation with, or whether there is 
"someone special" in their lives. Imagine what it would be 
like if you were married but felt you had to keep it a secret 
from the people at work. There is very little you could talk 
about concerning your life away from work that you would 
not have to distort in order to conceal the existence of your 
husband' or wife and the importance of that person in your 
life. 

The Ripple Effect of Discrimination 

People who are homosexual are not the only ones who 
suffer because of the traditional prejudices and discrimina­
tion against homosexuals - all of us do. 

Heterosexual men who are slight of build, have certain 
mannerisms thought to be effeminate, or have a personal 
appearance which corresponds to the stereotype of "what 
homosexuals look like" are more vulnerable to employment 
discrimination than the average male homosexual. Since 
most homosexual men are not effeminate, discrimination 
weighs most heavily on those men who look like the stereo­
type; more often than not, they are heterosexual. Hetero­
sexual women who are mannish in appearance, who cut 
their hair short and don't wear cosmetics, or who have an 
assertive manner, may be subject to employment dis­
crimination because they are thought to be lesbian or be­
cause they do not fit the feminine image the employer 
wants. 

Men who share housing are sometimes suspected of being 
homosexual. Often they are not. But the stigma attached to 
men sharing an apartment or house has discouraged many 
heterosexual male friends from living together. nose men 
who try to do so may find some landlords are not willing to 
rent to them. Two or more women wishing to live together 
may also experience this difficulty. 
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. Heterosexuals interested in certain occupations tradi­
tionally filled by members of the opposite sex may be reluc­
tant to pursue their natural choice because they might be 
suspected of being homosexual. Consider the man who is a 
secretary, nurse, fashion designer, or librarian. Consider the 
woman who is a truck driver, professional athlete, auto 
mechanic, or even politician. This restrictive influence on 
choice can also affect a person's style of clothing, hobbies, 
or anything else that might fall into some stereotype about 
homosexuals. The freedom of all of us is limited as long as 
stereotypes about homosexuals persist and we do not feel 
free to do what we want for fear we will be thought to be a 
homosexual. 

Civil rights protection on the basis of sexual orientation 
will protect not only those who are homosexual, but hetero­
sexuals who might be thought to be homosexual. 

Additionally, parents, other relatives, and close acquain­
tances of homosexual women and men are injured by the 
discrimination and threat of discrimination against their 
family members and friends. A primary concern of many 
parents, when they learn their son or daughter is homo­
sexual, is that they will be subjected to discrimination. The 
Task Force has learned that parents experience great anx­
iety about their children's employment security. These par­
ents probably would be less anxious about their son's or 
daughter's sexual orientation if they were reassured their 
child's future career would not suffer as a result. 

A Case of Mistaken Identity 

Testimony that dramatically illustrates many of the 
factors at work in discrimination on the basis of sexual pref­
erence was given by a heterosexual woman who was ter­
minated from a management trainee program because of 
the belief that she had made sexual advances toward other 
women trainees. 

Employed by the Portland division of a national retail or­
ga~ization, she was summarily called into her supervisor's 
office, after a month of satisfactory work, and informed that 
she was being dismissed for making sexual advances toward 
other employees. The supervisor refused to give her any de­
tails about the charges. 

Thinking she was charged with allegedly making passes 
at men, she filed a complaint of sex discrimination with the 
Oregon Civil ~ights Division, since men are rarely if ever 
fired for makIng passes at women with whom they work. 
Only later did she discover that it was women she had sup­
posedly made advances toward. 

The fact that this woman was heterosexual and clearly 
had no intention of making sexual advances to other women 
giv~s us an excellent opportunity to see how traditional prej­
udices and personal anxieties about homosexuality might 
lead to very wrong conclusions. 

What forces were at work which might lead co-workers 
and a supervisor to believe that an employee is making 
homosexual advances? The woman had recently been sep­
arat~ from her husb~d and had resolved before beginning 
the Job not to become Involved with any man at work. Since 
she was recently separated, many people no doubt assumed 
she wa~ "available" to men. When this very cOliventionally 
att~actlve woman consistently did not respond to the usual 
social and sexual overtures by her male co-workers this 
might have pl. anted a seed of doubt in some people's ~inds 
about her social and sexual orientation. We have all experi­
enced the social expectations that eligible men and women 
should b~ showing their heterosexual interest by dating and 

'The freedom of all of us is limited as long as 
stereotypes about homosexuals persist and we do . 
not feel free to do what we want for fear we will 
be thought to be a homosexual" 

everyday flirtations. Many male supervisors routinely relate 
to female employees through a low, but constant, level of 
flirtation. The woman who does not respond "appropri­
ately" may seem "strange." 

Although in a management trainee program in which 
people are typically competitive with each other, the woman 
believed it was important for co-workers, and particularly 
women, to be supportive of each other in a situation where 
they were trying to advance in a traditionally male field. 
This was reinforced by her recent experiences in a life en­
richment program which encouraged cooperation. When 
co-workers expected competitiveness, but were met with 
supportiveness, they may have become suspicious - why is 
this woman being so friendly? 

Once she had innocently triggered these sorts of doubts, 
the stage was set for an expression of physical affection to 
be interpreted in a sexual way. This woman, like many 
women, was naturally warm and affectionate. When a 
woman co-worker was experiencing difficulty because her 
daughter was presenting some behavior problems, the 
woman at one point stopped by to see the mother after 
work, to offer whatever help she could. On another oc­
casion, she placed her arm around the mother at work, as 
they were discussing how upset she was because of her child. 

We do not know anything about the personal experiences 
or anxieties of the mother which may have predisposed her 
to interpret the woman's actions as sexually motivated. But 
once one co-worker jumped to these conclusions and t01d 
others, several people apparently began retrospectively­
"discovering" the homosexual nature of the woman's 
conduct. 

Because everyone tends to be afraid of this SUbject, no 
one, not even the supervisor when he terminated her, would 
let her know their suspicions. She was never given the op­
portunity to answer the charges against her and so stop the 
spreading anxieties. 

This case is striking, but probably not all that unusual. 
As long as people have preconceived ideas about what 
homosexual men and women act like or look like, they may 
interpret totally non-sexual actions and words by both 
heterosexual and homosexual co-workers as homosexual in 
nature. Heterosexual employees may be terminated or never 
promoted, for reasons they are never told, because they 
"look or act gay" - at least to someone. 

If the innocent behavior of a heterosexual employee can 
be so misconstrued, it is possible that co-workers will be 
even more inclined to wrongly interpret the behavior of an 
employee who is known to be homosexual. 

Most homosexual women and men are much more cir­
cumspect about their relationships at work than hetero­
sexual employees, because they are well aware there is more 
likelihood that their actions will be misinterpreted as sexual 
advances than the actions of a heterosexual. They are 
aware, also, that sanctions against any misbehavior would 
be more severe in their case, than against heteTosexual em­
ployees who promote sexual liaisons at work. 

o continued on following page 
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Once a homosexual man or woman is identified, the fears 
and anxieties of co-workers and supervisors may be trig­
gered and innocent actions given a sexual interpretation. 
With the protection of the civil rights law, individuals, 
heterosexual and homosexual, who feel that suspicions of 
this nature are limiting their employment opportunities, 
will have a forum in which to confront their otherwise silent 
accusers and defend themselves. 

Causes of Discrimination: Stereotypes and Myths 
The threat of discrimination against people who are 

thought to be homosexual exists because of certain myths 
and stereotypes common in our society about homo­
sexuality. Like all stereotypes, they result in an individual 
being judged without regard for that individual's own qual­
ities and merits. 

Some of the prejudices we have relate to the qualities 
which employers believe are necessary to make a good em­
ployee. Other prejudices obviously have nothing to do with a 
person's work abilities - but they make homosexuality ap­
pear so repugnant that some people do not want to associate 
with homosexual people at all. . 

We have not attempted to trace the development of the 
stereotypes about homosexuals and homosexuality in our 
society. The important fact is that stereotypes exist and are 
held in common by many people. The concern of the Task 
Force was to discover whether the stereotypes are accurate 
in describing the majority of homosexual men and women 
and why the stereotypes engender so much anxiety and 
antagonism. After all, there are many things which we may 
disapprove of in each other's behavior - or even regard as 
immoral: for example, an unmarried woman having a child 
- but that doesn't mean we are nervous about sitting at a 
desk next to such a person or afraid to talk about the per­
son's life situation. 

In this section we will consider several stereotypes and 
myths about homosexual women and men and discuss: (a) 
how accurate each generalization is in describing the many 
homosexual men and women in our society; (b) why people 
may be particularly upset about it; and (c) how, if at all, it 
relates to ability to perform a job. 

I. The myth that there are only a small number of 
homosexual people In our society and that 
they live on the -fringes of society. 

Havelock Ellis estimated that in England in 1901, ap­
proximately 2% to 50/0 of the male population was per­
manently homosexual. Hirschfield, in Germany in 1920, ?id 
a study which indicated that 2.30/0 of the male populatIon 
was fully homosexual and an additional 3.40/0 partially 
homosexual. Katherine Davis in 1929 studied the female 
population and concluded that 16% of women ha~ had 
overt homosexual experience. The 1940 study by LandIS and 
colleagues indicated that 4% of women had experienced 
overt homosexual activity and 210/0 had more intense emo­
tional or physical attachments to other women than to men. 
The Kinsey study of 1948 indicated that beyond age 15, 
about 25% of males had "more than incidental homosexual 
experience" and that by age 45, 13% had homosexual con­
tacts leading to orgasm and that about 100/0 were homo­
sexual for three or more years. A study of women in 1953 
showed that by age 45, about 280/0 of women had experi­
enced psychological arousal toward other women, 21% had 
some overt experience, and 130/0 had experienced orgasm 
through homosexual activity. Morton Hunt reviewed the 

older materials of Kinsey and did his own study in 1970, re­
porting that among males over age 15, 10% of married and 
11 % of single males had significant homosexual experience, 
and that 7% were overtly homosexual for more than three 
years in their adult lives, while 3% of females were overtly 
homosexual for more than three vears in their adult lives. 

Thus, the available studies h-ave produced a consistent 
pattern of data, showing little variation in their results over 
a period of more than 75 years. It seems reasonable to con­
clude that no less than 10% of the adult population of Ore­
gon - or more than 150,000 Oregonians - have had a 
homosexual orientation for at least three years of their adult 
lives. 

The Task Force has found that homosexual men and 
women are represented in all age groups, socioeconomic 
classes, racial and ethnic groups, educational levels, and 
employment categories. They are an integral part of our 
society. 

II. The stereotype that homosexual men are ef­
feminate and homosexual women are mas-
culine in appearance and behavior. ~ 

There are effeminate men in our society and masculine­
appearing women. Some of these people are heterosexual 
and some are homosexual. Most homosexual men and 
women, like most heterosexual men and women, conform in 
behavior and appearance to culturally prescribed sex roles. 

The majority of homosexual men and women live their 
entire lives without other people suspecting they are homo­
sexual. They can do so precisely because of their conven­
tional appearance. 

This stereotype that homosexual men and women are 
somehow less-than-men or ·Iess-than-women is important, 
however, because it is a source of much of the hostility that 
people have toward homosexual men and women. 

Boys are taught to shun what are considered girls' games 
and clothes and forms of emotional expression, such as cry­
ing. Males are also taught to measure their manliness by 
their sexual success with women. Men are very anxious 
about doing anything that might be considered feminine. 
Many men are embarrassed - and angered - at the idea 
that a man would "break ranks" and act unmanly. When 
that happens, it may remind many men of their own vul­
nerability and self-doubts. Who, after all, is the ever un­
flinching tower of strength that men are supposed to be? 

Women are also conditioned to sex-appropriate behavior. 
Women who step beyond the stereotyped women's role by 
entering a traditional male occupation or hobby, par­
ticularly athletics, have often been accused of being les­
bians, an effective way of scaring women away from tradi-
tionally male activities. . 

Our concept of sex roles is changing and becoming less 
rigid. But the dual fears - that of being homosexual and 
that of stepping outside one's proper sex role - continue to 
feed each other. o continued across 

"The Task Force has found that homosexual men 
and women are represented in all age groups, 
socioeconomic classes, racial and ethnic groups, 
educational levels, and employment categoniJs. They 
are an integral part of our society." 
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'~ .. homosexual men and women are not any 

more obsessed or preoccupied with their sexuality 
than heterosexual men and women. However, het­
erosexuals, for various reasons, may be preoccupied 
about the sexuality of homosexuals. II 

This circle of anxiety can only be broken by the realiza­
tion that people's sexual orientation and the other aspects 
of their lives - their jobs, hobbies, style of dress, emotional 
expressiveness - are not all tied together in a rigid way. A 
man is not less-than-a-man because his emotional and 
sexual ties are the strongest with other men and a woman is 
not less-than-a-woman because her emotional and sexual 
attractions are to other women. 

Roles in a relationship do not have to be rigid either. For 
a heterosexual couple, the traditional idea has been that the 
man has to be strong and the woman dependent. As sex 
roles in heterosexual marriage are changing, we can see that 
a man and a woman do not have to conform to rigid roles in 
order to relate well to each other. In a relationship between 
two men, also, one does not have to be strong and the other 
dependent and weak. In a relationship between two women, 
one of them does not have to "be the man." 

Employers may be concerned that a homosexual male 
would wear women's clothing (drag) to work. Or they may 
believe that because of appearance or mannerisms, homo­
sexual men and wpmen would alienate customers and make 
other employees uncomfortable. 

Many people believe that homosexual men want to be 
women or that lesbians want to be men. It is, therefore, im­
portant to distinguish among the following: 

1. Transsexuals are individuals who are biologically 
of one sex, but who psychologically feel that they 
are of the other sex and so feel "trapped in the 
wrong kind of body." Transsexuals who are pre­
paring for sex change surgery may be conspicuous 
as they try to become accustomed to wearing the 
clothing of the opposite sex and developing the ap­
propriate mannerisms. Transsexuality is not a sex­
ual preference, i.e., it is not a matter of sexual at­
traction to another person. Instead, transsexuality 
is a matter of self-identity or gender identity. 

2. Transvestites are people who obtain emotional or 
sexual satisfaction from dressing in the clothes of 
the opposite sex, although they wear the clothes 
which are considered socially appropriate for their 
own sex most of the time. Most transvestites are ac­
tually heterosexual. They have no interest in bring­
ing their cross-dressing to work with them. Trans­
vestites are not interesJed in sex change surgery. 

3. Homosexuals are people whose sexual preference is 
for other people of their own sex. Most homo­
sexuals are not either transvestites or transsexuals. 
Most homosexuals do not dress in drag. The mi­
nority of homosexuals who do dress in drag do so 
only in private social settings or as performers in 
stage shows. They, also, have no interest in bring­
ing this form of recreation into their work lives or 
in ·surgically changing their sex. 

The question of dress codes for men and women at work 
is distinct from the question of employment discrimination 
on the basis of sexual preference. Prohibiting employment 
discrimination on the basis of sexual preference will not af­
fect an employer's right to dictate appropriate dress for 
male and female employees. 

III. The stereotype that homosexuals 
are obsessed with sex. 

When we find out that someone is homosexual, we may 
believe that person's life is dominated by sex. We end up de­
fining that person by their sexual preference, as if that were 
the focus of their life. We do not do that with someone who 
is heterosexual - we realize their sexual preference is only 
one facet of their lives. 

The homosexual man or woman is no more preoccupied 
with sex than the heterosexual man or woman. It is' our so­
cietal anxiety about sexuality which focuses on a man or 
woman's homosexuality and exaggerates the importance of 
sex in that person's life. 

An employer may rationalize that he/she does not want a 
homosexual working for the firm because the homosexual 
will be distracted and not a good worker, but it is probably 
the employer who would be distracted. 

Homosexual women and men, just as heterosexual 
women and men, go through a period of adjustment and 
self-acceptance, during which they may be particularly con­
cerned about their sexuality and it may occupy a consider­
able amount of their attention. Once that period is over, sex 
continues to have a place in their lives, but only a place -
not the whole terrain. 

Half of the men in our society have either had actual 
homosexual experience or have experienced sexual attrac­
tion to other men; a third of the women in our society have 
had same-sex experiences. Since these experiences occurred 
in a social atmosphere of very strong disapproval, many 
people have a large amount of residual confusion and guilt 
about these feelings and experiences. They may also have a 
very negative idea of what homosexual relationships are like 
because their own relationships were experienced under 
fear of discovery or of rejection and were, therefore, often 
sexually or emotionally unsatisfying. 

People may judge homosexual relationships by their own 
isolated experiences: when a stranger made a pass at them 
in a public restroom; or when a depressed friend "con­
fessed" his or her homosexual feelings. They may associate 
past episodes with current difficulties they are having with 
their heterosexual relationships, e.g., a man who is experi­
encing a period of impotency may think of his past homo­
sexual attractions and wonder if the impotency with his 
female sexual partner is a "sign" that he is homosexual. 

To summarize, homosexual men and women are not any 
more obsessed or preoccupied with their sexuality than 
heterosexual men and women. However, heterosexuals, for 
various reasons, may be preoccupied or obsessed about the 
sexuality of homosexuals. 

IV. The stereotype that homosexuals try to "re­
cruit" other people to homosexuality and may 
impose themselves on their co-workers. 

There are several myths combined here: that homosexual 
men and women are promiscuous and indiscriminate in 
their sexual relationships; that they are aggressive and dan­
gerous; and that they believe a homosexual lifestyle is best 
for everyone. 0 continued on fol/owlng page 
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"The fear that homosexual men and women will 
try to 'recruit' heterosexual men and women is 
sometimes a projection by persons who are quite 
anxious about their own homosexual feelings, their 
waning sexual functioning, or their lack of conD­
dence in their masculinity o( femininity. " 

In contrast to these myths, we have found that homo­
sexual women and men tend to be far more cautious in their 
social relationships than heterosexual women and men. 
Heterosexual women and men engage in casual flirtation 
and establish sexual relationships with co-workers with 
little fear that their employment status will suffer as a 
result. Many women do not bother to report to their super­
visors the persistent, unwanted sexual advances of men be­
cause they doubt that any action would be taken against the 
male employees. 

But homosexual men and women know that any sign of 
sexual interest in a co-worker may bring rapid and extreme 
penalties. Many homosexuals have a personal policy of not 
becoming involved with ~nyone at work to avoid such reper­
cussions. If a homosexual man or woman does become in­
terested in someone else, he or she usually tries to verify that 
the person is also homosexual and would, therefore, not be 
affronted or alarmed by a show of interest. This involves 
some difficulty. Since most homosexual women and men 
avoid giving any indication of their sexual orientation and 
are not readily identifiable by appearance, co-workers who 
are homosexual often do not recognize each other. If homo­
sexual men and women felt free to acknowledge their sexual 
orientation without risking their employment status, occa­
sions of "mistaken identity" would obviously be reduced. 

Most homosexual men and women believe that their 
sexual orientation is "right for them," but that does not 
mean they have any interest in imposing their orientation on 
other people. On the contrary, it is more often heterosexuals 
who insist that their sexual orientation is superior and 
heterosexuals who speak of "reforming" homosexuals. 
Heterosexual men and women will sometimes try to "con­
vert" a homosexual co-worker by attempting to seduce him 
or her. Because of such personal experiences, homosexual 
women and men expressed to the Task Force a strong con­
viction that everyone's sexual orientation should be re­
spected and people should not impose their sexual orienta­
tion on others. 

The fear that homosexual men and women will try to "re­
cruit" heterosexual men and women is sometimes a projec­
tion by persons who are quite anxious about their own 
homosexual feelings, their waning sexual functioning, or 
their lack of confidence in their masculinity or femininity. 

The Concern About Child Molesting * 
One of the most persistent stereotypes about homo­

sexuals is that they are child molestors. A film, recently re­
moved from the audiovisual library of the Portland Public 
Schools for its objectionable nature, is typical of how this 
myth is perpetuated. The film is designed to warn children 
against strangers and it portrays all the offenders, in enact­
ments of child seduction, as being homosexual. 
~ II Child molesting In this report refers to any sexual offense 

against a person under 18 years of age, from rape to touch­
Ing of Intimate areas. 

A concern was voiced at the Task Force meeting of Sep­
tember 22, 1976, by Mrs. Claude Pike. She had been told by 
a Juvenile Detention Home caseworker that "homosexuals 
were preying on 10 to 12-year-old boys on downtown Port­
land streets," and she felt all homosexuals should be kept 
under police surveillance. Also mentioned. at that meeting 
was the case, publicized in Salem newspapers, of a' grade­
school teacher, a male, allegedly having sexual relations 
with his male students. 

Members of the Task Force are as concerned as the rest 
of the population about sexual molestation of mmors and, 
in fact, about child abuse and neglect of any sort. For that 
reason, the Task Force has recommended that civil rights 
legislation be amended to make explicit the right of em­
ployers to fire or refuse to hire anyone, heterosexual or 
homosexual, in an occupation involving minors, who has 
been convicted of sexual misconduct with a minor. 

Furthermore, homosexuals are as concerned as hetero­
sexuals about child molesting and are rightfully upset that 
uninformed people equate orientation toward the same sex 
with an uncontrolled sex drive and lack of good judgment. 
Educational material prepared in May 1974 by the National 
Gay Task Force states: 

"Homosexuals join heterosexuals in agreeing that 
young people as well as adults' must be protected from 
unwanted sexual advances. " 
The question, "Are homosexuals any more likely to sex­

ually molest children than heterosexuals?" was addressed 
as a legitimate area of research for the Task Force, since the 
issue has been used to justify discrimination against homo­
sexuals, particularly in employment. 

Investigation of child molesting consisted of personal in­
terviews with experts on sexual offenses, review of police 
reports and state Children's Services Division (CSD) rec­
ords, and library research. Caseworkers and officials of the 
Multnomah County Juvenile Court, the Multnomah County 
Sheriffs Office, the Sex Crime Detail of the Portland Police 
Department, and the State of Oregon Protective Services 
Unit of CSD, as well as a psychiatrist and a sexology con­
sultant, were interviewed. 

1. Sexual offenses against children are 
perpetrated by males.' 

To the best knowledge of the experts interviewed and ac­
cording to reports of sexual offenses in the State of Oregon 
(1973-1976), Multnomah County (1974-1975), and the City 
of Portland (1976), only two cases involving female of­
fenders were found and those involved 11- and 12-year-old 
girls simulating sexual intercourse with younger children. 
There is no evidence that women (and that, of course, in­
cludes lesbians) ever sexually molest children. 

2. The great majority of sexual offenses against 
children are heterosexual In nature, i.e., male 
offenders and female victims. 

The annual report of the Children's Services Division on 
Child Abuse in Oregon shows that in 1973-75, 85-900/0 of 
cases of child sexual molestation were perpetrated by 
fathers, stepfathers, foster fathers, grandfathers, brothers, 
uncles, and mothers' boyfriends. Another 6-100/0 were per­
petrated by men known to the family, such as friends, 
neighbors, and house boarders. The NQvember and De­
cember 1976 and January, 1977, figures, which were broken 
down by sex of the victim and the offender for the Task 
Force, show 63 cases of sexual. molestation of children (23% 
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of all cases of child abuse and ,neglect reported for those 
three months). All offenders were male; 62 offenders were 
relatives and acquaintances and 1 was a stranger; 55 victims 
werefemale, 8 male. ' 

'Multnomah County figures for 1974-75 show all of­
fenders were male; 85% of the victims for each year were 
female. 

Portland Police Bureau records for the first 11 months of 
1976 show 212 cases of sexual offenses against children; 
81% (172) of the victims werefemale. Of the cases involving 
boys, at least 18% of the offenders were known to have also 
molested gkls. Offenders totaled 242; males-239, fe­
males-3 (11 to 12-year-old girls invoJved in sex play with 
younger children). The majority of offenders were relatives, 
friends, or acquaintances of the victims. 

In an intervie~ with two counselors at the 'Multnomah 
County Juvenile Court, who handle child molestation cases, 
they told the Task Force they had heard of "literally thou­
sands of cases of heterosexuals molesting children." One 
counselor had never heard of a case of homosexuals mo­
lesting children in 18 years at the Court; the other said that 
in 12 years' experiences she could safely say she had heard 
of less than five cases. The only ones she could. recall were 
two which each involved fathers sexually molesting their SODS. 

Comparing Oregon's figures with those of other areas: 
the Regional Resource Center for Child Abuse in Boise, 
Idaho, reported 83 child molestings (ages .2-16) from Jan­
uary through September of 1976; 95% of the victims were 
female. In a study of sexual abuse of children in Minneapo­
lis, 1970, 880/0 of the victims were female; all of the of­
fenders were men. In a survey m'ade in San Francisco in 
1972, there were 107 reported incidences of child molesting. 
All were by heterosexuals. 

A computer search at the University of Oregon Medical 
School Library of all books and professional journals pub­
lished in the United States in the past 2lh years failed to 
tum up a single item linking the subject of child molesta­
tion with homosexuals. 

In all the research cited, mostly from short-term records, 
the percentage of male victims ranges from 0-19%. Some 
people may label all these cases as homosexual, because the 
offender and victim were both male. However, information 
was available in some cases that the offender had also mo­
'Iested girls. Also, in many cases the offender can be as-
sumed to be heterosexual, since he was a father, the boy­
friend of the mother, the babysitter's husband, etc. 

Findings of the Task Force indicate: 
• Sexual offenses against chlldren are perpetrated by 

males; the great m~ority are heterosexual in nature, 
i.e., male offenders and female victims. 

• Child molesting cannot be labeled as either het­
erosexually or homosexually motivated; rather, 
it is a neurotic behavior known as pedophilia, 
having little to do with opposite or same-sex 
orientation of the molestor. 

• Male teenage prostitutes are more likely to be 
exploiters than victims. 

• Occasional sexual activity with the same sex, by 
itseH, is not likely to create a sexual preference 
for the same sex. 

3. Child molesting cannot be labeled as either 
heterosexually or homosexually motivated; 
rather, it is a neurotic behavior known as pedo­
philia, having little to do with opposite or same 
sex orientation of the molestor. 

The conclusion from this'research and the opinion of ac­
knowledged experts in the field is that child molesting is a 
behavior identified as "pedophilia," which is a neurosis 
quite 'apart from sexual preference or orientation. Ac­
cording to a, Portland psychiatr~t, pedophilia may not be 
sexually motivated at all, but rather an "acting ouf' sex­
ually to relieve anxieties ,about inability to establish satis­
factory peer relationships. 

Pedophilia is defined in the literature as an abnormally 
accentuated fondness for children,' an erotic craving for a 
child of the same or different sex on the part of the adult. It 
may be due to influences which delay or prevent formation 
of ordinary social and sexual relationships. 
, Bud, Powell, manager of the Protective Services Unit, 

CSD, State of Oregon, and Sgt. Bill Johnson of the Sex 
Crime Detail, Detective Division, Portland Police Depart­
ment, agree that child molestation has little to do with 
heterosexual or homosexual motivation, but, rather, is re­
lated to pedophilia. 

The National Gay Task Force has pointed 'out that "all 
scientific research on the subject agrees that child molesta­
tion is primarily the activity of neither homosexuals nor 
heterosexuals but of a distinct category of men ... who are 
known as 'pedophiles.' These men are exclusively attracted 
to children, without regard to their sex, and it is noted in all 
studies that the majority of those apprehended for mo­
lesting young boys also have a history of molesting young 
girls." 

The belief that homosexuals have an uncontrolled sex 
drive which causes them to molest children is negated by the 
profile of the child molestor: 

"Sex offenders, as a class, are rather shy, timid, 
and non-aggressive; undersexed rather than over­
sexed." (Bromberg, Crime and the Mind, 1948.) 

"Pedophiliacs are particularly amicted with anxi­
ety regarding sexual potency. They are often im­
potent or partially so. Inferiority feelings lead them 
to seek younger, less formidable love objects, whose 
ignorance prevents their deficiencies from be­
coming obvious. The child sexual object saves the 
ego from blows." (Karpman, The Sexual Offender 
and His Offenses, 1957.) 

4. Male teenage prostitutes are more likely to be 
exploiters than victims. 

Further investigation of Mrs. Pike's statement that 10-12 
year old boys were being seduced by homosexuals, found 
that the Juvenile Detention Home caseworker she named as 
her source was admittedly not an authority on child mo­
lestation cases. He told the Task Force interviewer that his 
"personal observation is nil in this area." His knowledge 
came from vice squad arrests of teenage prostitutes. The 
youngest boys arrested for prostitution that he had seen at 
JDH were 15-16 years old and had a history of delinquency. 
A check of the Portland Police Bureau Uniform Crime Re­
port of 1975 showed the arrest of 63 persons under 18 for 
prostitution and commercialized vice; 49 girls and 14 boys. 

o continued on following page 
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TABLE 2 

Types of Sexual Offenses Against 
Children,"by Sex of Victim 

Portland Police Bureau, 
January-November'1976 

Female Victim Male Victim 
OFFENSES 

No. (%) No. (%) 

Statutory Rape 3 (1) 0 
Attempted Rape 24 (12) 2 (5) 
Rape 63 (30) 0 
Oral Sodomy 39 (19) 14 (32) 
Anal Sodomy 6 (3) 7 (16) 
Masturbation 0 4 (9) 
Digital Penetration 8 (4) 0 
Prohibited Touching 53 (26) 13 (29) 
Other 8 (4) 4 (9) 

Subtotals: 204 44 

TOTALOFFENSES* = 248 

* Tota/s are larger than number of cases (212) because mul­
tiple offenses were perpetrated in some cases, mostly with 
female victims. 

The youngest boy arrested was in the age category: 13·14. 
Street-wise people realize that teenage male prostitutes are 
often heterosexuals out to make some easy money, who 
sometimes beat up and rob their male "trick" with little 
likelihood that the incident wiII be reported to the police. 

5. Occasional sexual activity with the same sex, 
by itself, is not likely to create a sexual pref· 
erence for the same sex. 

According to the Kinsey Report of 1948, about half of the 
older males (48070) and nearly two-thirds (600/0) of the boys 
who were preadolescent at the time of the research, recalled 
sexual activity with other boys in their preadolescent years. 
The average age of the first sexual contact between boys was 
nine years, two-and-a-half months. Sexual contact with their 
own sex is fostered in young boys by the greater accessibility 
of their own sex, the socially encouraged disdain for girls' 
ways, their admiration for male prowess, and their desire to 
emulate older boys. The anatomy and functional capacities 
of male genitalia interests young boys to a great degree. 
Older preadolescents and younger adolescent males exhibit 
their masturbatory techniques to lone companions or to 
whole groups of boys. In the latter case, there may be simul­
taneous exhibition as a group activity (pp. 168-169). 

The data in the Kinsey study indicates that at least 37070 
of the male population has some homosexual experience to 
the point of orgasm between the beginning of adolescence 
and old age. "This is more than one male in three of the 
persons that one may meet as he passes along a city street, " 
(p.623). 

The guilt and anxiety felt by. many men about a few 
homosexual experiences in past years and the fears that sex­
play amongst children of the same sex will affect later 
sexual orientation seem unfounded. Chil.d sed uction by C._-
ad ults also seems to have little effect on starting· a sexual 
pattern. As C. A. Tripp points out "in The Homosexual 
J.,fatrix, 1975: H ••• a person who merely participates in a 
sexual activity is much less subject to being conditioned by 
it than is the instigator." " 

State Personnel Attitude Survey 

A questionnaire was distributed to two sample groups of 
employees (administrative, clerical and service) of state di­
visions, as a pilot study of attitudes toward homosexual 
clients, co-workers, and supervisors. One sample covered 
employees of a number of state divisions located in a com­
mon facility in one of our larger metropolitan areas. The 
other sample covered employees of a single division located 
in offices throughout the state. Results from the two studies 
corresponded to a high degree. The full results of this study 
will be available in our Final Report. 

The following is a summary of the findings which are par­
ticularly relevant to the issue of civil rights. protection in 
employment: 

1. There was a higher return rate of this questionnaire 
than of other questionnaires on different subjects 
which had been distributed to these employees, 
suggesting that state employees are interested and 
concerned about the subject of homosexuality. 

2. Respondents were asked whether they would feel 
comfortable working with co·workers or super­
visors who were homosexual. The response was: 

Co-workers: Comfortable, 650/0; Not comfortable, 
70/0; Depends, 280/0 

Supervisors: Comfortable, 63070; Not comfortable, 
70/0; Depends, 300/0 

Those who answered "depends" gave the following 
reasons: behavior, personality. whether they would 
try to impose their values on others. whether they 
would make sexual advances. 

Those who had already been professionally in­
volved with homosexuals were twice as likely to say 
they would feel comfortable working with a homo­
sexual co-worker or supervisor as those who had 
never been professionally involved with homo­
sexuals. 

3. A higher percentage of the statewide sample than 
the metropolitan sample (88070 to 70%) reported 
they had been professionally involved with homo­
sexual clients, indicating that there are homo­
sexual men and women throughout the state and 
that they are not at all concentrated in larger cities, 
as is sometimes thought. 

The statewide sample reported that they had co­
workers who were homosexual. only half as often as 
did the metropolitan sample. This suggests the pos­
sibility that homosexual state employees in small 
offices in less-populated areas of the state feel more 
cautious about revealing their sexual orientation to 
co· workers_ 
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4. 660/0 said they had a generally positive attitude 
toward homosexuals and 53% said their attitude 
had improved as a result of knowing someone who 
was homosexual. Comments included: "Close as­
sociation has removed my prejudice," "Working 
with problem-free homosexuals," "My co-worker 
was an extremely professional, competent person," 
"Having friends who are homosexual has helped 
me see them first as people." . 

5. ~2O/o said they definitely would attend an optional 
educational training program for state employees 
on homosexuality. 15% of those who had a negative 
attitude said they would attend such a program. 
Only 17% of the total respondents said they defi­
nitely would not attend such a training program. 
The remainder were undecided. 

Conclusions 

In considering employment protection for homosexuals, 
the most important points to be made from this study are: 

(a) contact with co-workers who acknowledge theh- homo­
sexual orientation produces an increase in positive attitude 
and a decrease in feeljngs of discomfort about homosexuals, 
a reaction contrary to the prediction that knowing that 
one's colleague or boss is homosexual would have a dis­
turbing effect;. and (b) a majority of people would like more 
information about the subject of homosexuality, including 
some of those who hold negative views. 

Enforcement of the proposed civil rights provisions would 
be administered by the Bureau of Labor and the Civil 
Rights Division. The Bureau already utilizes Technical As­
sistance personnel to provide educational programs on the 
laws as they relate to discrimination on the basis of cur­
rently protected groups, such as women and minorities. 

In view of the interest which many people express in more 
i~formation on the subject of homosexuality, Technical As­
sistance could expand to educational programs available to 
employers and their personnel on sexual orientation, which 
could present them with accurate information to refute the 
ste~eotypes and myths which might otherwise ~ake them 
resistant to treating homosexual employees in an equitable 
manner. 

The Role of Government 

All of us are involved in a circular pattern: there exist cer­
tain traditional negative stereotypes about homosexuality 
and homosexuals; most homosexual women and men do not 
at all resemble these stereotypes, but because of the nega­
tive stereotypes, they are careful not to acknowledge their 
sexual orientation for fear of reprisal; and so the traditional 
negative stereotypes persist. 

We have found that attitudes among Oregonians toward 
homosexuality are much more positive than we originally 
assumed. A study conducted by three Portland State Uni­
versity sociologists in 1972 reported the following fmdings: 

1. 50010 of a sample of Multnomah County residents 
(N =954) thought homosexuality was not immoral, 
while only 34% thought it was immoral. 

2. 49% thought homosexuals should be allowed to 
teach school, while only 37% thought they should 
not. 

3. 56% thought homosexuals could be desirable em­
ployees, while only 25% thought they could not. 

4. Although 560/0 did not know whether private homo­
sexual conduct was legal or illegal in Oregon [it had 
been legal for about six months at the "time of the 
study], 700/0 thought that homosexuality should not 
be against the law, while only 22% thought it 
should be. 

lt is reasonable to assume that because of increased pub­
lic discussion of homosexuality since the decriminalization 
of homosexual conduct, public attitudes are even more re­
ceptive than they were in 1972. 

Many of us are afraid to express our more accepting atti­
tude publicly because we assume that most of the people 
around us continue to have very negative attitudes. The fact 
that homosexuality is rarely openly discussed and instead, is 
most often mentioned only in the context of derisive jokes, 
reinforces this idea. Also, since sexual orientation is not ob­
vious, heterosexuals who speak up for civil rights protection 
for homosexuals are often suspected of being homosexuals 
themselves. 

Most people have some anxieties on this subject, or cer­
tainly some questions. Because there is a taboo against 
talking seriously about homosexuality, questions which 
could be answered and reassurance which could be given 
are not forthcoming. since often a person's best friends are 
of the same sex, people do not even feel comfortable talking 
about the subject to their own friends. 

. Meanwhil~, a small b';lt vocal minority, which is par­
ticularly anxIous about thiS subject - so much so that they 
have even opposed the study of homosexuality by govern­
ment - perpetuates our assumption that the people around 
us have less accepting attitudes than we have. 

Many of our citizens want more accurate information on 
homosexuality, but they do not know where to obtain that 
information. Those who do know may be reluctant to make 
themselves "suspect" by seeking it out. 

There are many employers who actually do not discrimi­
nate against. employees op the basis of sexual preference -
but they hesltat~ to make this a stated, publicized policy be­
cause they do not want to single out their department for 
public scrutiny or the scrutiny of their own superiors. There 
are many people in state government, heterosexual and 
homosexual, who realize that individuals served by their de­
partment may not be treated equitably or effectively be­
cause so many services are tailored to heterosexual marriage 
and family, even though an increasing number of hetero­
sexuals are no longer within that framework. These govern­
ment personnel sometimes have excellent ideas about how 
their services could be improved, but are reluctant to single 
themselves out by making their suggestions known. 

The Task Force has found that many people believe dis­
crimination against homosexuals should end - but few 
people want to make the first move toward that end. 
~overnme~t can break this stalemate by providing the 

basiC protection of a civil rights law prohibiting discrimina­
tion on the basis of sexual orientation or marital status in 
employment, housing, and public accommodations. 

. W~th. suc? a la.w, the many pe?ple who personally oppose 
dlscnmmation wdl no longer be m the position of seemingly 
taking a stand against overwhelming social tradition; em­
ployers who do not discriminate will be able to state openly 
that this is their policy, since it also will be the law. 

o continued on following page 
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Since people's attitudes toward homosexuals improve 
when they have a co-worker known to be homose"xual, some 
of those· now opposed to civil rights legislation because of 
their lack of accurate information may someday come to 
favor the legislation, as their actual on-the-job acquaint­
ances with homosexual men and women demonstrate that 
their prejudices and stereotypes are unjustified. 

Extending civil rights legislation to include. sexual orien­
tation will provide a climate for further attitude change and 
will improve the morale, mental health, and contribution to 
society of all citizens. 

Provisions of the Civil Rights Bill 

Bills to extend the protection of the civil rights laws to 
homosexual men and women were introduced in both the 
1973 and 1975 sessions of the Oregon Legislature. The Task 
Force was created by Governor Straub after the, 1975 
session. Part of our assignment was to assemble accurate in­
formation and recommend possible modifications in those 
bills, and so assist the Legislature in any future consider­
ation of civil rights legislation. 

As a result of our studies, the Task Force has rec­
ommended that several provisions of the previously pro-

'posed civil rights legislation be changed. The current spon­
sors of Senate Bill 603 have already incorporated our rec­
ommendations, with the result that the current civil rights 
bill is different in several important respects from .the 
earlier bills. 

The following indicates each changed provision, with an 
explanation of why the change was recommended by the 
Task Force: 

Recommendation to Add New Provision: 

"It is an affirmative defense to any charge' of unlawful 
employment discrimination on the basis of sexual orienta­
tion for the defendant to plead and prove that the employ­
ment involved work with minors and that the employee or 
prospective employee had a prior conviction involving con­
duct with a minor, for violation of ORS 163.355, 163.365, 
163.375, 163.385, 163.395, 163.405, 163.415, 163.425, 
163.435, 163.445, or violation of a comparable statute of 
any other jurisdiction." 

Explanation: As discussed in the section on child molest­
ing, there is no evidence that homosexuals are any more 
likely to pose a danger to children who they may work with 
than heterosexuals. However, there are some individuals, 
heterosexual and homosexual, who do commit sexual of­
fenses involving minors. These individuals are clearly not 
suitable for employment which would place them in a posi­
tion of responsibility over children. 

Most of the negative public response to civil rights protec­
tion for homosexual women and men is expressed in such 
statements as: "This bill would require schools to recruit 
homosexual teachers," or, "This bill would make it impos­
sible for schools to fire a teacher who molested students." 

This provision makes it clear that an employee who had a 
history of sexual misconduct involving children could be de­
nied . employment involving children. The provision would 
operate as follows: if a person brought a complaint against 
an employer, charging that there was discrimination be­
cause of that person's sexual orientation, the employer 
could successfully defend against the charge by proving that 
the person had been convicted of a sexual offense involving 
a minor. In other words, the employer would be proving 

that the person was not being acted against because of 
his/her sexual orientation per se, but'rather because of al­
ready demonstrated misconduct. 

Actually, this provision is technically unnecessary, be­
cause an employer can always act against a member of a 
protected group for "cause." This provision parallels laws 
which protect the employment rights of ex-convicts, for ex­
ample. Although their employment rights are protected, an 
employer may nevertheless deny them employment if their 
past convictions involved offenses related to their proposed 
job duties. A convicted embezzler does not have to be hired 
as a bank teller. 

In making this recommendation, we want to emphasize 
that we do not feel that homosexuals present a particular 
danger to children. On the contrary, it is because the vast 
majority of homosexual adults, like the majority of hetero­
sexual adults, do not present any danger to children and 
have no sexual interest in children, that their employment 
rights should be protected against the myth that they pre­
sent a special danger. The employment rights of the vast 
majority of homosexu"al and heterosexual men and women 
should not be jeopardized because of (he misconduct of a 
few. Should we pass a law prohibiting fathers from being 
alone at home with their daughters just because most child 
molesting is committed by fathers against their daughters? 
There is a greater likelihood that a child will be molested by 
his" or her own father, or stepfather, or unde, or brother, 
than by a homosexual teacher or childcare worker. 

Recommendation to Delete Old Provision 
and Add New Provision 

1975 provision to be deleted: ( ... it is an unlawful em­
ployment practice) For any employer, labor organization or 
employment agency to inquire into or investigate the sexual 
orientation of any employee or prospective employee, except 
in cases involving affirmative action programs for elimina­
tion of discrimination on the basis of sexual orientation. 

Provision to be added: ( ... it is an unlawful employment 
practice) For any employer, labor organization or employ­
ment agency to inquire into or investigate the sexual orien­
tation of any employee or prospective employee. However, it 
is not an unlawful employment practice, with respect to an 
employee or prospective employee who is or would be 
working primarily with minors, to inquire of such person as 
to whether he has any prior convictions, involving conduct 
with a minor, for violation of ORS 163.355, 163.365, 
163.375, 163.385, 163.395, 163.405, 163.415, 163.425, 
163.435, 163.445, or violation of a comparable statute of 
any other jU,risdiction. 

Explanation: The provision which has been deleted as­
su~ed that there might be affirmative action to increase the 
representation of homosexuals in certain occupations in the 
same way that affirmative action has been used to increase 
the representation of women and minorities in occupations 
from which they have historically been excluded. But, in 
fact, no one has ever proposed that affirmative action would 
be either necessary or desirable to improve the employment 
situation of people on account of their sexual preference. 
Because women and minorities are readily identifiable by 
their appearance, they have been excluded from many job 
categories and have been denied even the opportunity to 
demonstrate or develop their competence in these occupa­
tions. But because homosexual women and men are not 
readily identifiable by appearance, and because they take 
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care not to acknowledge their sexual orientation, they suffer 
more from the threat of discrimination once on the job 
rather than from being barred from employment to begin 
with. Homosexual men and women are already represented 
throughout the work force (except that I~sbians, like other 
women, have been excluded from certain occupations by sex 
discrimination). There is no need for affirmative action to 
increase the number of homosexuals in various occupations 
so as to compensate for historical exclusion. There is only a 
need to protect them from current refusals to hire or dis­
missals, if and when their sexual orientation becomes 
known. 

The Task Force is also concerned that people's rights of 
privacy be protected. Employers have no legitimate interest 
in the personal or sexual lives of their employees, except 
where that involves misconduct affecting job performance. 
Employers should not be given license to inquire into a per­
son's sexual orientation under the guise of an affirmative 
action plan. 

As previously discussed, where a job involves work with 
minors, past misconduct with minors is, however, relevant 
to present job performance, and so employers are given the 
limited right to inquire into convictions for sexual offenses 
involving minors, for this limited purpose. 

Discrimination on the Basis of Marital Status 
The Task Force recommends that discrimination be pro­

hibited where it is based on marital status, as well as where 
it is based on sexual orientation. 

Discrimination on the basis of marital status injures un­
married people, whether they are heterosexual or homo­
sexual. Employers may have a policy of hiring only married 
people, because they subscribe to the theory that married 
people are more stable. Landlords may rent only to married 
couples, believing that they are more settled and take better 
care of property. The result is that single people, both 
homosexual and heter-osexual, may be denied job and 
housing opportunities available to married people, although 
they may be just as capable and responsible as married 
individuals. 

The current trend in our society is for people to marry 
later or not at all. The traditional expectation that all adults 
would marry, transformed into a preference for married 
people by some employers and landlords, limits the oppor­
tunities of single adults. 

Sometimes the preference of an employer or landlord for 
married persons is actually an attempt to eliminate homo­
sexual men and women from consideration. For this reason, 
if homosexual men and women are to be protected from dis­
crimination, discrimination on the basis of marital status 
must also be prohibited. 

This is another area which demonstrates that hetero­
sexual people may often be victims of attempts to discrimi­
nate on the basis of sexual preference. The landlord who 
states he will only rent to married couples, in an attempt to 
keep out homosexual men and women, also injures the 
many heterosexual men and women who are single and are 
looking for rental housing. 

Conclusion 
It is the unanimous recommendation of the Task Force 

on Sexual Preference that Senate Bill #603, prohibiting dis­
crimination in employment, housing, and publlc accom­
modations, on the basis of sexual orientation and marital 
status, be enacted into law. 
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'Drunk tank' is 
.~ . 

a 'public place' 

Defining a "public place" was the task of the Arkansas 
Supreme Court in State v. B.lack, 545 S.W.2d 617 (1977). 
Noting that the "drunk ~ank"'ofthe Little Rock city jail was 

'so situated that prisoners confined across from the "tank" 
as well as the not uncommon groups of persons who 
"tour" the jail would have no difficulty seeing acts com­
mitted in the cell, the court reversed a trial court dismissal 
and found appellee's alleged act in violation of the Ark. 
Crim. Code §41-1811 (1976), Public Sexual Indecency. 

While acknowledging that the fact situation was dif­
ferent, the Arkansas high court extracted the language of 
the Maryland Court of Appeals in the indecent exposure 
case of Messina v. State, 13 A2d 578. There they found the 
Maryland court to hold, "An exposure is 'public' or in a 
'public place,' if it occurs under such circumstances that 
it could be seen by a number of persons, if they were present 
and happened to look." 

The Arkansas court justified its reversal by utilizing the 
definition in Messina while conjecturing that had a "tour" 
been in progress at the time, the alleged act of appellee 
Black could have been observed. 

Nude entertainers 
forbidden in bars 

Another battle in the official crusade against toplesslbot-
. tomless dancing was won recently when a three-judge court 
in the District of Connecticut upheld that state's strict regu­
lations forbidding nudity, partial nudity, simulated nudity, 
an imaginative variety of real or simulated sex acts, and any 
mingling with the customers on the part of entertainers. 
The challenged statute also requires prior written permis­
sion before holding live entertainment in an establishment 
serving Iiquor.lnturriv. Healy, 426 F. Supp. 543 (1977). 

The court found California v. LaRue, 93 S.Ct. 390 (1972), 
controlling, despite the fact that the Connecticut regula­
tions contain features such as the prior permission require­
ment and the ban on mingling that were not present in the 
California liquor regulations upheld in LaRue. The Intu"i 
court holds that when the state is exercising its power under 
the Twenty-first Amendment to regulate the sale of liquor 
within its boundaries, it may prohibit expressive conduct so 
long as its regulations are not wholly irrational. 

The court applied a similarly permissive "rational rela­
tion" test in rejecting plaintiffs' equal protection claims. 
Plaintiffs claimed that the challenged regulations were 
enforced against barrooms but not against dinner-theaters. 
The court held that this claim of disparate enforcement, if 
true, did not amount to invidious discrimination because 
state officials could rationally conclude that dinner theaters 
presented a less "provocative" atmosphere than did 
barrooms. The court reserved for another day the question 
of the extent to which the state may validly regulate 
entertainment in dinner theaters. 

continued from page 40 

Meeti,ng of National Committee 
for Sexual Civil Liberties 
The Committee then heard from its' Little Rock repre­

sentative regarding the recriminalization of. private homo­
sexual conduct in Arkansas. The Committee decided to in­
stitute a legal challenge to the statute which now penalizes 
such conduct after more than a year during which such con­
duct had been lawful. 

The Editor of the SexuaLawReporter ptesented a de­
tailed report of more than SOO pieces of sex-related legisla­
tion pending or recently enacted across the' country. (See 
3 Sex.L.Rptr. 27.) An in-depth analysis 'of this legislation 
was made and considered in the context of current social 
changes and religious pressures. 

At this point in the conference the theologians and 
church moralists reviewed the underlying religious prob­
lems to provide the necessary insight into. the funda­
mentalist mentality. Their analysis, augmented by the un­
derstanding of the psychologists present, provided tire Com­
mittee with a firm base for countering the anti-homosexual 
campaign begun by religious groups and lay persons, so evi­
dent in the recent Dade County situation. 

The Committee's participation in the March, 1977 White 
House Conference on Homosexuality, as well as its con­
tinuing role in the ongoing discussions with federal agencies 
were then discussed. For this purpose, the Committee in­
vited the co-executive directors of the National Gay Task 

( 

Force to appear at its final session. ( 

(Editor's Note: At the conclusion of the conference, rep­
resentatives of the National Committee and the SexuaLaw­
Reporter traveled to the nation's capitol for meetings with 
California Senators Alan Cranston and S.1. Hayakawa, Lio­
nel CastiIIo. Director of the Immigration and Naturaliza­
tion Service, and various other congressional leaders.) 

lPUlBlllSHEIP(S MEMO 
SLR to be Quarterly Publication 

Next year the SexuaLawReporter will be published 
on a quarterly basis. As well as presenting pertinent 
court cases, administrative rulings, legislative de­
velopments, and reports from professional associa­
tions, the SLR will contain more lengthy articles on 
subjects of interest to our subscribers. The first is­
sue for 1978 is scheduled for publication in March. 

Back Issues Again Available 
Back issues of the SLR are available at a rate of 

$25.00 per volume for institutions and organizations 
and $15.00 per volume for individual subscribers. 
Volume One contains 1975 issues, Volume Two con­
tains 1976 issues and Volume Three contains 1977 
Issues. Each volume ordered comes with acompre­
hensive index. File binders (which will hold all three 
volumes) are available at a cost of $5.00. The SLR 
staff would like to thank the Playboy Foundation for 
printing these back Issues for us. 
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A CONSTITUTIONAL RIGHT TO SEXUAL PRIVACY 
Recent Word from Above 

by THOMAS B. DePRIEST. J.D. 
Virginia State Bar 

Copyright. 1978. Sexual Law Reporter 

Civil libertarians hoped for a wave of constitutional de­
cisions from the Supreme Court in the wake of Griswold v. 
Connecticut, 381 U.S. 479 (1965), with its talk of constitu­
tional "penumbras" and "zones of privacy" for the indivi­
dual. Important extensions of Griswold and its arguments 
were upheld in Stanley v. Georgia, 394 U.S. 577 (1969); 
Eisenstadt v. Baird, 405 U.S. 438 (1972); and Roe v. Wade, 
410 U.S. 113 (1973), to name only a few. More recently, with 
the most notorious example being Doe v. Commonwealth, 
425 U.S. 901 (1976), the Court's affirmation without any 
oral argument of the validity of the Virginia sodomy statute 
apparently halted the growth of a judicially recognizable 
right, founded on the Constitution, to sexual privacy. Some 
hope remains, however. 

The Supreme Court recently struck down a New York 
statute that regulated the sales and the distribution of con­
traceptives. Carey v. Population Services International, 431 
U.S. -,97 S.Ct. 2010,52 L.Ed. 2d 675, 45 U.S.L.W. 4601 
(June 9, 1977). In the opinion, Mr. Justice Brennan natur­
ally relied on Griswold and its progeny, but he also included 
a curious aside concerning this whole matter of sexual pri­
vacy. As he discussed the state's prohibition on the sale of 
contraceptive devices to minors under sixteen, he had to re­
spond to the state's argument that such a prohibition prop­
erly discouraged sexual promiscuity among the young. 
Then, in Footnote 17, he added: 

We observe that the Court has not definitely an­
swered the difficult question whether and to what 
extent the Constitution prohibits statutes regulat­
ing such [private consensual sexual] behavior 
among adults. 

In that same footnote, Mr. Justice Brennan referred to 
pages 719 through 738 of an anonymous Note on Privacy: 
Constitutional Protection/or Personal Liberty, 49 N.Y.U.L. 
Rev. 670 (1973). No prior judicial citations of the Note on 
Privacy exist. This reference and the quoted passage are un­
necessary for the decision in Carey. Why were they in­
cluded? The author seems to be giving us one of those hints 
which members of the Court have historically passed along 
from time to time, while waiting for the proper factual con­
text and the proper argument to present themselves for de­
termination. Footnote 17 in Carey directs us to focus our at­
tention on arguments which can persuade a court to recog­
nize a constitutional right to sexual privacy. 

At the beginning of the section of pages mentioned in 
Footnote 17, the author of the Note on Privacy points out 
that the expected wave of constitutional challenges after 
Griswold to criminal statutes regulating private sexual be-

havior has, in fact, produced few victories. The most serious 
obstacle has been the unfortunate factual context of most 
privacy cases. The courts seldom see the proper litigants 
who can raise the privacy arguments. The presence of a de­
fendant in court usually means that private adult con­
sensual sexual activity is not at issue. Griswold and progeny 
have taught us that if children, force, or public exposure is 
involved, there can be no privacy challenge from the de- . 
fend ant. Finding a defendant with "clean hands" is diffi­
cult since truly private adult consensual activities are only 
rarely, if ever, prosecuted. In other words, a party before a 
court who needs the privacy defense can't raise it, and the 
party who can use the privacy argument successfully is sel­
dom before a criminal court. 

On the other hand, the factual cont.ext of civil proceed­
ings is often more favorable to a successful use of sexual pri­
vacy arguments. Hearings seeking to reverse a denial of 
public employment, of a security clearance, of naturalized 
citizenship, of an immigration visa, of a liquor license, of 
state bar admission, or of an honorable military discharge 
- all of these hearings may present a party who has com­
mitted a proscribed sexual act only in private with another 
consenting adult. Clearly, the party in such proceedings 
who raises the sexual privacy argument cannot be silenced 
as quickly as the defendant in a criminal case. 

D continued on page 69 
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llN·THlE COURTS ... 
Fornication law voided 

on privacy ground 
In a landmark decision which has received nationwide 

press coverage, the New Jersey Supreme Cou~ voided' that 
state's fornication law on the ground that it violated the 
right of privacy under both the state and federal constitu­
tions. State v. Saunders, A-126, December 13, 1977, _ 
A.2d_. .. 

The following includes excerpts from the Court's opinion. 
"Defendant Charles Saunders was: indicted along with 

Bernard Busby on charges of rape, assault with intent to 
rape and armed robbery. At trial both admitted to having 
had sexual intercourse with the two complainants, but in­
sisted that the women had participated willingly in ex-. 
change for a promise that they would receive 'reefers' (mari­
juana cigarettes) in return. The trial judge, on his own in­
itiative, charged the jury that the defendants could be con­
victed of the 'lesser included offense' of fornication 
(N.J.S.A. 2A:110-l) if they were found not guilty on the 
other grounds. The jury acquitted. the defendants of the 
charges in the indictment and convicted them of 
fornication. " 

"In charging the jury, the judge defined the crime of 
fornication as 'an act of illicit sexual intercourse by a man, 
married or single, with an unmarried woman.' " 

Upon conviction of the fornication violation, one de­
fendant was fined $50.00, and the other, who had already 
spent seven months in jail awaiting trial, was sentenced to 
"time spent." 

The defendants challenged the constitutionality of the 
fornication law on the grounds that it violated the right of 
privacy under both the federal and state constitutions. The 
trial judge agreed that the United States Supreme Court de­
cision in Eisenstadt v. Baird, 92 S.Ct. 1039 (1972), had ex­
tended the right of privacy to unmarried individuals. He 
concluded, however, that the state's interests in preventing 
venereal disease and illegitimacy were sufficiently "com­
pelling" to justify prohibiting sexual relations by unmarried 
persons. 

The Appellate Division affirmed the decision below for. 
substantially the same reasons, adding a reference to the 
United States Supreme Court's summary affirmance iriDoe 
v. Commonwealth's Attorney for City of Richmond, 96 S.Ct. 
1489(1976), affg403 F.Supp.1199(E.D.Va.1976). 

The New Jersey Supreme Court noted that the right of . 
privacy is not specifically mentioned in either the state or 
federal constitutions. The Court cited Griswold v. Connec­
ticut, 85 S.Ct. 1678 (1965), for the holding that such a right 
exists under the Co·nstitution, nonetheless. The Court also 
noted that this right has been more recently discussed and 
expanded by.the United States Supreme Court in cases sucl) 
as Roe v. Wade, 93 S.Ct. 705 (1973), and Carey v. Popula­
tion Services International, 97 S.Ct . .:- (1977). 

After a thorough discussion of the privacy cases and the 
extent and scope of that right, the Court held, "We con­
clude that the conduct statutorily defined as fornication in­
volves, by its very nature, a funda~ental personal choice. 

Thus, the statute infringes upon the right of privacy." . 
"We recognize that the conduct prohibited by this statute 

has never been explicitly treated by the Supreme Court as 
falling within the right of privacy. In fact, we note that this 
question has been specifically reserved by the Court." (See 
Carey, supra, 52 L.Ed.2d at 687, n.5.) . 
. The Court noted that it would be rather strange for the 
right of privacy to protect the decision to bear or beget chil­
dren, but not to protect the more fundamenta] decision as 
to whether to engage in the conduct which is a necessary 
prerequisite to childbearing. 

"Surely, s.uch a ch.oice involves considerations which a~e 
at least as intimate and personal as those which ate involved 
in choosing whether to use contraceptives. We therefore join 
with other courts which have held that such sexual activities 
between adults are protected by the right of privacy." 

"In emphasizing the progression from Griswold to Carey, 
we have not overlooked the Court's summary affirmance in 
Doe v. Commonwealth's Attorney for City of Richmond 
[citation. omitted], which upheld the constitutionality of Vir­
ginia's sodomy statute as applied to private sexual conduct 
between consenting male adults. We are not inclineq to 
read this controversial decision too broadly. Though the 
lower court's decision is technically binding as a precedent 
[citation omitted], it does not necessarily represent the rea-
soning of~he Court." . 

The ·Court then shifted its focus to decide if there were 
any compelling state interests which would justify the ex­
istence ·of the statute. The state had argued that three such 
interests existed: (1) prevention of venereal disease, (2) pro­
tecting the institution of marriage, and (3) public morals . 
. The Court thoroughly discussed each of these interests and 
found that none of them was sufficiently compelling to war­
rant such an intrusion of the right of privacy of consenting 
~h . 

The decision of the Court was not unanimous. The ma­
jority opinion, basing its decision on both the federal and 
state constitutional rights of privacy, was decided by four 
justices. A concurring opinion, basing the decision solely on 
the state constitution, was filed by Justice Schreibe~. The 
dissenting opinion by Justices Clifford and Mountain would 
not have reached the constitutional issue in this case, pre­
ferring to possibly reverse the lower court on other grounds. 
However, the dissent indicated that "absent a compelling 
state interest, the ,State may not regulate a person's private 
decisions which have merely incidental effects on others. In 
application, that principle leads to the conclusion that if 
two people freely determine that they wish to have sexual re­
lations in a setting inoffensive to and only incidentally af­
fecting others, the State is without authority to interfere 
through the criminal process with that decision, despite the 
fact that such decision may be in violation of conventional 
community standards. And that includes the grubby little 
exercise in self-gratification involved here." 

SLR to be Quarterly Publication 
In 1978 the SexuaLawReporter will be published 

on a quarterly basis. As well as presenting pertinent 
court cases, administrative rulings, legislative de­
velopments, and reports from professional associa­
tions, the SLR will contain more lengthy articles on 
subjects of interest to our subscribers. The first SLR 
Quarterly is scheduled for publication in March. 
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Solicitation law 
interpreted in Ohio 

Under the present-day sexual solicitation statute in Ohio 
[R.C. 2907.07(B), the state is required to demonstrate, be­
yond a reasonable doubt, that the defendant had solicited a 
person of the same sex to engage in sexuai activity, knowing 
such solicitation to be offensive to the other person or being 
reckless in that regard. 

Defendant Gene DeFelice 'had been prosecuted under 
this statute, was convicted, and he appealed to the Ohio 
Court of Appeals for the First Appellate District. On ap­
peal, he argued that the statute was unconstitutional in vio­
lation of the First Amendment, and" that his conviction was 
against the manifest weight of the evidence. 

The prosecution did not charge that the defendant knew 
" that his solicitation would be offensive to the arresting of­
ficer, who was a plainclothes policeman. The prosecution 
theory was that the solicitation was at least "reckless in that 
regard." State v. Gene DeFelice, _ N~E. 2d_. 

The record reflects that the solicitation, when it was fi­
nally openly expressed, had been preceded by an extended 
period of friendly conversation in a bus station restroom be­
tween the defendant and the officer, punctuated by tenta­
tive physical contact involving the defendant rubbing the 
neck, shoulder, and legs of the officer. The Appellate Court 
concluded that the protestations of the officer were scarcely 
of an order which would have permitted the trier of facts to 
conclude. beyond a reasonable doubt, that their continu­
ance was reckless. 

The overt solicitation occurred outside the bus station 
during a walk around the block while the two discussed 
whether or not to go to the defendant's place to kill a six­
pack of beer. 

The Court of Appeals held, "Since we conclude that the 
record demonstrates a solicitation met with little meaning­
ful protest and otherwise accompanied by as much circum­
spection as may be expected in these unfortunate en­
counters, we find that the appeIIee failed in its burden of 
proving every element of the offense charged in the com­
plaint .... " 

The Court of Appeals declined to pass upon the constitu­
tionality of the statute, since it could reverse on these other 
grounds. However, the constitutionality of this state statute 
is in very much doubt as a result of the ruling of the Frank­
lin County Court of Appeals in 1975 in City of Columbus v. 
Scott, 353 N.E.2d 858. In that case, another District Court 
of Appeals voided a similarly worded Columbus ordinance 
on First Amendment grounds. 

"Unnatural and lascivious" 
law is held vague 

In Balthazar v. Superior Court. 428 F.Supp. 425 (D. Mass 
1977), District Judge Tauro has expressed grave doubts 
about the continuing validity of statutes forbidding "un­
natural and lascivious acts." Such statutes, Judge Tauro 
held, are unconstitutionaIIy vague unless their meanings are 
clarified by judicial construction. Moreover, the defendant 
whose conviction provides the occasion for judicial clarifica­
tion of a vague statute cannot be penalized for his or her 
conduct, since this would contravene the "rough idea of 
fairness" that is the basis for the v·agueness doctrine. 

Balthazar was accused of forcing a female victim to put 
her "tongue on his backside," and was convicted in state 
court of violating the prohibition against "unnatural and 
lascivious" acts. The Massachusetts"Supreme Judicial 
Court upheld his conviction on the grounds that the statute 
provided fair warning to Balthazar, at the same time taking 
the opportunity to hold the statute inapplicable to .con­
sensual private adult activity. :Balthazar then brought the 
present federal habeas action. 

In overturning Balthazar's conviction, Judge Tauro, dis­
agreeing with the Massachusetts court, held that a rule 
against "unnatural and lascivious" conduct would not put 
the average person on notice that oral-anal conduct was for­
bidden, since the Massachusetts court had never so stated 
and. cases from other jurisdictions reached conflicting re­
sults. The court distinguished Rose v. Locke; 423 U.S. 48 
(1975), a case upholding a "crimes againsf nature" -statute, 
on the grounds that the latter phrase' "had a. well estab­
lished common law meaning, had been authoritatively con­
strued by the state courts, and had been previously applied 
to the petitioner's conduct." While overturning the statute 
as applied to Balthazar's conduct, Judge Tauro declined to 
hold the statute unconstitutionally vague on its face because 
the Massachusetts courts have now authoritatively con­
strued th,. statute to refer to fellatio and oral-anal conduct 
except \1 ere such conduct occurs in private between con­
senting adults. 

Detroit's sexual solicitation 
law is held unconstitutional 

Plaintiff John Allan Steponaitis brought an action" for 
declaratory judgment and damages arising out of an alleged 
wrongful arrest and prosecu.tion for the offense of "accost­
ing and soliciting ... for any other lewd immoral act" as 
proscribed by Detroit Municipal Code, Section 39-1-52~ 

Defendants in the lawsuit were the City of Detroit, the 
Corporation Counsel for the City of Detroit, and the Chief 
of Police for the City of Detroit Police Department. 

Plaintiff asserted in his complaint that he was arrested 
and prosecuted purs~ant to the same portion of the City of 
Detroit Code, "lewd and immoral act," that was declared 
unconstitutionally vague and indefinite 'by Judge Kennedy 
on February 24, 1975, in Morgan v. City of Detroit, 389 
F.Supp.922 (See 2 Sex.L.Rptr. 42, 44. -Ed.) 

The defendants did not present any facts or legal argu­
ment in opposition to the Steponaitis lawsuit. 

On December 10, 1976, in Steponaitis v. City of Detroit. 
Civil Action No. 76-614-365-CZ, The Honorable John H. 
Hausner. Judge of the Wayne County Circuit Court. entered 
the following Order of Declaratory Judgment: 

','This Court, being a State Court, is persuaded that pur­
suant to the Federal Declaratory Judgment Act, 28 USC 
§2201 and the 'Supremacy Clause,' US Const Art. VI, it is 
bound by the Federal Court's decision in Morgan declaring 
the phrase. 'lewd immoral act,' contained in Detroit Muni­
cipal Code #39-1-52 as unconstitutional. 

"It is further declared that the judgment of the unconsti­
tutionality of the aforesaid portion of Detroit Municipal 
Code #39-1-52 is binding upon the City of Detroit. its 
agents. officers. employees and representatives.' including 
but not limited to its Corporation Counsel and the Detroit 
Police Department." 0 more Court News on page 66 
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, "Michigan; Civil Rights Commission, 
',,',' ; accepts homosexuality 'report 

Although the Michigan Bar Association and the Gov­
ei:nor's Advisory Commission on Criminal Justice have al­
ready recommended ,decriminalization of private sexual 
acts between consenting adults, the Michigan Legislature 

, has failed to adopt such reform. ' 
In August 1977, the state's Civil Rights Commission di­

rected its staff to help work for the repeal of su~h state laws 
regulating this private behavior. The Commission, accepted 
a 12-page staff report which was very sympathetic to the 
homosexual cause. 

The report estimated that there are about 400,000 homo- , 
sexuals living in Michigan, and, developing a wide variety of 
aspects within this context, stated that child molestation is 
no more chara~teristic of homosexuals than of hetero­
sexuals. 

Although the Commission might be inclined to accept 
some cases of discrimination, its present position is that it 
lacks jurisdiction over such cases until the Legislature spe­
cifically authorizes such an addition to its current grant of 
power. Some cities, such as East Lansing, Ann Arbor, and 
Detroit, protect gays in some fashion, but attempts to 

. change state law in this regard have twice died in the House 
of Representatives. 

Nudity at San Diego 
beaches outlawed 

For the past several years, Black's Beach in San Diego, 
California, has been a "clothing-optional beach." Pursuant 
to a municipal ordinance, persons using this beach were 
free to either wear clothes or to use the beach without wear­
ing clothes. 

A group of citizens opposed to nudity collected a suffi­
cient number of signatures to qualify' an initiative for the 
ballot which would outlaw nudity at all San Diego beaches', 
including Black's Beach. 

The election on this issue occurred in September 1977. 
The voters approved the total ban on nUdity. 

According to polls taken prior to the election, the initia­
tive should have failed. Over 500/'0 of those polled' were op­
posed to the total prohibition of nudity at Black's Beach. 

However, only 430J'0 of the voters actually voted in the elec­
tion. Of those that voted, 540J'0 were in favor of the total bali 
on nudity and 460/'0 were opposed. Apparently, those who 
didn't care about nudity at the beaches didn't turn out at 
the polls and as a result the prohibition was enacted. 

The initiative is not self-operating. The city council must 
still vote to implement the initiative. It is expected that the 
counc~1 will approve implementing legislation in the near 
future. Many users of the formerly nude beach have vowed 
to defy the initiative and to continue using the beach in the 
nude. Others have threatened court action to challenge t~e 
new law. 

Reform Jewish association 
adopts homosexuality resolution 

On November21, 1977, at its Biennia,) Convention in San 
Franci~co" the' Ullion, of Americari.' :Hebr~w Congregations 
(DAne)" the' nattonal; 'asliodation. of Reform, Jewish, Con-
'gtegati.on~/i)~$~d ',~heJobo\\Ting r~~bluH()n~:':, ' ' 

,"Whe~e~s: th~" UAJlC,h~:'con~jst.ently?;'supported civ:iI 
rights'QfaU'indiyiduals," ' " ',':">' " 

, '" ,,];J~dtttte~efot~ :r~sol:ved, that ~omo~~m~' pers~ns are en­
titledJ~'~,q#~fp'~Qt~(i()~' of.t~e l~\Y;;, W~§ppose' discrimina~ 
tion'~gain~t ,h:o_Q1ose1c~~I~Jn, a.reaS Qropp~uiiity~ including 
empl~yirientaij4'ho,iis~n:gf We., c~~t. uJ>OD: ,f;iur soCiety to see 
'that 'su~6'prot~cti~n'~~ Pf9'Vided ~,~ ~d:,u.a.litY~~' , '. 
, "'Be: it further feSQlyed that we' a~m' ~Q.r belief that pri­
vate sexual ,a.Ct$· b~twee'nconsenting~dujts' are, not the prop­
er provinc~ ofgov~rnmeIit and law ellf6tc~ment agencies. 

',"Be it fU,rtij~rre~ol've(i'th~t we ur.g~~pti~egations to con-
duct ,appropriate ' ediI~ationar,programs, " fot; youth and 
aoults" so as to' proyide m-eater ~n4erstanding of Jewish 

, valu~s. ~sthey .relate tQt~spectrum ofhun1'an sexuality." . '.. . , . ' ~" . 

W6~en"s Year Nat'i· C'onference 
su'pports E.R.A.': and gay rights 

Nearly 12,000 women, including 1,000 lesbians, attended 
the International Women's Year National Conference in 
Houston, Texas, this November. Twenty-five pro-women 
resolutions were passed during the Conference, including 
resolutions favoring passage of the Equal Rights Amend­
ment and gay rights . 

The resolution on the E.R.A. was short and simple: 
"The Equal Rights Amendment should be ratified." 
The gay rights resolution was fin~lIy adopted, after much 

heated debate, and was worded as follows: 
"Congress, State, and local legislatures should eliminate 

discrimination in employment, housing, public accommo­
dations, credit, public facilities, government funding, and 
the military. State legislatures should reform laws that re­
strict private sexual behavior between consenting adults. 
State legislatures should prohibit consideration of sexual or 
affectionaI orientation as factors in determination· of child 
custody or visitation rights. Rather, child, custody cases 
should be evaluated solely on the merits of which party is 
the better parent, without regard to that person's sexual 
and affectional orientation." 

Police Associations oppose 
hiring homosexual officers 

On·the first d~y of its six-day conference in Los Angeles 
this October, the International Association of Chiefs of 
Police adopted' a resolution opposing the hiring of gay 
police officers. The 'main proponent of the 'resolution was 
Los Angeles Chief of Police, Edward M. Davis, who is re-

. signing from the Los Angeles Police Department in January 
1978 and will run fot the Republican nomination for gov­
ernor next year. He has been a longtime opponent of the gay 
rights movement. . 

A few weeks earlier at its meeting in ProVidence, Rhode 
Island, the Fraternal Order of Police adopted a similar 
resolution~ 
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Pride Foundation Files Petition for Writ of Mandate 

CALIFORNIA'S HOMOSEXUAL TEACHER INITIATIVE 
RECEIVES A MAJOR SET~BACK; IS WITHDRAWN 

Senator Briggs Angrily Attacks Chief Justice Rose Bird 
After Collection of Approximately 100,000 Signatures 

In August 1977, State Senator John Briggs submitted a 
"California Save Our Children Initiative" to the California 
Attorney General. This was the first of a series of steps 
which was necessary to qualify this initiative for the state­
wide June 1978 ballot. The complete text of the initiative 
appears on the following pages. 

California law required the Attorney General to prepare a 
summary of the initiative. On September 1, 1977, the At­
torney General submitted the following summary to the 
California Secretary of State: 

"SCHOOL TEACHERS - HOMOSEXUAL ACTS 
OR CONDUCT. INITIATIVE STATUTE. Prohibits 
hiring, and requires dismissal, by school district board 
of any probationary or permanent teacher, teacher's 
aide. school administrator or counselor who has en­
gaged in a public homosexual act described in Penal 
Code sections 286 or 288a, or who has engaged in advo­
cating, soliciting, imposing, encouraging or promoting 
of private or public homosexual acts directed at. or 
likely to come to the attention of schoolchildren and/or 
other employees. Provides for tiling charges. hearings, 
judicial review. Financial impact: Unknown. but po­
tentially substantial local cost to school districts de­
pending on the number of cases which receive an ad­
ministrative hearing." 

State law requires that the petitions which are circulated 
to the voters contain the summary as prepared by the Attor­
ney General. 

On October 17, 1977, the Pride Foundation filed a Peti­
tion for a Writ of Mandate in the California Supreme 
Court. This legal action requested the Court to require the 
Attorney General to withdraw the initiative on the grounds 
that the title and summary do not conform to the require­
ments of the state Elections Code. It was argued that the 
title and summary under which the initiative was being cir­
culated was grossly misleading. The Elections Code requires 
that the title and summary adequately inform the persons 
asked to sign the petition of the main purposes and effects 
of the initiative. 

According to Professor Donald Knutson, one of the at­
torneys for the Pride Foundation, "From its summary, one 
would suspect that this initiative deals only with teachers 
who have made homosexual advances to their students, or 
those who commit public sex crimes. or those who advocate 
the commission of such crimes. If that was its purpose. the 
initiative would not be necessary at all. California law pres­
ently deals with such cases even more severely than would 
the initiative." 

The lawsuit alleged that the title and summary differ 
from the actual initiative in two major respects: 1) the sum­
mary purports to deal only with criminal conduct, when. in 

fact, the initiative applies the same sanctions to conduct 
which is perfectly legal under California law; and 2) the title 
and summary make no mention of the fact that the in­
itiative places severe restrictions on the freedom of speech of 
all California teachers, teachers' aides, administrators, and 
counselors. The initiative would have a chilling effect on the 
ability of school personnel to discuss the subject of homo­
sexuality in public or private, in school or out of school, for 
fear they would lose their jobs. 

On November 1, 1977, one day before the Supreme Court 
was scheduled to decide whether to intervene in this in­
itiative lawsuit, Senator Briggs held a press conference to 
announce his withdrawal of the initiative. Briggs angrily at­
tacked the Chief Justice of the California Supreme Court 
and said that he would not trust her and "her court" to de­
cide the fate of California school children. Briggs promised 
to start the campaign anew and vowed to qualify it for the 
November 1978 general elections. It is now impossible for 
the initiatiye to qualify for the June 1978 primary elections. 

The SexuaLawReporter contacted the Attorney General 
and Senator Brigg~ for more detailed information regarding 
this setback. The Attorney General's office told us that on 
the day the title and summary were sent to the Secretary of 
State, the Attorney General also issued a press release. This 
release contained an inaccurate version of the official title 
and summary. 

It appears that, through an oversight, the Briggs staffleft 
the following sentence out of the initiative petitions which 
were circulated for signatures: "Provides for filing charges, 
hearings, judicial review. II Various sources indicate that his 
staff copied the summary from the press release rather than 

. from the official letter to the Secretary of State. 

Briggs has resubmitted the initiative to the Attorney Gen­
eral for another title and summary. He has until May 1978 
to collect over 300.000 signatures in order to qualify the in­
itiative for the November elections. 

The California Supreme Court has dismissed the Petition 
for a Writ of Mandate because the issues are now moot as a 
result of the withdrawal of the initiative. 

California civil liberties groups are elated. wi~h this 
temporary victory. They feel that should Briggs obtain suffi­
cient signatures to qualify the initiative for the' ballot. 
chances of defeating the proposal are much better at the 
November elections than they would be at the June elec­
tions. In June. the primary elections occur. and Republicans 
will be at the polls in full force because of the contest for the 
Republican nomination for governor. Senator Briggs. At­
torney General Evelle Younger. and Los Angeles Police 
Chief Edward M. Davis are all major contenders for that 
nomination. Many more Democrats will be at the polls in 
November. 
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COMPLETE TEXT OF THE o Republican JOHN V. BRIGI 
Elected to represent the 3 
the father of three childrs 
Beach State College and af SENATOR JOHN BRIGGS INITIATIVE 

The People of the State of CaUforoia 
do eo'act as follows: 

SECTION 1. Section 44837.5 is added to the Educa­
tion Code, to read: 

44837.5 One of the most fundamental interests of the 
state is the establishment and the preservation of the family 
unit. Consistent with this interest is the state's duty to pro­
tect its impressionable youth from influences which are 
antithetical to this vital interest. This duty is particularly 
compelling when the state undertakes to educate its youth, 
and, by law, requires them to be exposed to the state's cho­
sen educational environment throughout their formative 
years. 

A schooltea~her, teacher's aide, 'school administrator or 
counselor has a professional duty directed exclusively 
towards the moral as well as intellectual, social and civic de­
velopment of young and impressionable students. 

As a result of continued close and prolonged contact with 
schoolchildren, a teacher, teacher's aide, school adminis­
trator or counselor becomes a role model whose words, be­
havior and actions are likely to be emulated by students 
coming under his or her care, instruction, supervision, ad­
ministration, guidance and protection. 

For these reasons, the state finds a compelling interest in 
refusing to employ and in terminating the employment of a 
schoolteacher, a teacher's aide, a school administrator or a 
counselor, subject to reasonable restrictions and qualifica­
tions, who engage in public homosexual activity and/or 

-.·public homosexual conduct directed at, or likely to come to 
the attention of, schoolchildren or other school employees. 

This proscription is essential since such activity and con­
duct undermines that state's interest in preserving and per­
petuating the conjugal family unit. 

The purpose of Sections 44837.6 and 44933.5 is to pro­
scribe employment of a person whose homosexual activities 
or conduct are determined to render hiin or her unfit for 
service. 

SECTION 2. Section 44837.6 is added to the Educa­
tion Code, to read: 

44837.6 (a) The governing board of a school district shall 
refuse to hire as an employee any person who has engaged 
in public homosexual activity or public homosexual conduc1 
should the board determine that said activity or conduct 
renders the person unfit for service; 

(b) For purposes of this section, (1) "public homosexual 
activity" means the commission of an act defined in sub­
division (a) of Section 286 of the Penal Code, or in sub­
division (a) of Section 288a of the Penal Code, upon any 
other person of the same sex, which is not discreet and not 
practiced in private, whether or not such an act, at the time 
of its commission, constituted a crime; (2) "public 

("-
homosexual conduct" means the advocating, soliciting, im­
posing, encouraging, 'or promoting of private or public 
homosexual activity directed at, or likely to come to the at­
tention of schoolchildren and/or other employees; and (3) 
"employee" ~eans a probationary or permanent certifi­
cated teacher, teacher's aide, school administrator or 
counselor; 

(c). In evaluating the public homosexual activity and/or 
the public homosexual conduct in question for the purposes 
of determining an applicant's unfitness for service as an em­
ployee, a board shall consider the factors delineated in Sec­
tion 44933.5(0. 

SECTION 3.· Section 44933.5 is added to the Educa­
tion Code, to read: 

44933.5 (a) In addition to the grounds specified in Sec­
tions 44932, 44948 and 44949, or any other provision of law, 
the commission of "public homosexual activity" or "public 
homosexual conduct" by an employee shall subject the em­
ployee to dismissal upon a determination by the board that 
said activity or conduct renders the employee unfit for ser­
vice. Dismissal shaH be determined in accordance with the 
procedures contained in this section; 

(b) For the purposes of this section, (1) "public homo­
sexual activity" means the commission of an act defined in 
s~~d~vision (a) of S:~ion 286 of the Penal Code, or in sub-( 
dIVISIon (a) of SectIon 288a of the Penal Code, upon any -

. other person of the same sex, which is not discreet and not 
practiced in private, whether or not such act, at the time of 
its commission, constituted a crime; (2) "public homosexual 
conduct" means the advocating, soliciting, imposing, en­
couraging or promoting of private or public homosexual ac­
tivity directed at, or likely to come to the attention of, 
schoolchildren and/or other employees; and (3) "employee" 
means a probationary or permanent certificated teacher, 
teacher's aide, school administrator or counselor; 

(c) Notwithstanding any other provision of law regarding 
dismissal procedures, the governing board, upon the filing 
of written charges that the person has committed public 
homosexual activity or public homosexual conduct, duly 
signed and verified by the person filing the charges, or upon 
written charges formulated by the governing board, shall set 
a probable cause hearing on the charges within fifteen (15) 
working days after the filing or formulating of written 
charges and forward notice to the employee of the charges 
not less than ten (10) working days prior to the probable 
cause hearing. Th~ notice shall inform the employee of the 
time and place of the governing board's hearing to deter­
mine if probable cause exists that the einployee has engaged 
in public homosexual activity or public homosexual con­
duct. Such notice shall also inform the employee of his or 
her right to be present with counsel and to present evidence._ 
which may have bearing on the board's determination ofjl 
whether there is probable cause. This hearing shall be held ' 
in private session in accordance with Govt. Code §S4957, 
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unless the employee requests a public hearing. A finding of 
probable cause shall be made within thirty (30) working 
days after the filing or formulation of written charges by not 
less than a simple majority vote of the ~ntire board. 

(d) Upon a finding of probable cause, the governing 
board may, if it deems such action necessary, immediately 
suspend the employee from his or her duties. The board 
shall. within thirty-two (32) working days after the filing or 
formulation of written charges, notify the employee in writ­
ing of its findings and decision to suspend, if imposed, and 
the board's reasons therefor; 

(e) Whether or not the employee is immediately sus­
pended, and notwithstanding any other provision of law, the 
governing board shall, within thirty (30) working days after 
the notice of the finding of probable caust::, hold a hearing 
on the truth of the charges upon which a finding of prob­
able cause was based and whether such charges, if found to 
be true, render the employee unfit for service. This hearing 
shall be held in private session in accordance with Govt. 
Code §54957, unless the employee requests a public hear­
ing. The governing board's decision as to whether the em­
ployee is unfit for service shall be made within thirty (30) 
working days after the conclusion of this hearing. A de­
cision that the employee is unfit for service shall be deter­
mined by not less than a simple majority vote of the entire 

C board. The written decision shall include findings of fact 
. and conclusions oflaw; 

(f) Factors to be considered by the board in evaluating 
the charges of public homosexual activity or public homo­
sexual conduct in question and in determining unfitness for 
service shall include, but not be limited to: (1) the likelihood 
that the activity or conduct may adversely affect students or 
other employees; (2) the proximity or remoteness in.time or 
location of the conduct to the employee's responsibilities; 
(3) the extenuating or aggravating circumstances which, in 
the judgment of the board, must be examined in weighing 
the evidence; and (4) whether the conduct included acts, 
words or deeds of a continuing or comprehensive nature 
which would tend to encourage, promote, or dispose school­
children toward private or public homosexual activity. or 
private or public homosexual conduct; 

(g) If, by a preponderance of the evidence. the employee 
is found to have engaged in public homosexual activity or 
public homosexual conduct which renders the employee un­
fit for service, the employee shall be dismissed from employ­
ment. The decision of the governing board shall be subject 
to judicial review. 

SECTION 4. Severability Clause 
If any provision of this enactment or the application 

thereof to any person or circumstance is held invalid, such 

C
.. invalidity shall .not affect other provisions or application of 

_ this enactment which can be given effect without the invalid 
provision or app~ication, and to this end the provisions of 
this enactment are severable. 

ARRESTED TEACHERS' RIGHTS 
EXTENDED IN CALIFORNIA 
On July 21, 1977, the California Supreme Court handed 

down two decisions expanding the rights of teachers who 
have been arrested on misdemeanor sex charges. 

The first case, Board of Education v. Jack M., 139 
Cal. Rptr. 700, involved a teacher who was arrested for an 
alleged homosexual solicitation in a public restroom. Al­
though no criminal charges were ever filed against the 
teacher, the school board initiated proceedings in Superior 
Court to establish its right to discharge the defendant from 
his tenured teaching position. The Superior Court resolved 
conflicting evidence in the defendant's favor and found that 
his conduct did not demonstrate unfitness to teach. On 
appeal to the Second District Court of Appeal, that decision 
was reversed in a 2/1 decision. The teacher was then 
granted a hearing in the California Supreme Court. 

The school board was charging the teacher with "im­
moral conduct" and "evident unfitness to teach." In the Su­
perior Court proceeding the vice officer testified that the de­
fendant had masturbated in a toilet stall. The defendant 
teacher denied this act. The school board argued that this 
act of masturbation per se proved unfitness to teach. 

The Supreme Court held that, standing alone, the terms 
"immoral conduct" and "evident unfitness to teach" are so 
broad and vague that they could be constitutionally infirm 
and that therefore the only proper criterion for a dismissal 
proceeding is his or her "fitness to teach." 

The Supreme Court noted that although the school board 
argued that students. viewing their teacher "in the light of 
an exemplar," may emulate the teacher's act;. that the 
teacher may be unable to fulfill his duty to "impress and in­
struct his students in manners and morals"; ·and that the 
teacher's acts evidenced a lack of judgment and discretion 
are merely disputable inferences which might be drawn 
from the evidence. The trier of fact, however, did not draw 
such inferences. Instead, the trial court found that: 1.) the 
teacher's conduct did not come to the attention of the stu­
dents, parents, or fellow teachers; 2) his conduct was an iso­
lated incident; 3) he doe'S not present a danger to students 
or fellow teachers; and 4) his conduct does not demonstrate 
unfitness to teach. 

In the second decision handed do\:VD by the court, New­
land v. Board of Governors of the California Community 
Colleges, 139 Cal. Rptr. 620, the teacher was convicted of 
lewd conduct. Newland applied for a teaching credential. 
The board denied the credential on the ground that New­
land had, seven years -earlier, been convicted of this misde­
meanor. The board argued that California law prohibited 
anyone convicted of lewd conduct from obtaining a certifi­
cate, and that the applicant was not entitled to a "fitness 
hearing." The Supreme Court noted that this had pre­
viously been the law in California. However, a recent legis­
lative enactment provided for "fitness hearings," provided 
the applicant met three conditions 1) obtained a certificate 
of rehabilitation, 2) his probation had terminated, and 3) 
his case had been subsequently dismissed under certain 
statutory provisions. Newland had satisfied the last two con­
ditions, but could not satisfy the first. Certificates of re­
habilitation are only issued to convicted felons, not mis­
demeanants. 

The Supreme Court held that giving this preference to 
felons denied misdemeanilnts equal protection of the laws. 
The Court. therefore, ordered a fitness hearing in this case. 
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.. .llNTHlE COURTS 
continued from page 61 

Solicitation is not ground 
for closure as nuisance 

The Court of Appeal of Michigan has decided ~hat the 
state's nuisance abatement law cannot be used to close a 
bar simply because the building is frequented by prostitutes 
who solicit, on the premises, sexual acts for profit, to be per­
formed elsewhere. The court found in State Ex Rei. Cala­
han v. Levenburg, 254 N.W.2d 797, that the statutory term, 
"assignation," must be read as being synonymous with 
"prostitution," thus referring to the performance of sexual 
acts for profit. Consequently, the lower court's interpreta­
tion of the term as including the making of an appointment 
for prostitution was erroneous. Because there was no proof 
and no finding that sexual acts for profit occurred on the 
premises, the trial court finding that the bar was a "build­
ing or place used for the purpose of assignation" was er­
roneous and therefore reversed. 

The court relied on the intent of the legislature in passing 
the law, concluding that, "Just as the statute does not apply 
to motion picture theaters showing obscene movies, because 
it was never meant to, so also it does not apply to bars or 
other buildings in which accosting qr soliciting occurs, be­
cause such was not the intent of this statute at the time of its 
enactment. " 

Sexual solicitation law 
reviewed in Massachusetts 
In 1974, the Supreme Judicial Court of Massachusetts 

held that private sexual acts between consenting adults were 
not punishable under that jurisdiction'S "unnatural and 
lascivious act" statute. [Ed. See Commonwealth v. Baltha­
zar, 318 N.E.2d 478, habeas corpus granted sub nom. Bal­
thazar v. Superior Court, 428 F.Supp. 425 (D.Mass.1977).] 

Now. in Commonwealth v. Scagliotti, _ N.E.2d _ 
(1977). that Court holds that the solicitation law of that 
jurisdiction may not be used to prosecute for public solicita­
tions of sexual acts which are intended to occur in private. 

The defendant in this case was convicted on a complaint 
charging the common law crime of soliciting another to 
commit a felony. The felony solicited was the commission of 
an "unnatural and lascivious act with another person." 

The events in question occurred in a "mini-movie" 
theater which exhibits sexually explicit films in small cubi­
cles within the theater. The prosecution witness (a plain­
clothes vice officer) testified that, while in a cubicle, the de­
fendant entered and offered to perform an unnatural act. 

The defendant argued on appeal that the trial judge erred 
in instructing the jury that the cubicle within the theater 
was a public place as a matter of law. The Supreme Judicial 
Court held that this was reversible error: "The public na­
ture of the consensual act is an essential element to be 
proved by the prosecution. The issue was whether the de­
fendant had offered to commit an act in a public place." 

The Supreme Judicial Court also defined what type of 
"privacy" would insulate the defendant from prosecution." 
By privacy, in this sense, we mean rem9val from the public 
view and elimination of the possibility that the defendant's 

conduct might give offense to persons present in a place fre­
quented by members of the public for reasons of business, 
entertainment, or the like." The Court held that the cubicle 
could not be held, as a matter of law, to be a private place. 
Whether the cubicle was public or private was a matter for 
the jury to decide according to the Court's definition of 
"privacy. " 

Discriminatory enforcement claim 
rejected in prostitution case 

When the Alameda Superior Court issued a preemptory 
writ of prohibition directing the Municipal Court not to 
prosecute persons arrested under California's Penal Code 
Section 647(b), the People appealed to prevent the Superior 
Court from enforcing its order. The Supreme Court dis­
solved the writ of prohibition and affirmed the constitution­
ality of the California law which prohibits every person from 
soliciting for or engaging in any act of prostitution. 

In People v. Superior Court (Hartway), 138 Cal. Rptr. 66 
(1977), the constitutionality of the statute was examined on 
two grounds: First, that the term "solicit" was too vague to 
provide fair notice of offending conduct, and second, that 
the law was unconstitutional as applied by the Oakland 
Police Department in that the Department systematically 
discriminated against women in its enforcement of the stat­
ute. denying them equal protection under the law. 

As defined in People v. Phillips. 160 P.2d 872 (1945). "so­
licit" was held to mean, "To tempt [a person]; to lure on, 
esp. into evil, ... to bring about, forth. on, etc., by gentle or 
natural operations; to seek to induce or elicit .... [!]" In 
challenging on vagueness grounds, amici pointed out that 
by this definition one could be convicted for "waiving to a 
passing vehicle, nodding to a passing stranger or standing 
on a street comer in a miniskirt." Though appearing to 
agree in theory, the court was quick to point out that there 
was no evidence in the record that any arrest had ever been 
made on the basis of such ambiguous conduct and observed 
that ". . . evidence indicates that persons arrested for this 
crime not only make their statements verbally, but, as­
suming one is familiar with their jargon. express themselves 
in language of brutal clarity." 

A suggestion that the statute be interpreted to require 
"verbal offers" was rejected with the concern that" ... well 
advised prostitutes would immediately enroll in sign lang­
uage courses." 

The court, in applying the standard. enunciated in Colten 
v. Kentucky, 92 S.Ct. 1953 (1972). that "the root of the 
vagueness doctrine is a rough idea of fairness ... ," found 
that this statute met the standard. 

In addressing respondents' second contention, the court 
pointed out the elements required to sustain the aIIegation 
of discriminatory enforcement~ Here. the defendant was re­
quired to prove: (1) that he had deliberately been singled 
out for prosecution on the basis of some invidious criterion, 
and (2) that the prosecution would not have been pursued 
except for the discriminatory design of the prosecuting 
authorities. 

Defendants alleged that discrimination in enforcing 
647(b) took four forms: (1) More men than women are em­
ployed as "decoys" for solicitation of acts of prostitution 
with the result that more female prostitutes than male cus­
tomers are arrested for that crime; (2) In "trick" cases, the 
female prostitute, but not the male customer, is· arrested. 
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even if his culpability is as great as, or greater than, hers; (3) 
If the man is arrested in a trick case, he is merely cited, i.e., 
released with a written notice to appear in court; whereas, 
the woman is subjected to custodial arrest; (4) Female pros­
titutes are quarantined when arrested; whereas, their male 
customers are not so restrained. 

To counter the defendants' evidence that in 1973 and 
1974 1,160 women were arrested by the utilization of male 
decoys, while 57 men were arrested by means of female 
decoys, the court pointed out that the Oakland police force 
was engaged in a "profiteer" -oriented attack on the activity, 
not unlike that us~d in narcotic enforcement where police 
efforts were focused on arresting "sellers" rather than 
"buyers." . The court added that even assuming arguendo 
that using more male decoys than female is a manifestation 
of deliberate discrimination against women; the defendants 
failed to establish the second requirement of the discrimina­
tory enforcement defense: that defendants would not have 
been arrested but for the policy. ' 

The court next rejected the defense that in arrest situ­
ations where the man was of equal or greater culpability, he 
was most often released, while the woman was taken into 
custody. The court found that the arrests they reviewed were 
" ... based on probable cause to believe the arrestee [had] 
committed the offense and not on the basis of the sex of the 
arrestee. " 

Arrest procedures were attacked on the ground that the 
alleged prostitute was placed under custodial arrest while 
the customer was cited and released. The Municipal Court 
reasoned, and the Supreme Court concurred, that the most 
obvious proof that this practice was not discriminatory 
toward women was that male prostitutes were similarly 
treated. The court also based its conclusion on the finding 
that prostitutes, unlike their customers, did not ordinarily 
satisfy requirements for release on their own recognizance. 

Prostitute-customer dissimilarities in treatment were also 
identified in the quarantine required of the prostitute, but 
not of the patron. The court noticed evidence of a higher 
degree of venereal disease among prostitutes than among 
the general public, along with the observation that male and 
female prostitutes were treated alike, to refute defendants' 
contention of discriminatory enforcement in this practice. 
The court also indicated that, in any event, the quarantine 
procedure was the responsibility of the Health Department, 
not the police. 

Pointing out the difference between drug statutes where 
the legislature prescribed differing penalties for profiteer 
and customer, Justice Tobriner, in his dissent, indicated 
that no such penalty distinctions were embodied in the pros­
titution statute. Thus, the words, "every person," should 
guide law enforcement to prosecute customers every bit as 
aggressively as it pursues the prostitutes themselves. 

Sexual advance 
is sex discrimination 

The Fourth Circuit, ruling on a point that has been much 
disputed in the District Courts uee 3 Sex.L. Rptr. 3 and 3 
Sex.LRptr.I7), has held, per curiam, that a female em­
ployee who alleges that she has been discharged for· re­
buffing the sexual advances of a male supervisor states a 
claim of sex discrimination under Title VII of the Civil 
Rights Act of 1964. Garber v. Saxon Business Products, 
Inc . • 552 F.2d 1032 (4th Cir. 1977). 

Sexual advance constitutes 
Title VII violation 

The United States Court of Appeals for. the District of 
Columbia has held that termination of employment for re­
fusal to accede to a supervisor's request for sexual favors 
constitutes sex discrimination within the meaning of Title 
VII of the Civil Rights Act of 1964, as amended. Barnes v. 
Castle, No. 74-2026 (D.C. Cir. July 27, 1977). The court re­
jecte4 the district court's reasoning that plaintiff, a govern­
ment employee, whose job classification was terminated 
when she declined to have an affair ~ith her supervisor, was 
fired not because she was a, woman but because she refuse"d 
to I,ave sex.' "Appellant's gender, just as ·much as her (sex­
. ual) cooperation~ was an indispensable factor in the job-re-
tention condition of whicn she complains, absent a showing 
that the supervisor imposed a similar condition upon a male 
em ployee." 

The Court of Appeals indicated that sexual exploitation 
of employees by homosexual as well as heterosexual super­
visors would fall within the proscription of the Civil Rights 
Act. If, however, the supervisor were bisexual, there would 
be no discrimination based on gender, according to the 
court's analysis. 

The district court, in granting summary judgment for the 
defendants, had evidently been influenced by its fear that a 
contrary holding would elevate every inharmonious, per­
sonal sexual relationship in the workplace into grounds for 
a Title VII complaint. The Court of Appeals was unim­
pressed with this reasoning. If a supervisor attempts to take 
advantage of even one employee and the employer fails to 
take corrective action when notified, there is a Title VII vio­
lation and relief may be sought in federal court. 

In a concurring opinion, Judge MacKinnon agreed with 
the majority that the case must be remanded but would 
have held that vicarious liabiiity should attach to plaintiffs 
employer (rather than only to the individual superior) only if 
plaintiff could show that the employer were aware of and 
ratified the supervisor's conduct. 

Law on gay rights 
passed in Wichita 

The Wichita City Commission l'assed a gay rights or­
dinance on September 6, 1977 by a 3-2 vote. The ordinance 
would prohibit discrimination in employment, housing. and 
public accommodations on the basis of sexual preference. 

After seven hours of debate, the deciding vote was cast by 
Commissioner Jack Shannahan. Conservative groups are 
threatening a petition drive for a referendum. However, if 
the petition is successful, no referendum would be possible 
until August 1978. 

United Press International quoted Commissioner 
Shannahan as follows: 

"What it comes down to is whether we can deprive people 
of livelihood, a meal to eat and a place to sleep, simply 
because we don't like the way they choose to lead their lives. 
This ordinance in no way condones homosexual acts. As a 
Christian, I cannot condone such acts because I believe it to 
be a sin. HQwever, believing in the Christian ethic of love 
and brotherhood, I cannot deprive somebody of the right to 
eat or have a place to sleep or hold a iob because that person 
in my eyes is a sinner." 0 more Court News on page 68 
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Prison diary lacks privacy 

Linzie. Gardner, a Michigan ptjson inmate,'was employed 
as an inmate nurse in the prison psychiatric clinic. While so 
employed, he took a deSk diary from the clinic, brought it to 
his cell, and used it as his own personal diary. When prison 
officials discovered this diary in Gardner'~ cell, they confis­
cated it and read it. Finding that it contained sexual mat­
ters and also indicating a possibility that Gardner had sex 
with the clinic's patients, the officials convened a board' and 
fired Gardner from his clinic job. Claiming violation of his 
Fourth and Fourteenth Amendment' right.s, Gardner 
brOught suit in federal court. The court denied relief. Gard~ 
ner v. Johnson, 429 F .Supp. 432 (E.D. Mich. 1977). 

Gardner claimed that his dismissal deprived qim of Four­
teenth Amendment "liberty" arid "property." .The court 
held that tenure in a prison job does not merit constitu­
tional protection and that Gardner had, in any case, re­
ceived a termination hearing that met due process 
requirements. . 

In dismissing Gardner's Fourth Amendment claim of un­
constitutional search and seizure of his personal notes, the 
court relied entirely on the (a~t that the book in which the 
diary was kept belonged to the state and was considered 
contraband when found in a prisoner's cell. The court does 
not explain the reasoning by which it concludes tJtat Gard­
ner's conversion of a petty item of state property justified of­
ficial intrusion into his most intimate thoughts, apparently 
considering it obvious that a prisoner who pUrloins a state­
owned office diary can have no reasonable expectation that 
his writings in the book will be private. 

u.s. Supreme Court declines 
review of gay teacher' cases 

On October 3, 1977, the Supreme Court denied certiorari 
in two gay teacher cases. 

The first case, Gaylord v. Tacoma School District, (See 3 
Sex.L.Rptr. 14), involved a public high school teacher who 
was fired solely on the ground that he was a homosexual., 
The Washington State Supreme Court uph~ld the dismissal 
in a 6/2 decision on the ground that hQmosexuality is "im­
moral." Gaylord was fired after he was privately questioned 
by the school principal. Gaylord had an untarnished record 
after more than 13 years in the teaching profession. Justices 
Brennan and Marshall voted to grant a hearing in the case. 

The second case, Gish v. Board of Education, (See 3 
Sex.L.Rptr. 15), involved a public school teacher who re­
fused to submit to a psychiatric examination after being or­
dered to do so by the school board. The board demanded 
such an exam when it learned of Gish's gay rights activities. 
Gish organized a gay caucus within the National Education 
Association in 1972 and also assumed the presidency of the 
New Jersey Gay Activists Alliance. Gish appealed to the 
New Jersey appellate courts, but those courts held that the 
board's insistence on the. exam was reasonable. The U.S. 
Supreme Court declined to review those appellate court 
holdings. . 

Student sex survey 
may be censored ,. . 

. O~er the strong dissent ofJ~dge Mansfield, a panel of.fhe 
Second Circuit has ruled that high school officials do not 
violate the .First Amendm~nt wh~n they prohibit distribu­
tion to high school students by the student newspaper of a 
questionnaire concerning the students' sexual attitudes and 
behavior. Trachtman v. Anker, Nos. 989-90 (2d Cir., Aug. 
31, 1977)~ 

The district court had ruled that such a prohibition could 
be sustained with respect to ninth and" .tenth graders but' 
that officials could not prevent distributipn of the question­
naire to older students. 

The q~esti~nnaire was prefaced by a warning that it con­
tained sensitive material; replies, were anonymous and 
purely voluntary. The q~estionnaire sought students' views 
on such topics as masturbation, homosexuality and pre­
marital,sex, and, in addition, asked about students' sexual 
behavior. . 

The Court of Appeals, in reversing the district court, 
adopted the lower court's standard ~ that school officials 
could ban the questionnaire if they showed a strong pos­
sibility of significant psychological harm resultjng from the 
questionnaire - but held that school officials could meet 
this standard if they demonstrated that their belief that psy­
chological damage would ensure w~ rationally based and 
not merely speculative. The court held that testimony echo­
ing this belief and chiefly elicited frC?m psychologists and 
other experts employed by defendants was·sufficient to meet 
the burden of proof. According to the Court of Appeals, the 
facts accepted by the district court would at most support a 
conclusion that the pot~ntial benefits of a questionnaire 
outweighed the possible harm,. but woul~ not Sllpport a con­
clusion that there was no possibility of psychological harm 
to the students. . 

In reaching this result, the Court of Appeals distin­
guished such cases as Bayer v. Kinzler, 383 F.Supp. 1164 
(E.D.N.Y. 1974), af!'d, 515 F.2d 504 (2d Cir. 1975), (recog­
nizing school newspaper's right to disseminate birth control 
information over official objections) on the grounds that a 
questionnaire seeking to elicit information js more invasive 
of psychological privacy than a publication that merely dis­
seminates information. 

By a vigorous dissent, Judge Mansfield rejected the ma­
jority's legal. test. and disputed its construction of the facts. 
"[A] general undifferentiated fear of emotional disturbance 
on the part of some student readers;strikes me as too nebu­
lous and as posing too dangerous a potential for unjusti­
fiable destruction of constitutionally protected free speech 
rights to support a prior restraint." Moreover, even. ac­
cepting the majority's standard, the proof relied upon by 
defendant school officials amounted to no more tltaqcon­
clusory statements that the questionnaire could be harmful. 
In Judge Mansfield's view the district court was amply jus­
tified in rejecting this testimony in favor of plaintiffs evi­
dence that such questionnaire~.would have no serious ad­
verse psychological consequences. To find otherwise would 
be to ignQre the reality that students grow~g up in New 
York City are exposed to sexual stimuli of all kinds every 
day. In this context a voluntary, private, anonymous q~es­
tionnaire hedged about with wam~gs to the sensitive can­
not rationally be regarded as a sufficient danger to justify 
abridgement of free expression. 
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A Constitutional Ri,ght 
to Sexual Privacy 
As the Note on Privacy points out, however, Griswold 

itself raised another obstacle to successful privacy chal­
lenges ,to both criminal and civil regulations. Toward the 
conclusion of his concurrence, Mr. Justice Goldberg -
joined by Mr. Justice Brennan, we should note - pointed 
out that the Court's holding in Griswold "in no way inter­
feres with a State's proper regulation of sexual promiscuity 
or misconduct." 381 U.S. at 498-9. For many courts, this bit 
of dictum has been dispositive of cases even where the pri­
vacy issue has been raised by a proper party. 

The governments and laws of the nation have tradi­
tionaIIy enshrined marital- relationships while they have 
stigmatized extramarital relationships. It is this long Judeo­
Christian and English-common-Iaw heritage that courts 
have used so frequently to defeat the privacy arguments. 
Vagueness attacks, claims of cruel and unusual punish­
ment, and invocations of the establishment clause have also 
failed. Supporters of a constitutional right of sexual privacy 
want to argue that th~ government should not regulate such 
behavior simply because it is private and ~hould be beyond 
the power of government interference. Unfortunately, the 
government can continue to interfere simply because it 
always has whenever it wanted to. 

Most privacy challenges failed because they were fought 
on these terms. They focused on a state's lack of interest or 
power to regulate private adult sexual activities, rather than 
on the nature of the activity involved. It is the thesis of the 
Note on Privacy - and by extension, of Mr. Justice Bren­
nan - that a state's interest, or lack thereof, should not 
compel any conclusions as to the existence of an affirmative 
constitutional right. The states' interest in limiting speech 
during World War I created a strain on the limits of the 
First Amendment, but it did not extinguish the affirmative 
Constitutional right to free speech. State interest guides the 
manner and extent of regulation, not the extent of the right 
that is to be regulated. 

If privacy cases are to be won, the argument must direct 
Courts' attention to the nature of the Constitutional right to 
privacy as it now exists and then to the nature of the protec­
tion it deserves. The Note on Privacy suggests the following 
analysis: 

I. Is the alleged right a right of privacy? 
1. Does it either further or d~pend on the values 

deemed important by the Court in Griswold, 
Stanley, Eisenstadt, Roe, et aI. ? 

2. Does it commonly involve the home? 
3. Does it concern values associated with the home, 

such as seclusion, intimacy, or the pleasures of as­
sociating with family or close friends? 

4. Is it a right of personal autonomy? 
s. Does it involve autonomous decisions that shape an 

individual's personal life, either long-term or 
short-term ? 

6. Is it similar to values underlying the BiII of Rights 
amendments found relevant in prior privacy 
cases? For example, the security and seclusion in 
the home guaranteed by the Third and Fourth 
Amendments. Or the personal security and auto­
nomy guaranteed by the Fourth and Fifth 
Amendments? 
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ll. Is the alleged right a fundamental privacy right? 
Roe v. Wade, 410 U.S. 113 (1973). 

1. Is it "implicit in the concept of ordered liberty"? 
Palko v. Connecticut, 302 U.S. 319 (1937). 

2. How important is it to the individual who asserts 
. it? To the state regulating it? 

3. How burdensome ~s the state regulation? 

This word "fundamental" can cause tw~ problems. As 
the Note on Privacy points out, it can easily lead the privacy 
argument before a court into an analysis of the magnitUde 
of the right at issue. If it is to prevail, the privacy argument 

o more on following page 
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continued from page 69 

A CONSTITUTIONAL RIGHT 
TO SEXUAL PRIVACY 

must fIrst focus not on the magnitude of the right but on its 
nature and whether it is constitutionally protected from 
state intervention. 

Second. the Supreme Court uses "fundamental" to label 
certain constitutional rights, which in turn produces a 
higher standard of judicial review when such rights are bur­
dened by state regulation. The state must demonstrate that 
a compelling or substantial government interest is at stake 
in the restriction of this fundamental right. Courts have 
bee~ unwilling to call privacy a fundamental right for this 
reason. The Note on Privacy reports that the Supreme Court 
upheld the government restriction of a fundamental right in 
only one case: Korematsu v. United States. 323 U.S. 214 
(1944). The war powers of the federal government gave it the 
authority to disregard private civil liberties of Japanese­
Americans. Few courts will label privacy as a fundamental 
right when doing so would strike down thousands of crim­
inal and civil statutes and regulations with one stroke of the 
Judicial ax. The desired constitutional protection for ~exual 
privacy must be extended case by case. argument by 
argument. 

APPLICATION TO ADULT PRIVATE 
CONSENSUAL SEXUAL ACTIVITY 

Clearly. the right of adults to engage in any type of pri­
vate consensual sexual activity is part of the broad right to 
privacy. It touches many of the same rights and values that 
were so important to the results in Griswold, Stanley, Eisen­
stadt, Roe. and Carey. It does commonly involve the home 
life of both heterosexual partners and homosexual partners. 

" . Their rights to seclusion. intimacy, and cQmpanionship are 
-r" -:lnfringed upon by government intrusion. Depending on the 

nature of the activity. it may often involve a right to per­
sonal physical autonomy and the right to shape one's own 
future happiness. The right to engage in this activity, while 
clearly beyond the conscious scope of the Bill of Rights is, 
nevertheless. similar to the values it supports in the Third, 
Fourth. and Fifth Amendments. 

The historical roots of a concept of sexual privacy lead us 
into the second part of the analysis: If there is a right to 
sexual privacy. how far do the courts protect it? Only rarely 
will a court use the outcome-determinative label of "funda­
mental" on a privacy right as the Supreme Court did in 
Roe. so we must ask if this right to sexual privacy is "im­
plicit in the concept of ordered liberty?" As we noted, the 
whole history of our legal tradition clearly encourages con­
tinued government regulation of private sexual activity, but 
inherent in our Bill of Rights and, indeed, in our system of 

. ~onstitutional democracy is the concept of protection for the 
rights of minorities that would otherwise be overlooked in a 
pure democracy. In matters of speech and religion. to name 
only two. our founders and our courts have known that the 
majority is not always right. The principle also applies to 
codes of sexual behavior. 

Social attitudes and morals change over time, have 
changed since the writing of the Constitution. As the Note 
on Privacy points out. the chaIIenge of a minority moral 
code may ultimately undermine the universality of the ma­
jority's moral code and thus destroy its right to universal en-

forcement. This is one of the lessons of Griswold, Eisen­
stadt, Roe, and Carey. The majority view, that a sexual act 
is immoral, can never rationally be dispositive of the con­
stitutionality of the state regulation of that act. Thus, while 
the concept of sexual privacy has not historically b~en "im­
plicit in the concept of ordered liberty." in a larger sense it 
is within our constitutional traditions of protection for mi­
nority rights, limitations on the sphere of government, and 
relatively few limitations on the sphere of personal liberty. 
However, this analysis brings us dangerously near the out­
come-determinative standard of judicial review that we 
sought to avoid by refusing to argue the fundamental nature 
of the right to sexual privacy. 

The second line of analysis focuses on thejmportance of 
the right to sexual privacy to the individual who asserts it. 
Clearly, the right to sexual privacy is extremely important to 
certain individuals; for example, to a homosexual whose 
psychological and emotional well-being may depend on the 
recognition of this right by courts. Then against this per­
sonal importan~e we balance the social importance of the 
state statute under attack. We look at the reasons for, and 
the means of. government regulation of private sexual ac­
tivity. As the Note on Privacy suggests, this leads into the 
historical analysis discussed above, but it leaves a court to 
make its own determination of whether a state's alleged in­
terests are constitutionally legitimate. Here a court will be' 
more willing to find majority moral codes to be an insuffi­
cient basis for government of private conduct. Also. the 
court can examine for itself the relationship between the as­
serted interests of the state and the practical re.alities of the 
challenged statute. The Note on Privacy offers the example 
of a rarely-enforced state sodomy statute which is defended 
on the grounds that it promotes public morality. The very 
fact that such a law is only rarely enforced to control private 
conduct demonstrates that the statute is relatively unimpor­
tant in a state program of promoting publi~ morality. In a 
civil proceeding. the success of the privacy argument with 
this analysis can depend on the nature of the party. Where 
public employment has been denied both to a teacher and 
to a clerk because of their homosexual relationships. the 
clerk might prevail with a privacy argument where the 
teacher will not. Only after the court has recognized a right· 
of sexual privacy for the clerk will it be willing to extend 
that right to the more sensitive position of teacher. 

A FINAL WORD 

Courts have refused to recognize a right to sexual privacy 
because of its fundamental nature and outcome-determina­
tive standard of review. They can now use this means test. as 
the Note on Privacy calls it. to inquire into the personal na­
ture and the importance of the right to the individual before 
the court. Each case can be considered on its own merits. 
This is not a revolutionary concept. but it has not appeared 
in privacy arguments with any frequency. The courts can 
examine the burden on the right resulting from state regula­
tion and inquire into the constitutional legitimacy of the re­
lationship between the regulation and reasonable state in­
terests. In the courts where the state interests have finally 
been articulated in this way. the right of sexual privacy 
often prevails. Carey is a recent example. Without using the 
"fundamental" label. this argument shifts the burden of 
proof from the party arguing for a right of privacy onto the 
state arguing for a burden on it. Mr. Justice Brennan 
wanted us to know this. so he included Footnote 17 in his 
Carey opinion. 
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