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Win-Win Ruling on Dotnestic Partners? 

G. Stephen Parker claillls victory, saying 
his clients' "main interest was stopping 
a new Atlanta insurance program that 

could haye been yery costiy." 

BOTH SIDES SEE PRECEDENT IN SPLIT DECISION 

BY DON J. DeBENEDICTIS 
SIal! Repo11er 

T he Georgia S upre me Co urt 's rrac
tured decision late T uesday upholding 
and void ing pans or AtlalHa's gay rights 
and domestic panners ordina nces left 
both sides claim ing they had not only 
won {he case but set imporrant prece
dent as well, 

The decision is the first t ime a stare 
high Court has approved a municipal
ity's right to b:1Il discriminat ion 'lgainst 
gays in its employment or comfacting, 
according to lawyers supporting the ci ty 
hlws in {he case, 

T'hose lawyers also say it is the firs t 
t ime a high coun has up he ld estab lish
ment of a registry ror u nmarri ed 
"domestic partners." 

I t is also just rhe second time a 

state's top court has struck down laws 
extending employee benefits to the 
homosexua l partners of city .workers, ac
cording (Q lawyers 011 both sides. 

Lawyers representing state Rep. 
Billy McKinney (D-Atlanta) and other 
plaintiffs who challe nged the city Jaws 
tIfC cspeciu ll y pleased with the court's 
4-3 ruling on the benefits iss ue. 

"OUf ma in interest in the case was 
trying LO srop the c ity from enacting a 
new insurance program that could have 
been very costly," says G. Stephen 
Parker of the conservative Southeaslern 
Legal Foundation, onc of the plaintiffs' 
attorneys. 

Parke r' s colleague on the case, "'''en
dell R. Bird or Atlanta's Bird & Myers, 
s<lys one ea rly est ilnate indicated tlU1t 

providing full dependent benefits to 

the Hdomestic partners" of unmarried 

city emp loyees could have cost taxpay
ers $4 million a year. 

The lead opinion by a 4-3 majority 
or th e court "strikes down the key 
thing, which was defining domestic 
partne rs as an a lternative family unit," 
adds Bird, who was brought into the 
<:ase through his association with thc 
religious-oriented group Family Con
cerns. 

But anorneys for the city and for gay 
and human rights groups afe equa lly 
pleased about their victories on two 
other key issues in the c.lsc-<lnd a{ 
least one predicts the c ity can easily 
rescue the benefits ord inance. 

On ~I 6- 1 vore, the court uph'c ld At
lama's 1986 ordinances ba nning d is
crimination based on sexual orientation 
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Both Sides Claim Victory after High Court Rulings 
on Atlanta's Domestic Partner, Gay Rights Laws 
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in city hi ring and contracting. A 5-2 
majority or the court also upheld a 1993 
ord inance establishing a city registry on 
which unmarried couples-gay or 
straight-may formally declare th~ir 
domestic parmership relatio nship. CIty 
of At/allla v. McKiflfley, No. S94A 161O; 
McKilllley v. City of AI/allla, No. 
S94X l 6 12 (decided March 14, 1995). 

Lawyers representing state Rep. Billy 
McKinney (D-AUantal and oUler plaintiffs 

who challenged the city laws are 
especially pleased with the court's 4-3 

ruling on the benefits issue_ 

"Obviously, ... ie's not a complete 
victory, but the issues we won on arc 
very important," says Ass istant City At
torney Robin j. Shahar, who worked on 
the appeal. "The city reels very 
strongly about having a nondiscrimina
tory atmosphere for employees." 

Lawyers for gay rights groups in At
lanta and Los Angeles say Tuesday's 
decision may be the first time a state 
Supreme Court anywhere in the coun
try has upheld a municipality's author
ity to ban discrimination based on sex
ual orientation or to sct up such 3. regis
try. 

Harry I-I. Harkins or Atlanta, who co
represented the Lambda Legal De
fense and Education Fund and the 
American Civ il Liberties Union as a 
friend of the cou rt in the case, says that 
wh ile Chicago p lus some cities in Ca li
fornia, . New York and Florida have 
similar anti-discrimination laws, nonc 
has ever reached their Slate high courts. 

Harkins says he is especially pleased 
with language in the op inion about the 
meaning of the city laws. "The ordi
nances do not require any special 
treatment of the specified classes; they 
just forbid differential treatment," Jus
tice Norman S. Fletcher wrote for the 
6---1 majority. 

Los Angeles attorney 'rhomas F. 
Colema n, who represented the local 
chapter of the American Federation of 
State, Cou nty and Municipal Employ
ees plus his own Spectrum Institute as 
amicus cur iae in the appea l, says regis
tr ies for domestic partners have also 
never reached state high courts before. 

He says such registries have been 
vigorously opposed by religious and 
conservativc groups in othcr areas, in
cluding in ' a ballot measure in San 
Francisco. 

The victory is more than symbolic, 
however, Coleman adds, because it 
means private companies that want to 
provide employee benefits to unmar
ried couples can usc the city registry as 
part of the ir programs. 

Amending Insurance Ordinance? 
Coleman, in fac t, desc ribes the 

Georgia Supreme Court's opinion as a 
complete, not a partial, victory for his 
side. He recommends the city not 
bother seeking a rehcaring on the iss ue 
bec'ause th e loss over employee insur
ance and retirement benefits 'is 
"correctab le." 

Coleman says he faxed a memo [Q 

Shahar Wedne.sday morning outlining 
how the stricken benefits ordinance 
could be rewritten to satisfy the COUf( 

majority's concerns. He says the memo 
recommends amending the existing 
ord inance rather than writing a new 
one. 

In that portion of the lead opinion on 
the benefits law, Fletcher held that the 
city does not have authority under the 
state constitution or the ·Home Rule 
Act, which sets the bounds of municipal 
power in Georgia, to define family rela
tionships or thereby to extend benefits 
to employees' domestic partners who 

arc not already dependents under state 
law. 

The controversia l ord inance states 
that "[tJhe city or Atlanta recognizes 
domest ic panners as a ramily relation
ship and not a marital relationship and 
shall provide ... health and dental bene
fits, and any other employee benefit 
available to a City employee in a com
parable manner for a domestic partner 

. f " ... as or a spouse .... 
Fletcher wrote, "[lIt IS beyond the 

city's authority to define dependents 
inconsistent with state law." He was 
joined by Presiding Just ice Robert . 
Benham, and Justices George H. Carl ey 
:lI1d Norman Thompson. 

Fletcher noted that the Home Rule 
Act does not define "dependent," but 
that other state statutes limit the 
meaning to "spouse, child or one who 
re lies on another for financial support." 

In a dissent, Justice Leah J. Sears 
said the fact that no one statute defines 
"dependent" means the city can do so 
for its 'purposes withoufrunning afoul of 
the constitution or the act. Chief Justice 
Willis B. Hunt Jr. and Justice Carol W. 
Hunstein joined Scars' dissent. 

Los Angeles human rights advocate 
Coleman suggests the ord inance could 
be fixed to satis ry the majority by re
moving the references to "spouse" and 
"family reladonship" and adding in a 
requirement that any domestic panner 
or a city employee wishing to receive 
benefits declare that he is dependent 
on the employee for fin ancial support. 

" I think it's going to work. I think 
this is one of those victories in dis
gu ise," Coleman says of the opinion. 
He predicts Atl anta wi ll emerge with a 
law that can be used as a model by 
othc r loca l govcrnmenls that wish to 

give benefits to gay and unmarried 
workers. 

A different benefits law was struck 
dow~ recently by the Supren"\e Court of 
Minnesota, he says. 
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Writing for the maiority, Justice Nonnan S. Retcher held that the city does not have 
the authority to define family relationships. 

O n the oth er side, Bird says he en
courages the city to try. If the city 
makes the change Cole man proposes, 
"they' ll be doing exactly the sa me thing 
with depenclcnc as rhey did with family 
ilnd spouse," and they' ll lose, he says. 

"We'll look forwa rd to their trying. 
iL'lI make a oQod second lawsuit." o . 

S hahar could not discuss on the re
cord what he r ofrice or the c ity mi ght do 
in response to rh e court's opinion, no[
ing only that the wpic .was being ex
plored. "There arc d iffe rent olHions the 
cilY has and tile city ca n pursue," she 
says. 

C ity Attorney Cli[[ord E. Hardwick 
l V was out sick \\'ednesclay, and Assis
l:J1H City Anomey Kcndric E. S mith . 
who argued th e appeal be fore the high 
r.OUft, was in iJ meeting away from thc 
offi cc. Neither cou ld not be reached to 

comment. 

Registry, Bias Rulings 
til other portions of the S uprc rne 

Court's op inion Tuesday, the justices in 
the majority and minori ty shi fted. 

All the justices except Carley voted 
lhat the c ity may ban discrimil1 ~llion 

based on sexual orientation or other fa c
tOrs in its hiring and much of its con
tract ing. Si nce the two ordinances in
volved "extend only to the city's poli
cies governing its emp loyees and prop
e rty and to those businesses that state 
law leaves to the city to regulaLe, we 
conclude that they a re reasonable laws 
rela ted to the city'S affairs and local 
govern ment," pletcher wrote. 

tn his dissent, Carley argued that 
state ant i-discrimination laws pre-empt 
the ord inances, because simil ar s tate 
laws do nOt eXlend as far. 

The third city law covered by the 
opin ion ill lows "two people of the op
posite or same gender who live together 
in the mutual inte rdepend ence of a 
single home" to register that ract with 
the c ity, provided they meet certain 
conditio ns. Members of sLich coupl es 
may vis it one another in c ity ja ils, just 
lik.e married coup les, under the law. 

Carley, joined by '"rhompsoll, argued 
the ord inance gives unma rried couples 
the status of married couples in some 
respects, contrary to stilte law. 

But pletcher ruled for a five-member 
majority that the ordinance could b~ 
construed narrowly as eSlablishing just a 
regis try and nOt as conferring any spe
c ial ri ghts. 

In a dissent, 
Justice Leah J. 
Sears said the 
fact IIlat no one 
stalute defines 
udependent" 
means the city 
call do so for its 
purposes withoul 
running afoul of 
the constitution 
or the Home 
Rille Act 

Finally, all seven justices agreed 
(Q one portion of the opinion, which 
held that tvIcKinncy and the other 
plailll iffs could nOt win money damages 
aga inst the city over the challenged 
ordinances. 0 


