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State Justices Set Aside Ruling on Gay Job Bias 
• Supreme Court: Case will be taken up after hearing 
of a drug-testing case that also touches on privacy issues. 

By PHILIP HAGER 
TIMES I Hi"!. AFFAIRS WRITER 

SAN FRANCISCO-The Cali
fornia Supreme Court. sidestepping 
for now a widely watched gay
rights dispute, on Friday set aside 
an appellate ruling that said for the 
first time that state law bars Job 
bias because of sexual orientation. 

Without elaborating. the justices 
issued a brief order saying they 
will review the decision reached 
last October by a state Court of 
Appeal here that prohibited an 
employer from forcing job appli
cants to take a psychological test 
that asked questions about sexual 
orientation and other personal be
liefs. A final ruling is expected by 
summer. 

Court aides said the justices first 
want to rule on a separate case, 
now pending before the court. that 
raises related questions over the 
state constitutional right to priva
cy. At issue in that case is whether 
the National Collegiate Athletic 
Assn. can require athletes to sub
mit to drug tests. 

In the gay rights case. the appel
late court had ruled that the ques
tions violated the right to privacy. 
The panel also held that state labor 
laws barred discrimination against 

homosexuals. thus supporting a 
contention by Gov. Pete Wilson 
when he vetoed a gay-rights mea
sure last year. 

Had the high court not decided 
to review the case, the appellate 
ruling would have become binding 
immediately. The justices set no 
date for further action on the case. 
although it is likely to be deferred 
until after the court rules in the 
drug- testing dispute. 

The high court's action Friday 
concerned Sibi Soroka of Lafayette 
and other applicants who brought 
suit against a department store 
chain that required them to take 
psychological tests for jobs as secu
rity guards. 

Among other things, applicants 
were asked whether they believed 
in God, whether their sex lives 
were satisfactory and whether 
they were attracted to members of 
their own sex. 

Gov. Pete Wilson last September 
vetoed AB 101, a bill that would 
have speCifically protected homo
sexuals against job discrimination. 
The governor said the legislation 
would create burdensome litigation 
and cited several existing prOVi
sions of law that would adequately 
insure against bias. 

Gay groups protested across the 
state, taunting Wilson at public 

appearances and holding marches 
throughout last fall in Los Angeles 
and San Francisco. 

In October, the state Court of 
Appeal issued a ruling in the Soro
ka case lending support to the 
governor's contention that existing 
law already banned job bias against 
gays. 

The appeal panel held first that 
the state constitutional right to 
privacy protects job applicants and 
holders from being forced to an
swer questions about religious, 
sexual and other personal views. 
The court barred the Target Stores 
chain from administering psycho
logical tests the court found intru
sive. 

The panel went on to hold that 
state labor laws bar private em
ployers from discriminating on the 
basis of sexual orientation. Ques
tions about sexual orientation, the 
panel said, are thus discriminatory 
and represent an attempt to "co
erce an applicant to refrain from 
expressing a homosexual orienta
tion by threat of loss of employ
ment." 

The appellate ruling opened the 
way for state labor officials to 
begin enforcing provisions of the 
law that allow them to order em
ployers to cease discrimination, 
rehire employees improperly dis
missed and pay back wages and 
attorney fees. 

Target Stores appealed to the 

state Supreme Court, urging 
among other things that the high 
court first decide in the drug-test
ing case ' whether the right to 
privacy applies to private employ
ers and institutions. 

The company did not contest the 
appellate court's finding that the 
law bars bias because of sexual 
orientation. But it said that merely 
asking questions about sexual on
entation did not violate the law
and that to be in violation, there 
must be proof an employer actually 
took discriminatory action against 
an employee. 

Laurence F. Pulgram of San 
Francisco. a lawyer for Soroka. 
said it was "a shame" the high 
court had set aside the appellate 
panel ruling. The lower court, he 
said, had correctly decided that the 
right to privacy covered private job 
applicants and that state labor law 
bars discrimination based on sexual 
orientation. 

Thomas F. Coleman of Los An
ge�es' an attorney specializing in 
employment discrimination, said 
he was confident labor officials 
would continue to move against 
employers who discriminate 
against gays. 

"The law will be enforced, at 
least until the court says other
wise," he said. 

A lawyer for Target Stores. 
Nancy L. Ober, declined comment 
on the action. 
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Los Angeles Case 
Further Confuses 
Job Bias Picture 

BY JOHN GALLAGHER 

n appeal was filed Dec. 6 
to a Los Angeles supe
rior court decision that 
further complicates the 
already puzzling mix of 
legal remedies available 
to Californians who en· 

counter antigay employment bias. 
The decision declared that the city's anti· 

discrimination ordinance, which forbids 
antigay bias, was preempted by state anti· 
bias laws, which do not. The ruling received 

ment discrimination." 
Although Wayne's ruling applies only to 

Los Angeles, the state appeals cowi.'s deci· 
sion on the challenge to it could seta prece· 
dent that would apply to the 11 other mu· 
nicipalities in the state that ban antigay 
employment discrimination. The local ordi· 
nances took on particular importance 
Sept. 30, when Gov. Pete Wilson vetoed a 
statewide ban on antigay workplace bias. 

Wayne made the ruling on a lawsuit filed 
by Jim Delaney, a former employee of Suo 
perior Fast Freight, a Los Angeles ship· 
ping firm. In his lawsuit, Delaney aUeged 
that between 1980 and 1989, he was repeat-

Gov. Pete Wilson raised the stakes in the court fight by vetoing an antibias bill. 
If upheld, the Los Angeles ru.ling could jeopa:rdize job-protection laws in 11 municipalities. 

little attention when it was issued in 
August by Los Angeles superior court 
judge Diane Wayne. 
~ere in a very gray area right now; 

said Thomas F. Coleman, one of the at
tomeys who filed the appeal. "One area 
that is directly at issue is the authority 
of cities and countie to enact gay rights 
laws, particularly in the field of employ· 

edly subjected to "outrageous, egregious, 
and lewd" comments from male and female 
coworkers, some of whom suggested that 
he was a prostitute. 

Delaney said he complained to his super· 
visors about the harassment in Febl1Jary 
1989 but said they did not investigate his 
complainta Delaney then threatened his 
supervisors with violence and was fired in 

September 1989. Delaney sued the firm 
under the city ban on antigay employment 
discrimination, but attorneys for the firm 
said that Delaney's claims had no merit. 

In dismissing Delaney's lawsuit , Wayne 
ruled that because the state legislature had 
not forbidden antigay employment discrim· 
ination, municipalities could not either. 
Jon Davidson, a gay rights attorney for the 
Southem Califomia chapter of the Ameri· 
can Civil Liberties Union, said that Wayne's 
ruling "knocked out every potential civil 
liberty the guy could have had. She was go. 
ingto see to it that there were no local pro· 
tections for gays and lesbians." 

Davidson said he frequently cites the Los 
Angeles ordinance to "threaten employers 
to change practices that are discrimina
tory" but acknowledged that the city's en· 
forcement ofit has been la~. Roger Coggan, 
director of legal services for the Los 
Angeles Gay and Lesbian Community Ser· 
vices Center, added, "You only need to look 
atone of the largest employers in the city
the Los Angeles police department- to see 
that there is no political ,viII to put teeth 
into the law.' Activists have long accused 
the department of antigay employment 
prdctices. 

Larry Brinkin, a member of the San 
Francisco human rights commission, which 
handles complaints of gay employment 
discrimination, said he expected Wayne's 
ruling to be reversed. Last year, a superiOl· 
court in San FI-ancisco heard a similar case 
and upheld the validity of San Francisco's 
antidiscrimination ordinance in a decision 
that was "diametrically opposed" to 
Wayne's, he said. 

Nonetheless, activists agreed that 
Wayne's ruling further complicates the 
tenuous employment·discrimination pro· 
tection that exists for gay and lesbian 
Californians in the wake of Wilson's veto of 
the bias ban. Although 20 bias complaints 
have been filed under an Oct. 29 appeals 
court decision that allows people who have 
been subjected to antigay employment dis· 
crimination to file complaints under state 
industrial relations law, the ruling was ap
pealed to the state supreme court during 
the same week that Delaney's attorneys 
filed their appeals of Wayne's ruling. 

'There is temporary statewide protection 
that could last indefinitely for employees,' 
Coleman said. "But one never knows when 
it could end~ ,. 
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L.A.'s Gay Rights 
Law Invalidated 

Gay rights activtsts have assailed !he ruing of a Los 
Angeles Superior Coort judge that calls inlo question 
!he city's 12-yoar -del Dlllinance prohibiting alSaimlna
tIon based on sexual orientation. 

After Gov. Pets Wilson's Sepl30 velo of AS 101, 
!he staIe'sgay rights bill, Los AngeIosCity Coondlman 
Joel Wachs and City I>dtf. James Hahn joined other 
pofrtldans In the stale In announcing !hey would vigor
ously enforte 10caI gay rights laws. 

But "what wasn1 widely known' as revealed in a 
Dec. 6 ar1ide In !he Los Angeles Times, was that 
SuperiorCourtJudge Diane Wayne In Augustruled the 
ordinance Invalid when she dismissed !he sexual ha-

• rassmentsu" of a blsaxual man,Jim Delaney, against 
his former employar, Superior Fast Frelghl Althe time, 
Wayne dedaredthatonly!he state can pass legislation 

, 10 protect Individuals. 
According 10 Delaney's attorney, Thomas F. 

Coleman, who filed an appeal of Wayne's ruDng Dec. 
, 6, In mal<ing her decision Wayne noted that!he Caflfor
nla Fair Employment and Housing AD. allows disaimi
nation based on sexual orientation. 

Delaney's sun charges that as a bisexual man he 
was the victim of sexual harassment by both men and 
women,!he mostegreglousofwhlch was suggestions 
byamaiearworksrthatOeianeyperformsexuaifavors 
for him, Including oral copulation. The sun charges that 
although Delaney continuously oompIaIned 10 his em
pIoyer,nothilgwasdone. FIlBIy,aaxxti1gtoCoieman, 
Delaneysuffered an emotional bnlai<dIown and subs&
quentlythrealenedhisernployer.Hewassubsequently 
fired In Septamber 1989. 

Wayne, who Is married to LA. DistrIcIAttomey Ira 
Reiner, ruledthat Oefaney'scase was 'without merit.' 

Meanwhile, notingthat, r upheld, Wayne'sdeclsion 
could invafodata aJ 161oca1civi1 rightsordinances which 
protect lesbians and gay men, UFE Lobby Co-chair 
John Duran said Wayne's runng "further demonstrates 
the double-taJ1< in Governor Wilson's velo message. It 
reaffirms the need for an AS 101 10 provide unijorm 
protections for an Californians.' 

But Wachs, who said he was 'shocked" that the 
ordinance has been doctared Invalid, expressed confi
dence the case would be heard on appeal. 

-Minette Nipson 



L.A. ruling imperils other gay-rights laws 
By Robert D. Davila 
Bee Staff W riter 

A linle publicized ru ling in a Los Angeles 
lawsuit threatens to invalidate ordinances 
in Sacramento, Davis and 10 other Califor
nia cities thaI ban job discrimination on the 
basis of sexual orientation. 

Aside from the implications for cities. [he 
case is being watched closely in the wake of 
Gov. Wilson's controversial veto last year of 
Assembly Bill 101 , which would have pro· 
tected gays and lesbians statewide from em· 
ployment d~crim ination. 

Next Tu.sday, the Sacramento City 
Council will consider a recommendation by 
the city attorney to seek a reversal of the 
ruling last summer by a Los Angeles Supe· 
rior Court judge, said Deputy City Anorney 
Diane B. Balter. 

"We have to move on it, because the filing 
deadline is this month," Balter said. "U the 
trial court in Los Angeles is upheld, it could 
invalidate our ordinance as well as those of 
the other cities." 

In Davis, the issue surprised the city's 
Human Relations Commission, staff liaison 
Elvia Garcia said Wednesday. "The com· 
mis~on hasn't discussed it one way or the 
other," she said. "It's something we'd defi· 
nitely want to put on our next agenda." 

Sacramento M ayor Anne Rudin said that 
she expects the council will vote to join Ie· 
gal briefs filed by opponents of the decision. 
"I'm counting on the council to do what is 
right ," the mayor said. 

The Sacramento ordinance prohibits dis· 
crimination on the basis of sexual orienta~ 
tio n in employment, public accommoda· 
tions and other areas, The D avis law 
contains similar provisions. 

Director Eric Vega of the Sacramento Hu· 

man Rights(Fair Housing Comm is
sion said that he was not aware of 
any lawsuits filed under the local or
dinance since it was adopted in 1986. 

But the law is important because 
"it's a matter of basic civil rights - a 
matter of all people having protec
tions from arbitrary discrimination," 
Vega said. ''There's some question in 
the legal community as to what those 
protections are regarding sexual ori
entation." 

Ordinances prohibiting j ob dis
crimination against gays and lesbi
ans exist also in Los Angeles, Long 
Beach, Laguna Beach, West Holly· 
wood, Sa nta Monica, Sa n Diego, 
Oa kland, San Francisco, Berkeley 
and Hayward. 

Last August, Los Angeles Superior 
Court Judge Diane Wayne dismissed 
a lawsuit by a man who alleged his 
co-workers and supelVisors harassed 
him on the job because he is gay. The 
judge ruled that the city's ordinance 
against job discrimination is invalid 
because it is pre·empted by the state 
Fair Employment and Housing Act. 

The fa ir employment and housing 
law, howeve r, does not cover dis
crimination on the basis of sexual 
orientation. 

Wayne's decision applies only to 
the city of Los Angeles. If upheld on 
appeal, however, it would apply to 
Sacramento and other cities as well. 

In 1990. a San Francisco Superior 
Court judge upheld the validity of 
that city's employment discrimina· 
tion ordinance in a similar case, said 
Thomas F. Coleman, the plaintiffs 

_ attorney in the Los Angeles case. 
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But the Los Angeles rul ing leaves 
the issue unsettled, Coleman said ... It 
raises the question of whether cities 
and counties can protect gay rights," 
he said. "That's especially important 
in view of the governor's veto of AS 
101." 

Coleman appealed last December 
to the 2nd District Court of Appeal in 
Los Angeles. The city of Los Angeles 
has filed a "friend of the court" brief 
supporting the appeal, Coleman said, 
and offici als in Sacramento , San 
FranciSCO, Long Beach, Santa Moni
ca, West Hollywood and San Diego 
have indicated their cities will join 
the documents. 

The appellate court is expected to 
hear oral arguments later this year. 

Meanwhile, the Los Angeles court 
decision adds to confusion surround
ing legal protections for gays and les· 
blans from employment discrimina
tion. 

• Last October, a state appeals court 
in San Francisco ruled that the state 
labor code prohibits private employ· 
ers from discriminating against gays 
and lesbians. Last week, however, 
the Cali fo rnia Supreme Court set 
aside that ruling while it considers an 
appeal in the case. 

Earlier this week, a statewide co
alition of activists abandoned a cam
paign to put on the November ballot 
a proposition that would ban job and 
housing discrimination against gays 
and lesbians in California. Leaders 
said they instead would support ef· 
forts to enact another gay. rights bill 
this year. 


