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Since Governor Wilson's ve to 
in September of a bill to protect · 
gays and lesbians from Job dis· 
crimination, several s tate courts 
have sent conflicting signals 
about whether bIas based on sexu· 
al orientation Is' allowed in Cali· 
fornia. 

In vetoing AB101, Wilson sug· 
gested that legal protections for 
gays and lesbians are clear. Th us 
far, however, the courts have 
shown that the laws regarding job 
bias based on sexual orientation 
are anything but clear. 

Ultimately, . the controversy 
will be brought before the state 
Supreme Court, but what the high 
court will decide is, at best, uncer· 
ta in. \ 

And that, legal experts say, is ' 
why gays and lesbians cannot be 
sure of their legal rights until state 
statutes that explicitly address dis· 
crimination against homosexuals 
are on the books in Californ ia. 

"As long a~ (gay rights) laws are 
based on judicial decisions that 
can be reversed and that some peo· 
pIe know about an'd others don't, 
you won't have the kind of clear 
message that says this is what peo· 
pIe are required to do," said Mat· 
thew Coles, a staff attorney at th e 
American Civil Liberties Union in 
San Francisco. 

The state's patchwork of pro· 
tections for gays and lesbians is 
woven from siate court decisions 
and local anti-discrimination ordi· 
nances. The court decisions are 

'based mainly on the state's Unruh 
Act, which prohibits discrimina· 
tion by landlords and businesses, 
and the state Labor Code, which 
bars employers from limiting em· 
ployee£p0lit ical ac tivities . . 

(ourts' Actions 
In the past two months, courts 

have punched holes in some of 
those protections and stretched 
others. 

• O~ October 10, a Los Angeles 
Superior Court killed that city's 
ordinance forbidding job discrimi· 
nation based on sexual orientation. 
The ruli ng threatens similar ordi·. 
nances in other cities. 
. • On October 25, the state 
Court of Appeal in San Francisco 
ruled that tbe state Labor Code 
bars private employers from dis· 
criminating against homosexual 
employees and job applicants. The 
ruling is a major - and some say 
questionable - extension of Labor 
Code protections. 

. • On' November 27, the state 
Court of Appeal in Los Angeles 
ruled that landlords' religious be· 
liefs excused them from Unruh 
Act prohibitions. 

• On December 17, the state 
Court of Appeal in San Bernardino 
struck down a proposed initiative 
that would have overtiJrned River· 
side's gay rights ordinance. 

The rulings reveal a court sys· 
tern struggling to make sense of a 
murky body of law, said Tbomas F. 
Coleman, a Los Angeles lawyer 
specializing in sexual orientation . 
and marital status issues. 

"We're in a very hyperactive 
time right now," he said. "There is 
a desert storm in the law. Once the 
dust settles, we'll see what we 
have." 

So fa r, dust is settling around 
an expansive interpretation of 
state Labor Code provisions adopt· 
ed 60 years ago. The provisions say 
only that employers may not inter· 
fere with employees' political ac· 
tivities. 

But in 1979, the state Supreme 
Court ruled that open homosexual· 
ity is a political activity and cannot 
be used by a public utility to deny 
a person a job. In 1986, at the reo 
quest of then·Assemblyman Art 
Agnos, Attorney General John 
Van de Kamp opined that employ, 
ees who hide their homosexuality 
are protected as welL 

A Step Further 
The Court of Appeal in San 

Francisco cited that opinion in Oc· 
tober when it went a step further 
and ruled that the Labor Code bars 
private employers from discrimi· 
nating against employers or job 
applicants on the basis of sexual 
orientation. 

The state Supreme Court, 
which has been asked to review 
the appeals court ruling, wiil prob· 
ably decide whether these inter· 
pretations of the Labor Code go 
too far. 

"The concept (that the Labor 
Code covers discrimination 
against homosexuals) is up fo r 
grabs," sa id Coles. "We'll have to 
see if there is coverage. If you 
were a real legal technocrat, you 
would say, at the moment, yes. But 
it is all by judicial decision. And 
the court that decided (in 1979) 
that there was coverage was the 
(liberal Chief Justice) Rose Bird 
court, by a 4-to·3 decision. This is a 
very different court." 

More troubling to civil rights 
advocates is the Los Angeles Court 
of Appeal decision that found a 
religious exception to the Unruh 
Act. 

The case involves an unmar· 
ried couple, Verna Terry and Rob· 
ert Wilder, who asked Agnes Dona· 
hue about an apartment she was 
offering for rent in Downey, near 
Los Angeles. When Terry said that 
Wilder was her boyfri end , Dona· 
bue, who is a Catholic, responded, 
"Oh, I'm rea lly old·fashioned, and 1 
don't approve of that sort of thing. 
I don't rent apartments to unmar· 
ried couples." 

The court found that, although 
Donahue violated state anti·dis· 
crimination Jaws, her religious 
rights under the state constitution 
outweighed the state's interest in 
protecting unmarried couples 
from discrimination. 



State Laws Unclear on Gay Job Bias 

Request for Rehearing 
Terry and Wilder have asked 

the court to rehear the case. If the 
rehearing fails, they plan to appeal 
to the state Supreme Court. 

"If this case is affirmed ... then I 
religiously motivated landlords 
would be frce to discriminate 
against a lot of people, including 

. gays and lesbians, on the basis of 
the state constitution," said Coles. 

, "It is definitely possible that the 
state Supreme Court will uphold 
the Court of Appeal. This court is 
more conservative than it ever was 
before." 

What's more, the current high 
court has made clear that it dis­
dains broad interpretations of the 
Unruh Act. In a case decided in 
February, the court said it might 
disagree with past decisions hold­
ing that the 22-year-old law covers 

'At this point, where 
the law stands 
depends upon where 
you are standing' 

- MAIUA GiLliE LAMAlmll1 
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types of discrimination, such as 
sexual-orientation discrimination 
that it does not specifically men: 
lion. 

Even without statewide protec­
tions, gays and Ip.sbians in Con­
cord, Riverside, San Francisco, Los 
A.ngeles and about 13 other cities' 
have found solacc in local ordi­
nances that strictly prohibit dis­
crimination based on sexual orien­
tation. Now those laws are vulner­
able as well. 

In 1989, voters in Irvine repeal­
ed their city's gay rights ordi­
nance. Last month, Concord voters 
followed suit by Ilassing Measul'c 
M. A similar initiative was pro­
posed in Riverside, but the Cit.y . 
Council refused to put it on the 
ballot. 

On December 17, the state 
Court of Appeal upheld the River­
side City Council's decision by rul­
ing that the proposed initiative is 
unconstitutional. The ruling may 
seal the fate of Measure M as well 
although its supporters say their: 
less harshly worded law can SUI'­

vive two lawsuits aimed against it, 

L.A. Ordinance 
However, Los Angeles Superior 

Court Judge Diane Wayne boosted 
the backlash against local gay 
rights laws in October when she 
rllk,1 that the state "'ail' Employ­
ment and Iiousing A(·t prc·crnpts a . 
Los Angeles ordinanc'e that bars 
job discriminat.ion based on sexual 
orientation. Wayne rC'3!'1oncd that 
legislators passed the state job~lis, 
crimination law, which docs not 
cover sexual oricnL1tion, to estab· 
lish statewide standards without 
local variations. 

Many legal experts believe that 
Wayne is wrong, "I think that dcc'i­
sian was totally erroneous, not just 
fr'om a political point of view, but 
from a legal perspective," said Ma­
ria Gil de Lamadrid, a staff attOl'­
ney at the National Center for Les­
bian Rights in San Francisco, 

Nevertheless, officials in cities 
with similar laws are concerned. 
"We are taking this very seriously. 
If the appellate court followed the 
judge's ruling, our ordinance 
would be vulnerable," said San 
Francisco Deputy City Attorney 
Burk Delventhal, who added that 
San Francisco will join Los Ange­
les in a friend-of-the-court brief op­
posing the decision. 

As Coles of the ACLU pOints 
out, all of this would have been 
unnecessary if the governor had 
signed ABlOl. In fact, gay rights 
advocates are already trying to re­
verse the effect of Wilson's veto by 
circulating for next year's ballot 
initiatives that embody the sub­
stance of ABlOl as well as Unruh 
Act protections. 

"Our position all along has 
been that there is no clear law, and 
the answer to our problems is to 
create a clear law," said Gil de La­
madrid. "At this pOint, where the 
law stands 'depends upon where 
you are standing." 


