SEX SOLICITING LAW

GOES DOWN

INFAMOUS 647(a) RULED UNCONSTITUTIONAL

By Paul D. Hardman

Last week the California Su-
preme Court issued a land-
mark ruling regarding sexual
solicitation. The Court struck
down the state’s criminal stat-
ute 647 (a) which prohibited the
soliciting or engaging in “lewd
or dissolute conduct.”

The Court voted 6 to 1 to
overturn the law (Justice Clark
the lone dissenter). The ruling,
written by Justice Mathew O.
Tobrina, was contained in a
32-page brief and released Fri-
day, September 7.

Los Angeles -attorney
Thomas F. Coleman, 31, who
successfully challenged 647(a),
told B.A.R., “This decision
should just about put the vice
squad out of business.” He
added that it is' one of the
“most important cases to come
down to protect Gay people in
years.”

In the ruling the Court re-
viewed and analyzed all statu-
tory interpretations applied to
the subject in this century and
then overturned them. The
Court noted that the conduct
prohibited by law was
described in terms of “lustful,
lascivious, unchaste, wanton or
loose in morals and conduct.”

“As construed by prior Cali-
fornia decisions,” Justice
Tobrina wrote in his ruling, the
interpretation, “does not meet
constitutional standards of
specificity.”

The case, Don Barry Pryor
v. Los Angeles Municipal
Court, (Supreme Court # LA
30901), involved a San Fran-
cisco resident, who, while on a
visit to Los Angeles, solicited
another man to engage in a sex
act, which Pryor contended
was to be performed in private.
The solicited man turned out to
be an undercover police officer
who then arrested Pryor.

The incident occurred on
May 1, 1976. Pryor, who is
about 30 years of age, was
charged and tried for violating
Penal Code section 647, sub-
division (a). This section de-
clared that a person is guilty of
disorderly conduct, a misde-
meanor, “Who solicits anyone
to engage in or who engages in
lewd of dissolute conduct in
any public place open to the
public or exposed to public
Vigw." =

It was that particular wording
which the Court construed
(because of past decisions) to
be unconstitutionally vague.
However, rather than merely
throw out the law, which would
have given the legislature the
opportunity to re-write it, the
Court re-construed the statute
to conform to constitutional
standards.

In so doing, they rejected all
prior interpretations of the stat-
ute and adopted a very narrow
and specific construction. As
now construed, no one may be
charged unless the person
knows or should know of the
presence of persons who may
be offended by the conduct
which is now limited to actual
touching of the genitals,
buttocks, or female breast, for
purposes of sexual arousal,
gratification, annoyance or
offense. '

“There is no way that a vice
cop can 2uality as an offended
party under these guidelines,”
Thomas F. Coleman, Esq. de-
clared. Coleman was the attor-
ney who petitioned the Court
to overturn the statute.

Coleman, at age 31, has al-
ready had eight of his cases
published by the appellate
court and has become a recog-
nized expert in the area of sex
law. He is the publisher of the
prestigious Sexualaw Reporter
and maintains his offices in
Hollywood, California.

It is particularly significant
that the Court reviewed the
statutory terms “lewd and dis-
solute” and noted that they

were not ‘‘technical legal
terms” but words of common
speech. In ordinary usage, they
do not imply a definite and
specific referent, but apply
broadly to conduct which “the
speaker considers beyond the
bounds of propriety.”

The Court went on to rule
that all the definitions which
have been used over the years
by lower court judges and pros-
ecutors were “subjective” and
dependent upon the speaker’s
“social, moral and cultural
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bias.” The term “dissolute” is,
according to the Court, “if any-
thing, even less specific;” while
the word “lewd” implies a
sexual act, “dissolute” can refer
to nonsexual acts which exceed
subjective limits of propriety.

As the Court noted, narcot-
ics addicts have been labeled as
“dissolute.”

The Supreme Court soundly
criticized the lower courts,
police and prosecutors for

Attorney Thomas F. Coleman, who challenged 647(a) before
the California Supreme Court. The Court overturned the “solici-
tation for sex” statute September 7.










